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ARIOUS  and  important  as  are  the  topics  which 
prefent  themfelves  to  a  fludent  ot  the  law  of  En- 
glandj  there  does  not  appear  to  me  any  which 
opens  fo  wide  and  extenfive  a  fieW,  for  invefligation, 
as  that  which  is  the  fubje61:  of  the  following  Efiay. 
Con^ra^j  comprehend  the  whole  bufinefs  of  human 
negotiations.  They  are  applicable  to  the  corref- 
pondence  of  nations,  as  well  as  to  the  concerns  of  do- 
meftic  life.  They  include  every  change  and  relation 
of  private  property,  and  confequently  furnifli  the 
principal  fubjea,  on  which  all  legal  and  equitable 
jurifdi6lion  is  exercifed. 

But  however  different  the  objeOs,  the  contra61s 
refpefting  them  mull  uniformly  be  determined  by 
the  principles  of  natural  or  civil  .equity.  Yet,  al- 
though many  works  are  extarrt,  both  irrour  own  and 
foreign  languages,  in  which  thofe  principles  are  ap- 
f  lied  to  the  rights  and  ufages  of  other  communities, 
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no  treatife  has  hitherto  appeared,  written  profeffedly 
10  {hew  the  conrxexion  between  thofe  general  princi- 
ples, and  the  laws  of  property  in  England. 

^n  order,  there{ore,  to  exhibit,  in  a  compaEl  and 
fyftematical  form,  the  authorities  extant  in  our  books 
upon  this  fubjefl,  and  by  comparing  them  together, 
and  examining  their  refpe6live  dependencies,  rela- 
tions, and  confequences,  to  difcover  the  general  rules 
and  principles  of  natural  and  civil  equity  on  which 
thofe  decifionsare  founded,  I  was  induced,  at  an  ear- 
ly period,   among  other  objeQs,  to  undertake   that 
courfe  of  reading,  on  which  I  laid  the  foundation  of 
the  following  trafts.     Satisfied  that  in  this  branch  of 
the  law,  as  in  every  other  part  of  fcience,  the  priraa» 
ry  obje6l  was  to  eUablifh  a  proper  and  folid  ground- 
work, by  obtaining  a  thorough  acquaintance  with  the 
principles  by  which  it  is  governed. 

In  purfuing  this  plan,  I  fought  for  no  doubtful 
points  to  examine,  obfcurities  to  elucidate,  or  errors 
to  deteft  ;  but  when,  in  the  procefs  of  this  work, 
fuch  difficulties  prefented  themfelves,  I  was  not  de- 
terred by  the  influence  of  names,  from  canvafling, 
explaining,  and  expofing  them  to  the  reader. 

Perhaps  there  may  be  fome,  to  whom  fuch  con- 
duft  may  appear  not  flriflly  juftifiable,  as  tending  to 
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diminifh  that  refpeft  with  which  we  ought  to  looi^ 
up  to  thofe,  whole  duty  it  is  to  adminifter  the  laws^ 
in  a  well  regulated  flate  :  I  confefs  my  mind  is  im- 
prefled  with  a  different  opinion  ;  I  cannot  conceive 
it  pofTible  if,  in  taking  a  cqmprehenfive  view  of  the 
numerous  decifions  which  have  been  made  in  this 
cxtenfive  branch  of  the  Law,  one  or  two  inflances 
(hould  occur  wherein  analogy  may  have  been  over- 
looked, or  principle  difregarded,  it  will  furnifh  any 
imputation  on  the  wifdom,  integrity,  or  diligence  of 
thofe  who  fat  in  judgment  on  fuch  occaficns.  On 
the  contrary,  I  was  aflonilhed  to  find,  that  an  atten- 
tive examination  fliould  not  have  difcovered  among 
the  almoft  innumerable  quellions  of  property,  which 
the  extenfive  reciprocal  intercourfe  of  this  great  and 
commercial  empire  caufe  to  be  judicially  agitated, 
not  more  than  one  or  two  errors  in  judgment,  and 
the  developement  of  which  (if  they  fhould  be  admit- 
ted to  be  eirorc)  can  be  attended  with  no  other  very- 
important  advantages,  except  the  prefervation  of  uni- 
formity in  legal  determinations,  could  be  difcovered. 
All  reafoniag  muft  be  founded  on  firft  principles. 
The  fcience  of  the  Law  derives  its  principles  either 
from  that  artificial  fyllem  which  was  incidental  to 
fhe  introdu6lion  of  feuds,  or  from  the  fcience  ot 

morals. 
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morals.  And,  without  a  knowledge  of  thefe  princi- 
ples, we  can  no  more  eftablifh  a  conclufion  in  law, 
than  we  can  fee  with  our  eyes  fiiut,  meafure  without 
a  ftandard,  or  count  without  arithmetic. 

If  the  preceding  pbfervations  be  founded  in  truth, 
and  all  general  fcience  be  reducible  into  firft  princi- 
ples, the  fame  remark  will  likewife  apply  to  every 
diflinft  branch  of  each  particular  fcience.  Thus  the 
law  will  have  its  principles  of  defccnt,  its  principles 
of  purchafe,  its  principles  of  reprefentation,  its  prin- 
ciples of  conftruflion  of  inflruments.  For  inftance, 
it  is  a  rule  of  conftru£lion  that  where,  in  feveral  in* 
firuments  made  in  pari  77iateria^  different  words  are 
lifed  Imporung  ideas  of  different  things,  tko/e  words 
fliall  not  be  taken  to  mean  the  fame  thing :  Thus 
where  one  a6l  of  parliament,  m-ade  to  regulate  gam- 
ing, fpeaks  of  a  gaming  contraft,  and  a  fubfequent 
aB;  of  parliament,  made  likewife  to  regulate  gaming, 
fpeaks  of  a  fecurity  taken  st  the  time  ot  gaming,  the 
one  aft  has  been  expounded  to  intend  the  contraft, 
and  the  other  only  the  fecurity  :  Now^this  conclu- 
lion  mull  have  been  founded  upon  fome  principle, 
on  which  it  muft  ultimately  reft,  I  take  the  princi- 
ple to  have  been  this,  that  as-,  in  a  formal  inftru- 
ment,  made  with  deliberation,  in  which  language  is 

ufei 


ufed  technically,  the  fame  words  mull  be  taken  to  im- 
port the  fame  fignification  throughout,  fo,  in  fuch  im- 
ilruments,  a  different  penning  muft  be  taken  to  im- 
port a  different  meaning  or  fignification.  This  muft 
be  allowed  as  a  felf-evident  principle,  as  it  is  one, 
without  the  admiffion  of  which,  there  could  be  no 
rule  to  find  out  the  true  and  genuine  fenfe  of  lan- 
guage. If  this  be  conceded,  it  follows  of  courfe, 
that  wherever  an  inftrument  or  inftruraents,  in  which 
the  fame  circumftance  occurs,  is  or  are  to  be  difcufif- 
cd  and  conftrued,  recourfe  muft  be  had  to  this  prin- 
ciple, and  all  our  conclufions  upon  the  import  ot 
words,  exprefTmg  different  ideas,  muft  be  eftablifiied 
on  its  bafis.  This  propofition  cannot  be  denied, 
without  denying  the  axiom  in  logic  ;  that  in  reafon- 
ing,  the  fame  confequences  will,  in  all  cafes,  Invari- 
ably follow  from  the  fame  premifes  ;  I  have  there- 
iore  ventured,  where  this  truth  has  been  neglefled, 
to  expofe  the  defeft,  and  for  the  fake  of  analogy, 
without  a  due  attention  to  which  the  law  muft  ceafe 
to  be  a  rational  and  demonftrative  fcience,  to  contend 
even  againft  authority,  when  fo  circumftanced,  as  ap- 
pearing to  me  not  to  be  founded  in  law. 

If  I  have  argued  againft  the  propriety,  or  ftri61  le- 
gality of  blending  togetlier  legal  and  equitable  rights, 

as 
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as  an  innovation  upon  our  fyftem  of  jurlfprudence, 
and  fubveffive  of  its  firft  principles ;  it  has  not  pro- 
ceeded from  a  difpofition,  in  itfelf  inimical  to  fucli 
temporary  rbodifications  of  the  law,  as  rriuft  and 
ought  to  be  made  to  fit  it  to  the  exigencies  of  civil  fo= 
ciety,  at  different  periods  and  under  varying  circum- 
flances  ;  but  from  a  convi£lion  that  this  fecondary 
principle  ol  accommodation,  m\ift  not  be  extended 
fo  far,  as  to  permit  the  warping  of  fundamental  prin« 
eiples,  to  which  we  mufl  adhere  v*ith  a  facred  vene- 
ration, if  we  wifh  to  preferve  that  cbnflitution  of 
government  under  which  we  hsve  the  happinefs  to 
live.  For  what  fecurity  has  the  conllilution,  if  it  be 
hot  iri  the  internal  policy  of  our  country,  exhibited  in 
that  wife  and  benevolent  adminiltration  of  commu- 
tative juftice,  according  fo  ^hofe  great  principles  and 
maxims  of  law  and  equity,  which  have  been  ratifiecf 
by   the  fanftion  of  fuccefTive  ages  ?  Qitod  boni 

EST    JUDICIS  AMPLIARE    J  UR  ISDICTION  EM,  ij 

a  wife  maxim,  when  properly  underjlood.  Taken  in 
its  true  and  genuine  fenfe  it  means,  that  a  judge  fliould 
fo  modei  and  adapt  the  rules  and  principles  of  juflice 
to  the  exigencies  of  mankind,  that  they  may  accom- 
modate all  times,  manners  and  circumftances.  But 
a  power  to  model  and  adapt,  by  no  means  involves 
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a  power  to  create  or  annihilate.  The  former  belongs 
to  conftruflion,the  latter  to  legiflation.  That  aright 
In  itfelf  pin-ely  legal  cannot  be  the  proper  fu^bje^  of 
dlfcufiion  in  a  jurifdiclion  purely  equitable,  and  that  a 
right  purelyequitable,  cannot  be- the  pfoperfiibjefl  of 
a  purely  legal  jurifdidion,  are  axioms  whicii  cannot  be 
l^enied;  fo  long  as  the  laU'-  recognizes  a  diflinflion  be- 
tween fegal  and  equitable  rights.  It  is  a  propofition  as 
felf-evident,  as  that  blue  is  not  red,  or  white  black. 

Every  man  who  is  acquainted  ^vith  the  law  of 
England,  knows  that  law  and  equity,  although  they 
aim  at  the  fame  end,  which  is  to  do  jullice,  are  dif- 
tinftly  adminifiercd  in  their  refpeftive  courts',  by  their 
particular  judges,  and  rules  of  juftice.  The  chancel- 
lor is  invefted  with  an  extraordinary  and  uncontroul- 
able  power  to  judge  according  to  that  which  is  alledg- 
ed  and  proved.  He  has  authority  to  direfl  the  ufe  of 
a  legal  rigl-i-f  to  an  equitable  purpole,  if  he  can:  obtaiu 
evidence  of  fa61s,  which  proVe,  xhd>.i  m  con/oienccii 
ought  to  be  fo  applie'dj'but  the  judges  of  the  com- 
mon law  have  no  fuch  authbrity,  they  are  to  judge 
according  to  a  ftrift  and  ordinary  or  limitetJ  power. 
So  long  as  thefe  jurildi61ions  continue  diflinfi,  fo  long 
muft  the  rights  alfo  over  which  they  have  jurifdic- 
tion.  A  pure  truft  may  be  judged  of  at  law,  but  it 
B  muft 
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a  mere  legal  claimant,  having  no  equitable  principle 
ip,  has  favour.     If  a  judgment,  founded  upon  thefa 
premifes,  can  be  deemed  law,  all  reafoning  upon. 
legal  and  equitable  rights  is  at  an  end,  no  diflinclioa 
fubfifts  between  them.     Such  an  adjudication  muft  be . 
abandoned,  or  reft  upon  the  maxim  ^''  Jltt  pro  raliont 
voluntas"  againft  the  introduftion  of  which  maxim 
into  our  law,  (vdiicli  thofe  who  have  been  bell  ac- 
quainted with  it,  have  entitled  the  perfeftion  of  rea- 
fon)  the  country  would,  there  can  be  no  doubt,  enter 
an  eternal  proteft,  and  exclaim  with  the  barons  of  old 

"NOLUMUS  LEGES  AnGLIAE  MuTARI.'' 

I  thought  it  expedient  to  fubmit  thefe  obfervations 
to  the  reader,  as  my  excufe  for  arrefling  his  attentioa 
in  the  difcuHion  of  fome  fubjeEls  in  the  following 
trafl,  which,  if  the  fanftion  of  a  lew  years  can  bear 
down  that  of  ages,  muft  be  deemed  law  at  this  day, 
but  which,  in  an  cffay  of  thio  nature,  whofe  objefl  is 
to  develope  principles,  could  not  be  paffed  over  with~ 
put  invefligation. 

It  behoves  me  likewife  to  mention  one  other  cir- 
cumftance,  which  is,  that  the  reader  will  find  many 
pi  the  obfervations  and  general  remarks,  here  fubmit- 
ted  to  his  confideration,  have  been  taken  as  well  from 
the  civil  law  writers,  as  from  tbofe  who  have  difcuf- 

fed 


fed  the  theory  of  the  Liws  oF  nature  and  nadons,  to 
which  I  frequently  reforted,  knowing  them  to  have 
been  the  fources,  from  which  thofe  great  and  dillin- 
guifiied  charaflers,  who  laid  the  foundation  of  that 
noble  fuperflructure,  thg  fyflem  of  equity,  as  now 
adminiftered  in  this  country,  evidently  received  moll 
elTcntial  afTiftance.  But  I  did  not  deem  it  necelTary 
to  refer  to  tlie  pafTages  particularly,  as  they  do  not  * 
derive  their  authority  in  our  law,  from  their  being  to 
be  found  in  the  Code,  or  the  Digefl,  in  Grotius,  or  in 
PulTendorfejbut  from  being  recognised  in  our  own 
courts. 

With  thefe  remarks  I  fliall  leave  the  work  to  its 
fate,  under  a  confidence  that  it  ^vill  meet  the  fame 
candid  reception,  with  ^vhich  the  profefhon  have 
honored  the  former  produtilons  of  the  author. 

Carey-Street, 
Lincoln 's  Inn  Fields. 
1790. 
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INTRODUCTION. 

On  the  PraMiTiVE  State  cf  Prope?vTV. 

MEN  originally  poffeiTed  all  things  in  common^ 
In  this  itate  every  one  converted  whatever  hiS 
occalions  required  to  his  own  ufe.  This  injured  no 
man,  fince  there  was  then  more  than  fufficient  to  an- 
fv/er  the  exigencies  of  alL 

The  exercile  of  this  common  nght  in  a  ftate  c'f 
nature,  flood  in  the  place  of  that  right  ot  properfjr 
which  fubfifts  in  a  civilized  ftate  ;  for  no  man  could 
xhenjii/f^y  take  from  another,  that  which  another  had 
firft  taken  to  himfelf.  But  if  the  firft  taker  afterwards 
abandoned  h,  others  might  make  ufe  of  it  intheir  turn. 
But  during  the  occupation  of  the  firft  taker,  he  ac- 
quired a  right,  by-  virtue  of  which  he  was  entitled  to 
prevent  others  from  ihterrupting  him  in  the  enjoyment  ,1 

of  that,  of  v/hich  their  ^Creator  had  granted  them  the  r  #  :;  l 
common  ufe.  This  ftate  is  well  illuftrated  by  the 
limiie  ot  a  theatre,  which  though  open  for  every  per- 
fon  that  comes,  yet  the  place  in  which  any  individual 
fits,  is,  in  a  proper  and  peculiar  fenfe,  his  own;  lor 
the  moment  any  place  is  filled,  nobody  has  a  right  to 
remove  the  occupier  for  the  purpofe  cf  feising  it  for 
himfelf. 

Such  was  the  condition  of  man  with  refpefi  to  landf 
while  he  continued  in  a  paftoral  ftate  ;  for  the  indi- 
vidual was  only  entitled  to  the  pcjf^jjion  of  the  fpot, 
which  was  in  the  immediate  occupation  of  his  herds 
2fnd  flocks.  •  But  neceftity,  and  the  fagacity  of  man, 
xbon  fuggefted,  and  opened  to  his  view,  the  advanta- 
ges that  might  be  derived  from  the  cultivation  of  the 
grounds'  When  an  indh-idual  had  beftowed  a  portion, 
©f  his  labour  on  aparticular  fpot,  and  thereby  rendered 
it  more  proda^ive  than  it  was  in  a  ftate  of  nature, 
the  idea  was  eahly  adopted,  that  his  right  to  that  fpot 
did  not  ex  pire  with  every  temporary  dercliclion  of  pof- 
feftion  ;  he  was  entitled  to  the  produce  inthc  courfe  of, 
thefcafons.  Thisledtothedivifion  oftheland.  Then: 
portions  of  it  were  in  the  firft  inftance  diftributed 
among  the  nations  of  the  earth,  and  afterwards  by.  a 
C  pr  ogre  fill  vi 


6n  the  primitive  state 

[  *ili.  ]       progrefTive  *  fubdivifion  afligned  to  tribes,  families^ 
and  individuals. 

To  efFeftuate  the  flill  further  advance  of  civiliza- 
tion, labour  and  induftry  werenecefiTary  ;  which  led  to 
variety  of  inventions,  by  which  the  gifts  of  nature 
tvere  made  to  contribute  in  a  far  greater  degree  to  the 
con\'eniencies  ot  life,  than  they  were  capable  of  doing 
in  their  primitively  uncultivated  ilate.  Then  the  an- 
cient community  of  goods  was  no  longer  confillent 
with  that  equity  which  in  a  flate  of  nature  required  an 
equality  ot  diftribution.  Things  derived  an  accefTion 
ot  value  from  labor  which  they  had  not  in  their  prim- 
itive ftate,  and  it  was  juf^  that  the  produce  of  each 
man's  induftry  fhould  befo  far  his  own,  that  no  other 
fhould  fhare  the  benefit  of  it,  Avithotit  his  permifTion. 
New  ideas  ot  property  then  necefifarily  prefented  them- 
felves  to  the  mind,  whereby  every  one,  wiro  pofTefTed 
him  lei  t  ot  things  which  he  improved  by  his  labor  and 
induflry,  was  confidered  as  ha,ving  thereby  acquired  a 
right  to  retain  them  as  his  ov/n,  although  they  were 
iiotnecefTary  to  his  immediate  ufe  ;  unlets  he  dilpofed 
of  them  at  his  will  and  pleafure  to  others.     This  laid 

L  *  ^^*  3  ^^'^  foundation  on  which  exclufive  property  in  -move- 
able goods  was  cftablifhed  by  civil  laws,  of  which  the 
charafteriflic  is,  that  others  are  alzcays  excluded  ; 
whereas  in  a  communion  of  goods  (i.  e.  in  a  flate  of 
nature)  others  are  not  excluded  from  things,  of  which 
any  one  is  poiTelTed,  except  /o  long  as  they  are  in  the 
actual  ufe  ot  the  prefent  occupier.  In  an  advanced 
ilate  of  fociety,  this  right  of  exclufive  enjoyment  is 
confirmed  and  modified  in  various  ways,  by  laws  made 
for  that  purpofe. 

Now  as  things  which  were  the  objefts  of  property 
were  of  different  natures,  adminif^ering  in  different 
ways  to  the  necefTity  and  convenience  of  men,  it  hap- 
pened that  the  individual  had  fometimes  more  things 
of  one  kind  and  fev;er  of  another  than  his  occafions  re- 
quired. He  found  it  therefore  convenient  to  exchange 
thofe  things  of  which  he  had  a  fuperfluity ,  for  thofe  in 
which  he  was  deficient.  Hence  originated  traffic, 
which  is  aheceilary  confequence  of  property  in  goods, 
dnd  reciprocal  accommodation.  But  the  commutatioii 
of  commodities  being,  in  the  courfe  of  time,  found' 
iiiadequate  to  the  various,  and  combined  tranfaftions 
to  Avrfiich  fociety  gave  rife,  it  became  necelfary  to 
igrse  on  fome  common  meafure  by  which  things/ 

different 
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aifferent*intheirnature,  might  be  compared  together,  ^  *v.  J 
and  made  equivalent  to  one  another.  To  anfwer  this 
end,  rnen  agreed  to  place  an  imaginary  value  on  fuch 
permanent  fubftances,  as  might  become  the  ftandard 
pt  comparifon  between  the  different  articles  of  prop- 
erty ;  and  metals  being,  (ound  the  moii  generally  con- 
venient for  this  purpofe,  they  were  adopted  as  the  me- 
dium of  exchange.  Thus  was  money  introduced, 
which  has  furnifhed  private  people  with  the  means  of 
extending  their  polleflions ;  and  rendered  pratlicable 
that  unequal  divifion  ot  property,  which  we  now  fee 
prevail. 

The  difcovery  and  adoption  of  this  medium  of  value, 
money,  enabling  men  to  increafe  their  poflefTions  both 
of  real  and  perfoual  things  in  an  extent  not  prac- 
iicable  before  its  introduftion,  and  confequently  en- 
larging the  notion  of  poffefling  accumulated  property, 
piU  an  end,  in  a  great  meafure,  to  the  original  mode  of 
acquifition,by  taking  pofTeflion  ofthat  whichfcelonged 
to  no  m.an,  v/hich  aft  we  have  feen  was  the  foundation 
of  all  individual  property,  and  confequently,  of  all 
derivative  acquifition. 

*A  thing  may  become  ours,  from  a  derivative  ac-      r  fy'^    "i 
quifition,  either  by  virtue  of  fome  aft  of  another,  or 
By  virtue  of  fome  pofitive  inffitution. 

The  former  of  thefe  modes  of  derivative  acquifition 
will  alone  be  material  for  our  prefent  confideration. 

Derivative  acquifition,  by  virtue  of  fome  aft  of  an- 
other, is  effefted  by  contraft. 

A  contraft,  according  to  the  common  law  definition 
of  it,  is  an  agreement  between  two  or  more  concerning 
fomething  to  be  done,  whereby  both  parties  are  bound 
to  each  other,  or  one  is  bound  to  the  other.  But,  by 
the  writers  upon  general  l^w,  it  is  defined  to  be, 
"  DuoruJTi  pluriumve  in  ide7n  plantum  conjen/us,  oblt^ 
gationis  hcitt  conjiituenda,  vcl  toUtnda  caufa  datus  ;" 
that  is,  the  confent  of  two  or  more  perfons  in  the  fame 
thing,  given  wi-th  the  intention  of  conftituting,  or 
diffolving  lawfully  fome  obligation.  Perhaps  the  fol- 
lowing defcription  will  be  deemed  more  fimple  than 
tltber       "  A  contraft  is  a  tranfaftion  in  which  each 

party 
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f  *  vli,  3  P^rty  comes  under  an  obligation  to  the  ^  other,  and 
each,  reciprocally ,  acquires  a  right  to  what  is  promifed 
by  the  other."     -       ■         .       ;  i 

J  '  It  is  evident  that,  under  thefe  definitions  of  a  con- 
traft,  every  teofFment,  gift,  grant,  leafe,  loan,  pledge^ 
bargain,  covenant,  agreement,  promife,  &c.  may  be 
included  ;  for,  in  all  thefe  tranfa6Hons,  there  is  a  mu- 
tual confent  ol  the  minds  of  the  parties  concerned  in 
them,  upon  agreem.ent  between  them,  refpefting  fome 
property  or  right  that  is- the  objeft  of  llipulation. 
'  The  ingredients  requifite  to  form  a  contraft  are, 
Ta-il,  Parties.  Secondly,  Confent.  Thirdly,  An 
obligation  to  be  conftituted  or  diffolved.' 

liiat  thefe  things  mult  coincide,  is  evident  from 
the  very  nature  and  effence  of  a  contraft :  for  the  reg- 
ular effeft  of  all  contrafts  being  oh  one  fide  to  ac- 
quire, and  on  the  other  to  part  with  or  alien  fome  prop- 
erty, or  to  abridge  and  reftrain  natural  liberty  by 
binding  the  parties,  or  one  of  them,  to  do,  or  re- 
flrainhig  them,  or  one  of  them,  from  doing,  fome- 
thing  which  before  he  might  have  done,  or  omiittei 
P  ;..  -,  doing,  at  his  pleafure,  it  is  neceffary  *that  the  party 
y  ,;  y**^"  J  to  be  bound,  fhall  have  given  his  free  afient  to  what 
is  impofed  upon  him,       '  ■    .  ^ 

This  mode  of  confidering  contrails  is  agreeable  ta 
the  Roman  law  which  fays  :  "  In  omnibus  rebuj, 
qua?  dominium  transferunt,  concurrat  oportet  affeBus 
ex  utraqiie  parte  contrahentium ;  nam  five  ea  venditio, 
five  donatio,  five  condu61io,  five  quaslibet  alia  caufa 
V  Contrahendi  fuit,  nifi  animus  utriulque  confentit,  per- 

duci  ad  efFeftum  id  quod  inchoatur  non  potelt."  And 
no  contra61:  can  be  faid  to  be  ftriftly  fuch,  unlefs  the 
party  a  {Tenting  be  under  an  obligation  to  perform  that^ 
to  which  he  has  alfented. 

Thefe  obfervations  lead  us,  Firfi,  to  the  confider- 
ation  of  what  perfons  have  a  capacity  to  afient,  fo  as 
to  oblige  themfelves,  or  others,  by  agreement.  And, 
fecondly,  what  circumflances  are  neceffary  to  con^ 
elude  that  the  parties  to  a  contraft  have  affented,  and 
thereby  conftituted  a  perfeft  obligation. 


[*i0] 


^Of  the  Assent  to  Contracts  cr  Agree-       C  *9  3 
mentsand  the  power  residing  in  dif- 
FERENT Persons,  as  moral  Agents,   to 

BIND  themselves  AND  OTHERS. 


WE  have  already  fuggefted,  that  it  is  of  the  ejfenrc 
of  every  contract  or  agreement,  that  the  par- 
ties to  be  bound  thereby  ihouldconfent  to  whatever  is 
ftipulated  ;  for,  othervvife,  no  obligation  can  be  con- 
tracted, or  concomitant  right  created.  I  fiiall,  there- 
fore, confider, 

f  irft ;  What  perfons  are  capable  of  binding  them- 
felves  by  their  contrafls  or  agreernents. 

Secondly  ;  Vv' hat  perfons  are  capable  of  binding 
themfelves,  and  alfo  others,  by  their  contraHs  or 
agreements. 

Thirdly  :  In  hov/  many  ways  an  afTent  to  a  contraSt 
or  agreement  may  be  given. 

*  And,  .fourthly ;  'S^^'hat  circumriances  invalidate 
fuch  affent. 

Firfl.  In  order  to  afcertain  what  perfons  have  a  moral 
power  to  hind  themfelves  by  their  contracts  and  agree- 
ments, we  mull  conlider  what  we  mean  by  the  terra 
■'AlTent,"  Now  the  term  "  ^c/?^"  fignifies  the  ac- 
quiefcence  of  the  mind  to  fomething  propofed  or  af- 
firmed ;  and  involves,  in  confideration  of  law,  firft,  a 
phy fical  P'  'Wer  of  aiTencitig  ;  fecondly,  amoral  power; 
and,  thirdly,  a  deliberate  and  tree  ufe  of  thofepo vrers. 
Theteiore  the  abfence  of  any  of  thefe  capacities  in 
either  of  the  parties  to  a  contra£t  or  agreement,  ren- 
ders the  perfon  labouring  under  it  incapable  ot  enter- 
ing into  an  agreement  to  bind  himlelf,  or,  by  virtue 
©i  his  afts,  others. 

It  is  evident  then,  that  a  man  who  is  not  perfe6ily 
mailer  of  his  reafon,  is  incapable  of  giving  a  ferious 
and  valid  affent  to  a  contraft  or  agreement  thereby  to 
bind  hmfdf ;  becaufe  fuch  affent  is  an  atl  ot  the  un- 
derftanding,  of  which  perfons  fo  circumflanced  are 
jTiorally  incapable,  their  actions  being  the  refultof  an 
hrcJiJiibU  impulfe,  the  powerof  felf-governmentbe. 
>""•  .  ing- 
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[f^is  ]     ing  wanting.     In  this  refpecl,  idiots* and  lunatics  are 

incapable  of  entering  into  contrafts  or  agi-eements  to 

biiTd  themfdve-s  or  their  oxnn  property,  the  e/fence  of  a 

contra£l  being,  in  fuch  cafes,  wanting  on  their  parts, 

their  afls,  if  difadvantageous  to  themfelvcs,  not  being 

to  be   imputed  to  them,  but  to  their  difeafe.     It  was 

Inftiu  lib.  3.       therefore  held  in  the  Roman  law,  quod Junojui  nullum 

tit.  sodcinu-       negchu?ngererepoteJi, qiaa  nomntelUgitquodap^it.  Ac- 

FurioiT"  *   *       cording  to  the  law  of  England,  alfo,  all  deeds,  gifts, 

4  Rep.  126.  grants,  and  conveyances,  not  of  record^  made  by  per- 
r\,\  ^^^'  ^''    ^^^^  '^^  thefe  defcriptions,  with  a  view  to  transfer  their 

5  tioii  Abr.  property,  whether  real  or  perfonal,  areaftually  void ; 
:23.  becaafe  fuch  difabilities  do  not  difcharge  or  annul, 

but  make  the  contract  abfolutely  inoperative  al?  untio, 
4  Rep,  123.  And  thofe  cafes,  v/herein  it  has  been  held  that  the 
Show,  Par,  Ca,  ^^^^^  of  f^ch  perlons  are  not  void,  but  voidable,  pro- 
^"'  Ceed  only  upon  the  notion  that  non  efi  fudum  cannot 

be  pleaded  to  them,becaule  they  have  the  form,  though 
hot  the  operation  of  deeds,  and,  therefore,  are  not 
void  (that  IS,  as  notbting  deeds)  without  Ihewing  the 
Ipecial  matter  which  makes  them,  notwithftanding 
their  form,  of  no  efficacy  in  faft.  But  the  better  opi- 
nion feems  to  be,  that,  as  fuch  an  imbecility  goes  to 
the  giflofthe  aftion,  and  proves  the  contrail  a  mdlity, 
[  ^*  12  1  it  may  be  taken* advantage  of  on  the  general  ifTue. — 
Thus  it  is  laid  down  by  AjJifon,  39  H.  6.  42  b.  that  a 
warranty,  entered  into  in  a  deed  by  one  non  compos ^ 
is  aciualiy  void,  becaufe  the  deed  is  void. 
Thompfon  v.  So  it  wa's  adjudged  in  the  court  of  King's  Bench, 

Lca(-h,  3  Mod.  '^^  ^^  ^afe  of  Thomtfou  and  Leech,  that  a  furrender  by 
S.^c-  si°k.*576.  ^  perfon  non  compos  being  aftually  void,  a  contingent 
L.Ray,  316.  remainder,  depending  upon  the  ef^ate  of  the  perfon 
n  Lev    284.  comi)OS,yNZs.  not  deflroyed  by  fuch  furrender. 

a  Vent.  I q8.  .       ,    '^n  •  i  r   •     •        -l  •     n- 

Comb.438,463.  And  v>diere  It  appeared  on  a  iuit  m  chancery,  mJti-. 
Carth.  211',  tutcd  on  behalf  of  a  lunatic,  that  the  defendant  therein 
jS-^' 435.  i-j^fj  conveyed  lands  to  the  lunatic,  in  confideration  of 

%-.'parThurft,"'*  which,  the  lunatic  had  affigned  to  him  a  fecurity  for 
1  chan.Ca,  moncy  to  fat-sfy  him  the  purchafe  money  ;  the  court 
^*3.  direcled  the  defendant  to  account  for  the  money,  and 

to  pay  the  fame  with  damages. 

Co.  L.  2.  b.  But,  although,  in  an  abftra£l  view,  and  confidering 

a^acAbr.  84,    the  point  merely  in  a  moral  light,  and  according  to  the 

a  Vent, 203.       nature  of  things,  property  cannot  be  ac quire d<7n^?M - 

ally  by  one  deprived  of  reafon ;  becaufe,  in  this  method 

of  acquiring  property,  the  ?.cquiIator  muff  be  capable 

of- 
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*o{  a  volition,  or  intention  to  take  pofleflion  of,  and  ['*i3.  3 
hold  fuch  a  thing  as  his  own,  which  is  the  foundation 
of  his  right ;  yet,  by  the  law  of  England,  (wiiich,  in 
that  refpeft,  agrees  with  the  law  of  moll  civilized 
ftates)  perfons  labouring  under  infanity  are  confidere;! 
as  competent  to  acquire  property  from  others  by  g 
derivative  title  ;  for,  though,  in  this  cafe  likewife, 
to  give  effeft  to  a  transfer  of  property  from  one  to 
another,  it  is  required,  in  the  commcn  courfe  of 
things,  that  the  party  receiving  be  capable  of  judging 
of,  and  affenting  by  proper  figns  to  receive,  what  is 
transferred  ;  yet,  as  the  granting  party  is  capable  of 
affenting  and  thereby  binding  himfeif,  the  law  is  fat- 
isiied,  prima  facie,  with  the  prefumed  affent  to  re^ 
ceive  what  it  is  intended  will  be  beneficial,  and  ad- 
judges this  equivalent  to  a  formal  affent  to  accept,  fo 
far  as  fuch  afl'ent  is  nece ffary  to  give  efficacy  to  a  con- 
traft,  and  to  veil  the  property  transferred,  in  perfons 
fo  circumllanced.  And  if  fuch  perfons  obtain  or  re- 
cover their  intellefts  and  agree  thereto,  fuch  accep- 
tance becomes  binding  ;  but  it  they  die  durmg  their 
incapacity  or  recover  their  intellefts,  and  die  without 
Agreement,  their  heirs  may  avoid  fuch  acceptance  ; 
for  they  fliall  not  be  bound  by  the  contrafts  or  agree- 
ments of  *perfons  who,  in  faft,  want  capacity  or  pov/-  r  ^i^;  1 
er  to  contraft. 

However,  notwithftanding  the  contrafis  and  agree- 
ments of  perfons  non  compos  to  alien  their  property  be 
void,  and  this  even  as  to  themfelves ;  yet  the  better 
opinion  is,  that  perfons,  fo  circumllanced,  cannot, 
ihemftlves,  when  they  recover  their  intelletls,  take  ad- 
vantage of  their  own  incapacity. 

Thofe,  who  contend  that  a  perfon  non  compos  may, 
on  his  recovery,  defend  himfeli  from  his  contrafts  by 
pleading  his  incapacity,   found  the  propofition  they 
maintain  on  the  authority  of  the  Reg-tjirum  brcvium^  in    Fol,  222, 
which  there  is  a  writ  for  the  alienor  himjelf  to  recover 
lands  aliened  by  him  during  his  infanity,  duni  fuit 
non  co7npos  meyitisfuot,  ut  dicit,  ^c.\  on  the  authority  of    c,  28,  fol.  Ce! 
Britton^  who  flates  that  infanity  iL-as  a  fufficient  plea 
lor  a  man  to  avoid  his  own  bond ;  and  on  the  reafoning 
ufed  by  Fitzherbirt  in  his  Natura  Brevium,  where  he 
contends,  "  that  it  (lands  with  reafon  that  a  man  Oiould    Fol.  466, 
fhew  how  he  was  vifited  by  the  a6l  of  God  with  in- 
firmity, by  which  he  loft  his  memory  and  difcretion 
for  a  time ;  and  cc?npar<s  this  cafe  with  that  of  an  in-. 

fani 
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k  ^6'  A      ^ant  who  *may  avoid  his  feoffment,  grant,  or  leafrj 
as  well  within  age  as  of  full  age."  And  further  argues, 
*'  that  the  cafe  o[  the  nnn  comhos  is  ftronger  in  law  than 
the  cafe  of  the  infant,  becaufe  the  infant  is  confidcredi 
in  law,  as  having  a  dilcrelion  fo  as  to  fubjecl  him  to  b* 
refpohfibleforcrirnes,  whereas  the  non  compos  hath  ns 
manier  oi  d  fc'-ehan  :  for  that  if  he  kill  a  man,  it  is  no 
feioay,  nor  fhall  it  fubjeft  him  to  any  forfeiture." 
•  Thole  who  maintain  the  contrary  propofition,  rely 
upon  the  cafes  to  be  found  m  the  year-books  daring  the 
reign  of  Edward  the  Third,  from  which  it  appears  t» 
ha"e  been  the  opinion  of  the  judges  at  that  period,  that 
no  fuch  plea  was  admiflible  ;  for  in  Mich.  5  E.  3  PL 
131.  Her/-,  fays,  that  fuch  an  iffue  in  law,-  as  that,  at 
the  time  of  the  ohiigatioii  made,  the  obligor  was  cf 
"^     non-/afie  memory,  cannot  be  deceived;  and  35  A  ff. 
PI.  10.  of  rent,  on  a  releafe  of  the  plaintiff  pleaded  in 
bar,  to  which  he  replied,  that  he  vv^as  of  noti-fan'i  vvrfi- 
ory  at  the  time  of  making  it  ;  it  is  faid  per  Monhray, 
you  fhail  not  have  a  writ  of  dum  nonfu^f  compo .  mentis 
cf  your  own  feifin,  &c.  nor,  by  confequence,  fuch 
pica ;  and  he  faid,  that  the  judges,  having  been  fpoken 
[  *  16.  3      to,  were  of  the  *faiie  opinion  •  But  the  caufe  was  ad- 
journed, and  no  more  is  to  be  found  refpefting  it. 
And,  in  the   29th.  Hen.  6.  on  a  queiHon,  v/hether  the 
heir  of  one  who  had  aliened  when  of  non./ane  ineynory 
could  defeat  the  fame  by  entry  without  aftion,  Pnfot' 
lays  it  down-as  fettled  \A-^,ihat  the  ancejicr  him/elf  could 
vot  have  defeau  d kis- feoff'/nent  hy  aSion  or  entry  ;  be. 
caufe  the  law  would  not  fuffer  him  to  difable  himfell:  ■ 
and  he  took  a  diflinftion  between  this  cafe  and  the  cafe 
of  infancy  of  which  the  feoffor  might  himielf  take  ad-= 
vantage;  and  upon  the  principle,  above  mentioned,- 
the  whole  court  were  clearly  of  opinion  with  Pn/ot  as 
to  the  point  we  are  -now  difcuffmg.      Accordingly,^ 
Littleton  fwho  lived  in  the  reigns  of  Henry  fhe  6'th, 
and  Edward  the  4th,  and  v/rit  his  book  on  Tenures 
in  the  14th  year  of  the  latter  prince's  reignj    Hatmg 
(fe£t.  405  j  the  right  of  the  heir  of  a  man  oi  non-fanei 
memory  to  enter  into  the  lands  of  his  anceflor  notwith- 
{landing  adefcent  caft,  ufes  the  following  ftrong  Ian., 
guage  as  to  the  point  in  queftion.     "  And  in  this  you 
may  fee  a  cafe  where  the  heir  may  enter,  and  yet  his 
anceftor,  which  had  the  fame  title,  could  not  enter. 
Tor  he  which  was  out  of  his  memory  at  the.  time- ot 
fuch  defcent,  if  he  will  enter  after  fuch  a  defcent^  if 
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8n  ^aflipn.iipon  this  be  fued  againft  him,  he  hatli  [  *i7.  J 
nothing  to  plead  for  himfelf  or  to  help  him,  but  to  fay, 
that  he  was  riot  oS.  fane  memory  at  the  time  of  fuch  de- 
I'cent,  i^c.  And  hefliall  not  be  received  to  fay  this.  Jot 
that  no  man  of  full  age  jjidll  hrecewed  in  any  plea  by 
i!;^^'  /^^  zy  t ,o  D I  s  A  B  L  E  H I  s  O  w  N  F  E  ii  S  G  >r ,  b  u t  th e  he  1  r 
mny  well  difabletheperfonofhis  anceflorforhis  own 
advantage  in  fuch  cafe  ;  for  that  no  laches  fnay  be  ad- 
judged in  him  which  hath  no  difcretibn  in  fuch  cafe.'* 
And  (feftion  466J  he  proceeds  thus  ;  '*  end  if  fuch 
a  man  of  non-fane  memory  make  a  feoffment,  &c.  he 
himfelf  cannot  enter,  nor  have  a  \vrU-  dum  non  fuit 
compos  mentis^  &c.  caufa  ^wa/w^a '; '-.but  alter  his 
^eath,  his  heir  may  Well  enter,  or  have  this  writ,  at 
his  choice."' 

Thidconclufionof  Littleton,  in  which  he  is  fapport-t  -  ., 
fed  by -Lord  Coke  (after  an  examination  of  all  the  au= 
thorities;  ahd^H  the  elementary  writers  before  his  time) 
is  further  corroborated  by  feveral  decifions  reported  in 
Croke  Elizabeth,  Which,  from  their  having  been  de- 
jcided  fo  near  the  period  in  which  Fitz'ierbert  wrote 
his  Natura  Brevuvi  (which  was  in  the  time  of  Henry 
the  8th)  furnifh  a  ftrong  ground  to  doubt,  whether  this 
rule  wa5  notj  *at  that  tiiTiC,  fettled,  notwithftanding  r  ^  *^^  -j 
Fitzherbeti.TeaCons  ftrongly  againft  >t. 

The  firft;  cafe,  I   allude  to,  is  that  of  Stroud  and    Stroud  y.  Mara 
Marjhal,  where  debt  was  brought  upon  an  obligation,    ^^^  ^^°'  ^''** 
and  the  defendant  pleaded,  that,  at  the  time  of   the     .  ' 
obligation  made^  he  was  de  non-fane  memory  ;  and  it 
was,  on  demurrer,  adjudged  to  be  no  plea. 

And  in  the  cafe  olCrojs  and    -indiews  (in  the  fame    Crof»  v.  Afl« 
reporter,  during  the  Came  reign)  in  which  an.  aclion    drews,  ^'°'^, 
upon  the  cafe   was  brought  againft   an    innkeeper,     ^  Roll  Ab?    ^ 
wherein  the  plaintiff  declared  on  the  common  cuftora    2.  0.  t, 
of  the  realm,  that  an  innkeeper  ihould  keep  the  goods 
of  his  gueftsfafely  ;  the  defendant  pleaded,  that  when 
the  plaintiff"  lodged  with  hhn,  he  was  fick  and  of  non- 
Jane  memory,  by  occafion  of  his  indifpofition  ;  and 
this  plea,  on  demurrer,  was  held  bad.   And  one  reafon, 
giveri  was,  that  it  did  not  lie  with  an  innkeeper  to  fay, 
he  was  of  nonfant  memory  on  this  afition,  any  more 
than  in  debt  on  an  obligation.  -       ,         ,, 

To  thefe  authorities  may  be  added  Beverley^ s  cz.{e,    Beverley's  dfif/ 
Wherein  it  is  ftatcd,  that  two  points,  upon  argument,    4  R«p-  i^Ji 
0  and 
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*  19.  ]  andongoodconfiderationj^wereunanimoufly  refou'- 
^^  per  totam  curiam,  ili.  That  every  deed,  fcoffmentj 
or  grant  which  any  mzxinon  co??ipos rrnkes,  is  avoida- 
ble and  yet  ftall  not  be  avoided  by  himfelf  ;  bccaufe 
it  is  a  maxim  inlaw,  that  no  man  of  full  age  I'hall  be, 
in  any  plea  to  be  pleaded  by  him,  received  by  the  law 
to  flultil'y  himfelf  and  difable  his  own  perfon'.  2d.  If 
the  comm.on  law  had  given  a  writ  oi  72 on  compos  meU' 
tis  to  him  who  has  recovered  his  memory  after  alien- 
ation, certainly  it  would  have  given  him  remedy  for 
tlie  maintenance  of  himfelf,  his  wife.children  and  fam- 
ily, although  he  recovered  not  his  mem.ory ,  but  contin- 
ued non  compos  mentis. 

However,  notwith (landing  the.  weight  of  the  au-' 
thorities  I  have  cited,  it  might  be  contended,  if  the  reaf^ 
on  o[  a  thing  were  of  that  lide  the  queftion,  that  the 
wi^itin  the  Regijirum  Brevium  evinces,  that  the  ancient 
common  lawrecognized  this  kind  9f  plea  by  the  party 
Tion  co?npos  himfelf,  afnd  that  the  cafes,  however  nu- 
merous, being  founded  on  a  miftaken  notion,  are  not 
of  fufhcieut  weiglit  to  counferaci;  the  evidence  of  fuch 
a  plea  being  legal,  afforded  by  the  infertion  of  fuch 
a  writ  in  that  valuable  repofitory.     But  upon  a  fair 

*>}<:>,  ]  *"invefl:ig3tion  of  the  quelli  in,  it  appears  tome,  that, 
according  to  the  fpiritof  the  common  law,the  flrongeft 
arguments  wiii  be  found  againft  receiving  fuch  a  plea..- 
Fitzhnbert,  v.'ho  contends  moll  ftrongly  in  favor  of 
its  admilTion,  founds  his  argument,  in  defence  of  that 
propofition,  principally  on  the  analogy  between  the 
cafe  of  infanity  and  the  cafes  of  infancy  and  durefs  : 
but  there  feems  to  be  a  v/ide  difference  in  the  nauire 
of  the  difqualifications ;  for  infancy  and  ditrefsaretatts 
«:apable  of  being  proyed  without  having  recourfe  to  the 
aftions  of  the  parties  meant  to  be  difqualified.  They 
cannot  be  afTumed  where  they  do  not  really  exift.  But 
infanity,  being  a  quality  annexed  to  the  mind  of  the 
party  vj'ho  is  fubjeftto  it,  is  a  conclufion  upon  hii 
flate  of  mind  to  be  dravv'n  only  from  his  own  aciions, 
A  perfon  therefore  may  afTumethis  difability,  whereas 
hecannot  feign  the  other,  the  proof  not  originating  iii 
himfelf  and  his  a6Licns,  but  fublilling  independently. 
That  being  the  cafe,  the  law  (<7hich  is  anxious  to 
provide  againft  the  pofhbility  of  committing  fraud,  at 
the  fame  time  that  it  provides  for  the  proteftion  of 
right)  removes  the  temptation  to  praftife  the  former, 
by  prohibiting  every  man  from  fetting  afidc  his  own 

delibcratt; 
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jdeiihcrate  afts  by   *llultlfying  himfelf,  although  it    [  *  21    j 

turnilhcs  a  means  by  m- hich  his  heirs  after  his  death,  or 

his  tViends  whiUl  he  is  living,  may   avail   themfelves 

ot'.this  (lii'ahility.  And  it  is  to  be  obferved,  that  the  law 

ill  theic  cafes  does  not  proceed  upon  the  ground  that 

the  party  is  bound  ;  for  that  cannot  be,   feeing  that, 

by  the  law  of  nature,  he  wants  the  capacity  to  allent 

to  a  contratt ;  but  becaufe  the  policy  of  the  law,  which 

rather  fubmits  to  a  particular  mifchief  than  a  public 

inconvenience,    fets  bounds  to   the  h\v  of  nature  in 

point  of  iorm  and  circumftance. 

For  fimilar  reafuns  of  public  policy,  all  aft s  done  by    JYnd''i4<.t*93' 
idiots  and   lunatics  in  a  court  of  record,  as  fines,  re-    Co,  Lit.  »47, 
coveries,  and  the  ufes  declared  upon  them,  recogni-    ^  inft.  483. 
sances,    Ilatutes,  and  the  like,  are  good,  and  neither     ,o"'Rep.  Tab*, 
they  themfelves,  nor  their  heirs,  nor  their  executors    Bro,  fait  inrol, 
can  avoid  them,  H» 

The  law,  in  fome  inflances,  proceeds  upon  the 
fame  principle  with  regard  to  infancy  and  durefs  ;  for 
if  an  intantlevy  a  fine,{ufl'er  arecovery,  or  enter  into 
a  fecurity  of  record,  and  omit  to  avoid  them  before  he 
rome  of  age  ;  or  it  a  feme  covert  levy  a  fine  ;  the 
jormer  cannot  avoid  fuch  allurances  and  fecurities  on    _  -. 

^the  ground  of  infancy,  nor  the  latter  fuch  fine  on  the    L      ^  '  -i 
ground  of  durefs, 

But  mark  the  reafon  of  all  thefe  exceptions  :  it  is 
not  becaufe  the  law  binds  perfons,  who  by  defefts  oj 
dilabilities  are  either  by  the  law  of  nature  or  the  lawot 
the  land,difabled  to  contract,  butdire6"tly  the  contrary; 
it  is,  becaufe  the  law  finds  them  to  be  perfons  not  fo 
difabled,  and  does  not  ^dmit  the  averment  of  fuch 
difablement,  becaufe,  in  the  one  cafe,  it  is  certified 
by  the  invincible  and  indifputable  credit  of  the  judge 
(which  is  thehighell  evidence  the  law  knows  ofj  that 
tlie  non  compos, or  the  infant  is  a  perfeft  and  able  per- 
fon,  and  becaufe,  in  the  other  cafe,  the  wife  is  exam-  . 
ined  of  her  free  will  judicially  by  an  authentical 
perfon,  truiled  by  the  law,  and  by  the  king's  writ  for 
that  purpofe,  and  (6  taken  in  fome  fort  as  a  fole  woman. 
And,  therefore,  the  authority  of  the  record  is  not  to 
be  contefled,  nor  is  it  to  be  avoided  by  any  averment 
againfl  the  truth  of  it  :  for  that  would  tend  to  leffen 
the  credit  oE  judgments  in  courts  of  record,  by  trying 
them  by  other  rules  than  themfelves.  So  that  the 
fame  law  ofpolicy,which  prohibits  a  perfon  non  compos 
from  ilultiiying    hirafelf  upon  grounds  of  public 

convenience. 
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r  !f  23,  ]  *convenience,  likewife,  upon  fimilar  grounds,  pro, 
hibits  an  infant,or  feme  covert,{rom  taking  advantage 
of  infancy  or  coverture,  when  to  permit  fuch  plea 
would  be  attended  with  public  inconvenience. 

Then,  if  the  ground  of  general  inconvenience  be  a 
fufficient  reafon  in  our  law  for  admitting  a  mifc  hie  fin 
particular,  to  preventa  public  iriconvenience.by  hold- 
ing not  only  fuch  perfons,  but  alfo  their  heirs  and  exe- 
cutors, to  their  contracts  if  of  record,  and  refufing 
to  admit  all  averments  in  fuch  cafes  of  the!edif  abilities 
mperpeiuumj  fi:rely  there  is  nothing  ridicidous  in  the; 
common  law  having  adopted  the  maxim,  that  a  man 
fhould  not  avail  himfelf  during  his  life  of  his  own  folly 
orinfanity;  becaufethe  adraifiionolfuchanallegation 
would, as  we  have  mentioned,  open  a  gate  to  diUimu- 
J-ation, -deceit,  an-d  fraud.  :  '- 

But  althcugh,   at  prefent,  the  law  feems  clearly  to 
he,t.hi7.ta  man JKall  not  jtv.lt'ijy  himfe/Jhy  hisownplea, 
5'etit  has  provided  means  whereby  the  aftsof  hmatics 
jnay  be  rendered  inefreclual,even  in  refpeti  of  them- 
felves.     For,  though  the  law   of  England  has  not 
provided  for  perlons  fo  circumftanced  a  tutor,  as  the 
f  *  ^4'  J     *civil  law  has  done,  without  whofe  affent  no  a6f  of 
theiris  is  binding,-  yet  it  has  eftablifhed  a  curator,  whoi 
5  Chan.  Ca.       j^ay  proteff  and  fecure  their  lands  and  goods :  and  to 
'-,  that  intent  the  coiiimon  law  has  giveri  the  cuftody  of 

idiots, madmen, and  lunatics,andof  all  that  they  have 
to  the  king,  who  is  bound  of  right,  by  law,  to  defend 
his  fubjecfs,  their  goods  and  chattels,  lands  and  tene- 
ments ;  which  prerogati\e  is  declared  by  the  flatute 
of  the  17  E.  2.  cap.  9  and  30  de  prarogativa  regis, 
which  fas  is  exprcfsly  Ifated  therein  as  to  lunatics}' 
alfo  exprelsly  enafc(s,  that  the  king  Hi  all  provide  that 
their  lands  and  tenements  fhall  be  fafely^  kept,  &c. 
**  So  that  theyjhalt  in  no  zui/c  be  aliened"  within  the 
time  aforefaid  (i.  ej  during  the  fufpenfion  of  their 
pnderffanding'.    '        .     -^    ■     •.  • 

Jenk.  Cent.40.     ''Upon  thefe  ftatutes  it  is  holden,  that,  after  office 
TV'h^'  ^^P*     found  upon  the  wTits  d^  idivta  in  qui  r  enactor  deiunatico 
.'    '  in qune'n do],  the  alienation,  gift,  or  other  a6t,  {5'f.  of 

him  who  is  non  compos  ^/z-'w^Mjas  wellasof  him  whoir, 
an  idiot,   may  be  avoided,   even  during  his  life,  in  a 
Fitzh.  Abr.  tit,   Jarejacias  by  the  king,  w-ho  is  bound  as  pater  patrid 
ao6**i'  fhan"*     *°  proteft  all  his  fubjetis,  their  goods  and  ellates  ; 
<^a. 'ii2.      '       and  which  office,   to  prevent  all  incumbrances,  fhall 
'  ■    have' 
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Jiave  relation  to  the  ^difability.  For  the  reafon  why  j]  *  2^  1 
iLhey  cannot  be  avoided  by  himfclf  on  plea,  &c.'is  not 
ibr  default  ot  right,  but  by  realon  of  a  pcrfonal  inca- 
pacity to  do  the  aft, namely,  to  flultify  himfelt  by  his 
plea.  And  that  rule  is  not  impeached  by  thisprocefs; 
becaufe  the  idiot  or  funi^tic  is  no  party  to  the  record, 
for  the  whole  truth  is  found  by  the  inqueft. 

And,  alter  luch  oftiCQ  found,  all  gifts  made  by  an  4  Rep.  i2p»l?, 
idiot,  lunatic,  ^c.  o'i  hh  goods  and  chattels,  and  all 
bonds  made  by  him  are  ut(er^y  void  ;  and  if  he  befued 
in  any  aflion  upon  any  bond  or  writing  that  he  has 
made,  the  king,  by  his  writ  (lb  long  as  the  office 
Hands  in  fcrcejreciting  the  office, may  fend  d/uper/e- 
de.as  to  the  juftices,  \viiere  the  fuit  is  commenced. 

Upon  thefe  common  law  proceedings,  the  interpo-     3  Atk.  170. 
fitlon  of  the  chancellor,  to  avoid  theacfs  of  idiots  and    3  ^  Will.  105, 
lunatics,  feems  to  have  been  founded.  For  his  autho-     ^jg  ^    "    '  ' 
rity  in  thefe  cafes  does  not  originate  in  the  extraordi- 
nary jurifdiftion  01  the  court,  or  in  the  authority  of 
the  chancellor  or  keeper,  qua  fuck;  but  it  is  by  virtue 
of  a  peculiar  jurifdi'6tion  of  the   great  leal,   granted 
under  the  royal  fign  manual  upon  every  *demife  of      [  *  26  j 
the  crown  to  the  then  lord  chancellor  or  lord  keeper, 
authorizing  them,  refpeftively,  to  make  grants   and 
orders  for  the  cuftody  of  lunatics  and  their  eflates, and 
to  afct  therein  as  they  fiiall  think  fit,  and  by  virtue  of 
the  prerogative  of  the  crown. 

Upon  this  ground,   bills  brought  to  fet  afide  con-     ^  Vern.  414. 
veyances,  fettlements.and  anignments,madc  by  idiots     PsrkhurftT*' 
and  lunatics  (though  in  other  refpe61s  reafonable,  and     Chan.  Calua, 
tor  the  convenience  of  their  families*)  have  been  re-     *  >  Eq.  Ca, 
tained ;  lor  fuch  bills  ought  properly  to  be  brought  by     ^''^  ^79-5- 
the  attorney   general   or   cpmm.ittee,  and  the  lunatic      ,'..  T'^'^' 

Ux        ^  ^     I,  1  u  r      T    1  Att,  Gen.verf, 

ought  not  to  be  a  party  ;  becaufe,  it  they  were  con-  Parkhurft. 

fidered   as  brought  by  the  lunatic,  and  founded  upon  »  Chan.  Ca. 

the  extraordinaryjurildiftion  of  the  chancellor  over  the  jbid^,'-^"^' 

confcience  of  the  party  contra6ling,  as  having  taken  2  Vern!^4i'8^^° 

an  undue  advantage  of  the  other  contrafting  party,  the  ^^^'■ 
fame  objeftion  would  lie  in  chancery  tohisftultifying 
himfelf  as  lies  at  law  to  that  plea.  Accordingly  it  was 

laid  by  the  lord  chancellor  and  jufticei)(j^^^'2i^<',that  Vide  i  Eq.  Ca, 

if  a  man  who  is  non  conpos  mentis  zMtn^ldLnds, they  Abr.aySPi.i, 

Jjiallnot  be  rtjlored  to  himjdfin  chancery, upon  a  matter  3^7°  pi^  ,  ^\ 
iff  equity^  againji  the  maxim  of  the  common  lazu.  And  in 

(he 
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r   "^27    J      thecafeof  the  attorney  *  general  and  Sir  A'o^^r^Pflr/^- 

j  than.  Ca.        htirjl,  which  v/as  a  bill  filed  to  fet  afide  an  afTignmeni 

1  'ciian'  C  madp  by  a  Umatie  long  betore  inquiiition,  but  alter  the 

*53»  iji.  *        time  he  was  found  lunatic,    it  was  objected  that  th^ 

lunatic  was  nqt  made  a  party,  and  the  objcdion  was 

overruled,  the  reaibn  for  which  was,  that  he  might 

not  ftultit'y  himfelf. 

Bvit  it  feems  that  it  is  net  a  tatal  objeflion  to  a  bill 
for  iiie  purpofe  of  avoiding  an  aft  of  a  lunatic,  i^c. 
that  he  is  a  party  with  the  attorney  general  or  his  com- 
mittee ;  the  latter  of  whom  feems,  to  fome  purpofes, 
tQ  be  the  reprefentative  of  the  crown,  and  to  Hand  in 
the  place  of  the  attorney  general,  and  not  to  reprefent 
the  lunatic, 
Ej<l!er  vcr.  Thus  where  a  bill  v/as  brought  by  a  lunatic  and  his 

C^Ah  ^  - '''  committee  to  fet  afide  a  fettlcraent,  which  had  been 
.  '  ^  ^9'5.  oJ3(^ainefi  fVom  him  by  the  defendant,  before  the  ifluing 
put  of  the  commiflion  of  lunacy,  but  fubfequent  to  the 
time  wherein,  by  the  commiflion,  he  was  found  tq 
have  been  a  lunatic,  the  defendants  demurred ;  for 
that  it  was  a  known  maxim  oi  law,  that  a  pcr/onjhoutd 
not  be  admitted  to  Jtuhify  himfelf  .  The  lord  chancellor 
overruled  the  demurrer  ;  and  alledged,  as  one  reafor^ 
I  *28  J  for  fo  *  doing,  that  the  committee  was  likewife  a 
plaintiff,  and  the  feveral  charges  of  lunaey  were  by 
him,  in  behalf  of  the  lunatic  ;  and  his  lordfhip  faid, 
that  it  had  been  always  held  that  the  defendant  mult 
anfwer  in  that  cafe,  ^nd  he  was  ordered  to  do  fo. 

But  wh^re  a  fuit  is  on  behalf  of  the  lunatic,  and  in 
order  to  compel  the  performance  of  an  agreement  made 
with  him  before  he  became  infane,  and  is  not  to  fet 
afide  an  agreement  made  by  him,  the  lunatic  ouglit  to 
be  a  party ;  becaiife  he  may  recover  his  underflanding, 
and  then  he  is  to  have  his  eftate  at  his  own  difpofal^ 
and  his  commhtee  is  but  a  bailiiF  with  regard  to  him, 
and  accountable  to  him  or  fiis  reprefentatives ;  in 
which  refpeft  his  cafe  differs  from  that  of  an  idiot, 
for  his  recovery  is  not  expected  by  the  law. 
Au.Geii.  vcrl.  Thus  where  a  bill  was  broiight  by  the  attorney  gen« 
Woclrkh,  1  era],  on  behalf  of  a  lunatic,  to  be  relieved  upon  a 
iiiaa.  Ca.i 33.  y^2LXx\zge.  agreement  for  the  l^enefit  of  the  lunatic  be- 
fore he  was  Juch,  and  the  defendant  demurred,  becaufe 
the  lunatic  was  no  party  ;  it  was  ruled  a  good  demur- 
rer :  the  lord  keej^er  declaring,  that  it  was  as  needful 

to 
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{o  make  the  lunatic  a  partj'  as  an  infaiit,  *where  a      [  *£9.  j 
fuit  was  on  his  behalf;  for  in  fuch  cafe,  hi?  being  a 
party  does  not  tend  to  ftultifr  hinnfelf. 

If,  in  (iich  cafes,  it  be  a  queftion  whether  the  evvn;.  ^.^ 
tranfaftions  impeached,' as  bcinf.^  done  when  the  party  4M' 
was  non  compos,  were  done  wh^en  he  was  in  a ib.te  of 
infanity  or  at  a  lucid  interval,  6r  wliether  he  had  lu- 
cid intervals  or  not;  the  court  of  chancery  will  dired. 
an  iffue  to  try'thofe  faOs;  But  a  perfon  non  compos  ^i 
times  only,  may  bind  himfelf  byan  agreernentmade  in 
his  lucid  intervals. 

Drunkennefs,  th6H'*li  operating  during  ks'  tontinu-    P^''  Sir  Jo?,  fe; 
ance  as  a  temporavy  infanity,  yet  being  of  a  man's    fga'^J,"  Jedirl 
6wn  procuring,  is  not^  in  law, 'of  itleU  a  ground  for  a    cott,  3  P.wjif. 
man  io  refcind  iiis  affent  to  a  contraft  Or  agreement,     ^3^  oo'e  A', 
whetiier  the  fame  refpefthis  lands  or  goods,  or  other 
things  concernmg  hinu,    Nof  is  itareafon,  in  equity, 
for  relic  ing  a  nian  again i1  any  contracl  or  agree- 
ment, gained  from  him  v/hen  in  thofe  circumftances. 

Upon  this  principle  iJord  Hardwickt  thought  that,    Cory  v.  Cory, 
where  an  agreement  was  to  fettle  difputcs  in  a  fsrinily,    '  ^'^^'  '5* 
and  was  reafonable,  the   ^objeclion  that  one  oY  the      r  ^or;^  l 
parties  was   drunk  at  the    time,   v.-as  not   {"ufHcient 
grdund  to  fet  it  afide,-  unkfs  ibm.a   unfair  advantage 
had  been  taken. 

But  if  the  party  from  v;horn  fuch  contraft  or  agree- 
ment has  been  gained,  were  drawn  in  to  fuch  a  de* 
bauch  by  the  management  or  contrivance  of  him  who' 
gained  the  contract  or  agreement,  and  v/as  in  fuch  a' 
flate  as  to  be  utterly  deprived  of  the  ufe  ot  his  reafon' 
and  underftanding,  then  equity  would  relieve  ;  for 
fuch  an  alfent  can  by  no  m.eans  be  eflecmed  ferlous  or 
deliberate,  and  without  this  nc  contract  may  be  bind' 
ing  in  equity. 

Nor  is  a  perfons's  being  of  a  weak  underftanding  of 
itfelf  any  objeftion,  in  law,  to  his,  binding  himfelf  by 
his  affent  to  a  contracl: ;  for  neither  courts  ot  law  nor 
equity  examine  into  the  %v;fdom  or  prudence  of  men 
in  their  manner  of  tranfafting  their  concerns,  or  dif- 
pofing  oi  their  cflates.  If  a  man,  therefore,  be  legally 
compos  mentis^  be  he  wife  or  unwife,  he  is  the  difpofer 
of  his  own'  property,  and  his  will  il;ands  for  a  reafon  oriftond  v. 
for  his  aftions.  And  the  rule  is  the  fame  in  equity  ;  ^'p'?;^^'.f't^. 
^*r  if  a  weak  man  give  a  bond,  and  there  be  no  fraud  "  •i-'?. 

or 


«^- 
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r  *3*  J  ^'"  breach "^oftruR  In  theobtaining  it,  equity  will  not 
fet  it  afide  only  for  the  weaknefs  ot  the  obligor, 
ii  he  be  compos  menhs  ••  for  the  court  of  chancery  will 
not  meafure  the  (ize  of  people's  underflandings  or  ca- 
pacities, there  being  no  fuch  thing  as  an  equitable  in- 
capacity, where  there  is  a  legal  capacity. 
Ofmond  V,  But  if  there  be  any  fraud  in  procuring  a  bond  from 

fitzroy.etal.      ^  weak  man,  or  the  tranfaftion  be  attended  with  clr- 
Wili.  129.  cumftances  that  warrant  a  fufpicion  that  the  party, 

binding  himfelf,  has  been  praftifed  upon  by  impofi- 
tion ;  then  a  court  of  equity  will  turniflh  relief.  There- 
fore, where  the  parents  of  a  young  nobleman,  had  in- 
trufted  a  fervant  to  take  care  of  an  infant  heir  on  his 
travels,  and  to  prevent  his  being  impofed  upon ;  and 
the  fervant,  continuing  with  him  until  he  was  twenty - 
feven  years  of  age,  had  then  prevailed  upon  him  to 
enter  into  a  bond  to  pay  him  a  thoufand  pounds,  which 
bond  was  prepared  by  the  fervant  himfelt  and  kept  a 
profound  fecret :  iiir  Jo/epk  JcAyi  relieved  on  the 
grourid  of  fraud,  and  decreed  the  bond  to  be  delivered 
up;  faying,  that  the  fervant,  m Head  of  afting  agree- 
able tO  his  trull,  had,  himfell,  been  guilty  ofinipo- 
fition ;  and  that  a  breach  of  trufl  was  of  itfeU'  eifi-t 
I  '^32  1  *dence  of  fraud,  nay  of  the  greateft  fraud;  becaufe  a; 
man,  however  careful  otherwife,  was  apt  to  be  off  his 
guard,  when  dealing  with  one  in  whom  he  repofed  a 
confidence. 

,  Upon  the  fame  principle,  i|  a  man  were  of  a  weak 
underflanding.'aiid  were  harr^fTed  or  rendered  uneafy 
at  the  time  ot  contrail ing ;  or  if  a  deed  were  executed 
in  extre?nis ;  or  by  a  paralytic,  whofe  mind  could  not 
be  fuppqfeU  to  be  adequate  to  the  bufmefs  he  was  about, 
and  who  might  therefore  be  eafily  impofed  upon  ;  this 
might,  if  the  provifion  in  the  deed  were  fomething  ex- 
traordinary, or  the  conveyance  made  without  any  con- 
fideraticn,  or  one  remarkably  inadequate,  be  relieved 
inequity; 
^'grro.  Car,  502.  An  infant  is  under  an  incapacity  to  grant  or  con- 
vey, by  deed,  any  part  of  his  property ;  the  cafe  of  a 
lunatic,  and  that  ot  an  infant,  going,  in  general,  as 
has  been  faid,  hand  and  hand  in  this  refpe't  ;  both  be- 
ing governed  by  the  fame  reafon,  viz.  want  of  power 
I  or  capacity  to  affent  to  any  alienation  ;  theretore  a- 

grant,  furrender,  or  conveyance  made  by  an  Infant  ot 
his  eflate,  by  deed  or  matter  in  faci:,  is  abfolutely  void; 
and  although  fonie  have  endeavoured  to  diftinguifh  be- 
tween 
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tween  a  deed,  *whlch  gives  only  an  authority  to  do  [  *  53.  J 
^  thing,  and  a  deed  which  conveys  an  intereft  by  the 
delivery  oi  the  deed  itfelf,  viz.  that  the  firil  is  void 
and  the  other  voidable ;  yet  the  better  opinion  is,  that 
the  reafon  is  the  fame  to  make  them  both  void,  unlefs 
it  be  in  the  cafe  oi  a  feoffment,  which  is  only  voida- 
ble becaufe  oi  the  folemnity  of  the  conveyance. 

But  conveyances  by  aft  of  law  are  void  or  not  as 
againft  an  infant,  according  to  their  eflfeft  ;  for  the 
difabllity  of  an  infant  (analogous  to  that  of  one  non  com- 
pos) to  aflent  to  an  aft  iyi  pais,  is  only  quo  ad  hoc,  and 
ex  parte  :  that  Is,  it  is  only  a  difability  to  bind  himfelr, 
and  not  fuch  a  difability  in  him  as  difcharges  others. 
The  validity  thereiore  of  fucii  afts  depends  upon^ 
whether  there  be  an  apparent  benefit,  or  the  femblance 
oi  a  benefit,  to  the  infant.  li  neither  ofthefe  appear 
tipon  the  face  of  the  tranfaftion,  it  is  merely  void  ; 
otherwife  voidable  or  not,  at  the  eleftion  of  the  infant. 
And,  therefore,  although  the  furrender  of  an  infant  Cro.  Car.  50*' 
leflee  by  deed  is  void,  his  furrender  in  law,  by  accep- 
tance of  a  new  leafe,  will  be  void  or  riot,  according  to 
the  terms  of  fuch  new  leafe.  If  it  either  increafe  his 
term  or  decreafe  his  rent,  it  will  be  good,  but  if  [  *34;  J 
■^neither  of  thefe  beeffefted  by  it,  it  will  be  void. 

It  is  obfervable,  that  this  incapacity  of  ati  infant  is  of 
a  mixed  nature,  partly  phyfical  and  partly  moral,  pro- 
ceeding frequently  from  the  wdntoi  legal,  hot  of  nat- 
ural, difcretion  ;  for,  in  deciding  upon  (he  contrafts 
'-^f  ilifants,  thie  aftual  ftate  of  their  capacities,  or  their 
phyfical  power  to  decide  rationally,  is  not  confidered, 
itbein^  fufficient  that  they  want  difcretion  in  prcfump- 
tion  oi  law,  which  every  perfoh  does  (without  refe- 
rence to  his  aftual  ability  or  judgment)  until  he  arrives 
at  his  age  of  twenty-one  years  ;  except  in  cafes  oi' 
aftual  rieceflity,  in  which  cafes,  the  difability  to  con- 
fent  fo  as  to  bind  himfcij  [^^  far  as  it  operates  as  a  mor- 
jal  incapacity)  being  intended  as  a  privilege  and  to 
proteft  perfons  of  tender  years  from  impofition,  yields 
in  the  degree,  in  which  its  influence  would  cotmieraft 
its  objeft. 

Upon  this  principle  an   infant  is  bound,  at  law,  by    ^°'  ^^^'  494« 
his  contra6l  or  bargain  for   diet,  apparel,  neceflary 
learning,  employment,  and  the  like  :  and  the  court  of    i  Term  R«p. 
King's  bench  were  of  opinion,  in  the  cafe  of  Freeman    41- 
Hnd  HuTJi,  that  a  proinifrory  note,  given  by  an  infant 
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for  ^  board  and  lodging,  and  for  teaching  him  the 
bnfinefs  of  halr-drefiing,  was  valid,  and  would  fup= 
port  an  a^lion  for  the  money. 

So  if  an  infant  fake  a  leafe  of  an  houfe  or  of  land^- 
a^d  refide  in  the  houfe,  or  enter  upon  the  land  and 
mamire  it  until  a  rent  day  ;  ii  the  rent  be  not  of  great- 
er value  than  the  leafe,  he  will  be  liable  to  an  aftion 
of  debt  for  the  rent. 

And  an  infant  of  twelve  years  old  may  bind  himfelf 
by  a  covenant  to  ferve  in  hufbandry  ;  and  if  he  depart 
from  his  fervice,  an  action  will  lie  againft  him,  found- 
ed on  the  ftatute  of  labourers,  25  E.  3.  flat.  1. 

So  a  (ingle  obligation,  entered  into  by  an  infant, 
for  a  fura  adualty  laid  out  in  necelTaries,  will  bind 
him. 

And  an  infant  may,  even  at  law,  be  bound  by  a 
prelumed  agreement ;  for  it  was  faid  by  Yates,  Juf- 
tice,  that  an  aftion  of  affumpfit  tor  a  fine,  due  by  an  in- 
fant on  an  admittance  to  a  copyhold,  would  lie,  if  the 
infant  continued  to  occupy  and  enjoy. 

*  But,  at  lav/,  the  legal  capacity  of  an  infant  to  bind 
himfelf  by  his  alTent  to  a  contraB,  does  not  extend 
beyond  the  neceflity  that  gives  rife  to  it ;  namely, 
his  education,  ftecellaries,  and  lodging.  Therefore  if 
an  infant  be  in  trade,  and  incur  a  debt  in  buying  things 
to  maintain  his  trade,  it  will  not  bind  him,  although 
he  gain  his  living  thereby. 

And  the  rule  of  law  is  the  fame,  as  to  a  debt  in- 
curred in  repairing  lioufes  belonging  to  him,  or  the 
like. 

Neither  can  an  infant  bind  himfelf  by  flating  an  ac- 
count; becaufe  the  only  confideration  for  the  promife' 
that  arifes  in  law  upon  a  ftated  account,  is  the  flating 
of  the  account.  Therefore,  as  an  infant  cannot  flate 
an  account,  the  confideration  does  not  hold,  and  the 
promife  is  void. 

So  where  a  woman  covenanted  to  teach  an  infant  to 
fing  and  to  dance,  and  to  find  him  in  meat,  drink, 
Vv-afliing  and  lodging,  and  the  infant  covenanted  to 
ferve  her  :  it  was  held  tliat  the  infaat  was  not  bound 
bj  the  covenant . 
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*  Hut  an  infant's  bond,  even  for  money  borrowed,      [  *^  37.  ] 
ijuy,  by  circuraflances  ex  pojljaclo,  become  binding 
in  equity. 

Thus  where  an  infant  borrowed  a  fum  of  money  lor    Hampfon  v.. 
which  he  gave  a  bond,  and  then  devifed  his  perfonal    \\m    ltc\^' 
eitate  (being  of  fufHcient  capacity)   for  the  payment    Chao.Rcp.  55. 
ol  his  debts  particularly  thofe  he  had  fet  his  hand  to  ; 
this  bond  was  decreed  to  be  paid  notwithilanding  the 
minority  of  the  obligor. 

And  although,  at  law,  a  contrafl  catered  into  with 
an  infant  for  money,  even  to  pay  for  neceilarics,  be 
void  according  to  the  rcfolution  \\\  Salketd^  •^z\.\\  is  Silk»  J79, 
otherwife  in  equity  ;  for  if  one  lend  money  to  an  in- 
fant to  pay  a  dcht  for  necf/faues^  and,  in  confequcnce 
thereof,  the  infant  does  pay  the  debt  :  although  he  be 
not  liable  at  law,  he  will,  notwithftanding,  be  fo  in 
equity  •  becaufe  in  this  cafe  the  lender  of  the  money 
itandt  in  the  pictce  of  the  perfon  paid,  viz.  the  credi- 
tor for  neceffaries,  and  fhall  recover  in  equity  as  the 
other  fliould  have  done  at  lav/. 

And   although  an  irifant  cannot  by  his  afTent  bind    Mote.  This  oi>- 
liimfelf  to  a  fpecific  contraft,  except  *in  cafes  of  the      f  *  38,  J 
nature  of  thole  above  Hated,  yet  his  incapacity  does    ff''^'"«a    ap. 
not  render  contrafts  entered  into  with  him,  if  there  be    quaiiy  apphci 
any  femblance  of  benefit  to  arife  to  him  thereby,  void,    bif  t-j  a  contract 
or  voidable   by  the  party  contratHng  with  him  ;  for    ^^uh  an  idiot  or 

,  .     1       •     <•        1  1  •  •    M  1  I       madman. 

though  the  mtanthas  this  privilege,  vet  the  party  with  yqt,  as  to  the 
whom  he  contrafts  has  it  not ;  for  the  htter  knows  oiher  contraft. 
with  whom  he  contrath,  and,  therefore,   fhall  not  be    •"?P»"yiheaf. 

,.  ,  •    n  1  •  r  II  null  I     '^^^  IS   pcrica» 

jrelievedagainll  his  own  tpUy  ;  nor  ihall  that  be  turned  • 

to  the  prejudice  of  the  infant,  which  the  law  defigned 
as  a  proteftion  and  fecurity  to  him  agalnft  all  difadvan- 
tageous  contra61s. 

Therefore,  where  the  plaintiff  declared  that  the  de-    ^mkh  v.  Bow. 
fendant  (in   confideratioii  .that  the   defendant  would    s"c'i  Vent '^^'' 
fuffer  him  to  take  av/ay  fo  much  of  the  plaintiff's  grafs    vid.  Fameham 
which  the  defendant  had  cut  down]  promifed  to  pay    "•,  -'^'•^'"s.    » 
him  fo  much  for  it  ;  it  was  moved  in  arrefl  of  judg-    efleVs^Ife  °'^^ 
iiient,   after  verdifr,  that  the  plaintiff   was  an  infant,    Sid.  41. 
and,  therefore,  that  he  not  being  bound  by  the  agree- 
ment, neither  ought  the  defendant  to  be  bound  by  it ; 
for  the  "confideration  was  not  good,  becaufe  not  recip- 
rocal ;  for  the  infant  might  have  avoided  his  proinife, 
:t  an  atlion  had  been  brought  againil  him.    Sed  non 
a'J.ocatur. 

So 
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S  *39-  ] 

J-l(jlt  v.Claren- 
fieux,  Strange 
9370 


^•sytonv.Afh. 
down,  q    Vin. 

r.*4o.  ] 

Ab.  393.  F1.4. 


.pro.  C^r.  303, 


*  So  it  was  held  in  the  cafe  of  Holt  and  Clcrencieux, 
wherein  the  plaintiff  declared  that  it  was  mutually 
agreed  between  her  and  the  defendant,  that  they  fhould 
marry  at  a  future  day  which  was  pall  ;  and  that,  in 
confideration  of  each  other's  promifes,  each  engaged 
to  the  other  ;  notwith/landing  which  the  defendant 
did  not  marry  the  plaintiff,  but  had  married  another, 
which  (he  laid  to  her  damage  ot  4000/.  The  defendant 
pleaded  that  the  plaintiff  at  the  tim.e  of  the  promife 
■yv'as  an  infant.  And  it  was  cx>ntendcd,  on  the  behalf 
ot  the  defendant,  that  the  plaintiff  not  being  bound 
equally  with  the  delendant,  this  was  a  nudum  pai/u?u, 
and  that  therefore  the  defen^ar^t  could  not  be  charg- 
ed in  the  aftion.  But  the  court  were  of  opinion,  that 
as  marriage  was  then  looked  upon  to  bp  an  advantag- 
eous contraft  the  agreement  v/as  not  void,  but  voida- 
able  at  the  cleflion  of  the  infant ;  and  that  as  to  the 
perfpn  of  full  age,  it  was  abfolutely  binding. 
'  And  equity  will  decree  a  fpecific  performance  of  an 
agreement  fo  circumftanced  againft  the  adult. 

I'hus  where  A.  during  his  minority,  by  himfelf  and 
guardian,  entered  into  articles  to  let  B.  a  farm  at  a 
certain  rent ;  B,  entered  upon  *  the  farm  and  continu- 
ed the  poffeffion,  and  paid  the  rent  after  A,  came  of 
lull  age.  Then  A.  conveyed  the  inheritance  to  C. 
and  afterwards  B.  quitted  the  farm,  infiffing  that  he 
was  only  tenant  at  will,  and  refufed  to  accept  a  leafe 
or  execute  a  counterpart,  bccaufe  A.  being  an  intan; 
3t  the  time  of  making  the  agreeme«t,  was  not  bound 
by  it,  and  therefore  B.  ought  not  to  be  bound  by  it. 
But  by  Harcourt  Chan.  B.  (hall  execute  a  leafe  to  C. 
and  C,  execute  a  counterpart  of  fuch  leafe  to  him  \r\ 
purfuance  of  the  articles,  and  B.  Ihall  pay  colls. 

If  an  infant  make  a  leafe  fpr  years  referving  rent, 
and  a  Icffee  enter  ;  he  may  make  the  lellce  his  tenant, 
or,  at  his  ele£lion,  a  dilfcifor,  and  proceed  againlt 
him  accordingly. 

And  the  court  of  Chancery,  which  in  thefe  cafe}; 
qftsupon  principles  of  fubftantial  juilice  and  natural 
equity,  on  whom  the  cullody  of  infants  officially  de- 
volves, has  frequently  inierpofed,  and  held  infants  10 
their  coiitrafts  in  cafes  where,  at  law,  they  would 
i,aot  have  been  bound.  The  principle,  upon  which 
thaf  court  proceeds,  iccms  to  be  this  :  that,  as,  on 
^he  one  hand,  if  idvin'ajfeous  cox.tr -.'.cfs  were   ru.t, 

■   l^inditi- 
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*  binding  upon    perfons  contracting  with   infants,      [  *  4.1.'  j 
the  proteftion  which  was  intended  as   a   privilege, 
would,  in  event  become  a  prejudice;  fo,  on  theotner 
hand,  if  no  agreements  would  bind  infants  either  in 
Jaw  or  in  equity,  that  privilege,  at  the  fame  time  that 
it  protected  thern  from  prejudice,  would  debar  thern 
from  the  pofTibility  of  reapmg  any  ad^'antage  by  con- 
trafts,  as  none  would  treat  with  thoic   whom  they 
knew  could  not  be   bound.     Equity,  therefore,  con- 
liders  the  intrinfic  nature  of  the  contia61,    with  wliat 
view  it  is  entered  into,  v;ho  are  tr.e  parties  to  it,  wheth- 
er the  friends  of  tii-e  infant  advife  and  confent  to  it.    Vide  9  Mod. 
the  extent  of  its  influence,  and  in  what  degree  ii  has    *°^* 
been  executed,  and  due 6 ts  the  confcience  ot  the  in- 
iant  according  as   thefe   circumilances  afFeft  the  a- 
greement ;  thereby  giving  to  fuch  trunfaftions  their 
julf  efficacy. 

Thus  a  contraft  made  by  an  infant,  by  the  advice 
and  confent  of  his  friends,  has  been  decreed  to  be  good, 
and  that  under  the  moft  harih  circumilances  imagina- 
ble ;  namely,  by  turning  the  interefl  of  money  into 
principal,  upon  condition  that  the  creditor  would  not, 
at  that  time,  extqnd  the  lands  of  the  debtor.  As  where 
J.  S.  mortgaged  his  eftate  to  C.  and  then  *  died  leav-  [  *  ^2.  ] 
ing  D.  his  daughter  and  heir,  who  was  an  infant  and  FariofCheder- 
Jiad  nothing  to  fubfilt  on  but  the  rents  of  the  mortgaged    ^l^'^  "-  V,**^^ 

n  '-pi  1         •         1  r    rr         1  °   ".         Crorawell, 

eltate.  1  he  mortgage  havmg  been  lunered  to  rjn  in  ,  gq.  Ca.  Abr, 
arrear  three  years  and  a  halt,  C.  grev/  uneafy  at  it,  287.  1. 
and  threatened  to  enter  on  the  effate  unlets  his  intereft 
might  be  made  principal.  Upon  which  D's  mother, 
with  the  privity  of  her  neareff  relations,  itated  the  ac- 
count, and  D.  being  then  near  of  age,  figned  it. 
Thir,  agreement  Vvas  eftablilhed  by  the  court  of  Chan- 
cery, being  tor  the  infant's  benefit,  who,  without  it, 
would  have  beei;  deilitute  of  fubli  Hence. 

From  thefe  confiderations  that  head  of  equity,  which, 
in  cafes  of  marriage  contrafts  and  agreements,  au- 
thorifes  the  court  to  reflrain  infants  (parties  thereto) 
from  refcinding,  by  decreeing  fuch  agreements  to  be 
binding  on  tfueir  property,  feems  to  have  fprung. 

Fo-r  it  is  obvious,  onrefleftion,  that  marriage  agree- 
ments tor  the  fcttlement  of  the  property  of  the  parties 
are  not  original,  but  are  in  the  nature  of  acceffory, 
contracts.  The  principal  contraft  is  the  marriage 
itfelf,  which  male  infants  at  fourteen,  and  female  in- 
tantj   at  twelve,   are  of  capacity   to  enter  into  with 

confent 
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r*'43']  *confent  of  their  parents  cr  guardians.  As  foon  as 
the  marriage  is  had,  the  principal  contraft  is  executed 
and  cannot  be  fet  afide,  or  refcinded  even  at  law  ;  fo 
that  it  is  then  confidered  upon  the  fame  footing  as  con« 
tra6ls  binding  on  the  ground  of  neceflity.  The  eflate 
and  capacities  of  the  parties  are  immediately  altered. 
The  children  born  of  the  marriage  are  equally  purcha- 
fers  under  both  father  and  mother.  So  that' were  the 
parties  permitted  torefcind  fuch  contraas,  the  intereft 
ot  third  perfons,  the  ilfMe,  would  be  affected  ;  for  fuch 
agreements  mufl  be  either  good  or  badc«  toio,  bccaufe 
every  part  conltitutes  the  whole,  as  the  confideration 
arifes  from  each  part ;  and,  confequently,  it  is  impof- 
Tible  to  take  away  any  part  of  the  confideration,  with, 
out  overturning  the  agreement  entirely, 

Then,  as  the  law  has  entruiled  the  parents  and 
guardians  of  infants  with  the  diref^ion  of  the  princi- 
pal contraft,  the  marriage  of  their  children  and  wards, 
2nd  confiders  the  children  when  aHing  under  that 
fanftion,  as  bound  by  th,eir  affent  in  like  manner  as  in 
other  contrafts  arifing  out  of  neceflity  ;  it  feems  per- 
t  *'  44'  J  fetf ly  confiftent  with  the  principles  *  of  equity  and 
juflice  that  they  fhould  be  bound,  afting  under  the 
fam.e  fanciionj  by  their  affent  to  the  acceffory  contraft 
refpefting  their  property.  And  the  intereft  ot  the 
iflue  in,  and  alteration  in  the  capacities  of  thepartie§ 
to  fuch  contratts,  furnifli  an  equitable  ground  for  the 
interpofition  oi  the  courts.  And  indeed,  if  equity 
did  not  inforcs  fuch  agreements,  this  privilege  of  not 
being  generally  bound  to  the  execution  ot  contracts, 
meant  to  proteft  infants,  would  militate  in  cafes  where 
the  infant's  fortune  was  in  money  the  other  way  ; 
for  the  primary  contraft  being  binding,  muft  be  fol- 
lov/ed  by  its  legal  confequences,  one  ot  which  would 
be,  that  the  hufband,  money  being  a  perfonal  thing, 
would  be  entided  to  the  abfolute  property  in  it  imme» 
diately  upon  the  marriage. 
Pnec  V,  Scyj,  The  firft  cafe  that  occurs  of  this  kind  is  that  of 
Barnard,  117,  Price  zndiSeys.  There  a  lady,  entitled  to  a  portion  of 
Hwdw"  \°k*  3000/.  payable  at  her  age  of  twenty -one,  and  likewife 
^iZ,^  '  '  entitled  to  a  bond  of  100/.  both  of  which  were  made 
chargeable  upon  a  real  eflate,  and  entered  into  a  treaty 
of  marriage,  the  lady  being  at  that  time  but  eighteen 
years  of  age.  Upon  this  occafion  marriage  articles  were 

made. 
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ffiade,  by  which,  in  *  confi deration  of  the  intended  [  *  45  j 
marriage,  and  of  the  3000/.  portion  and  of  the  100/, 
bond,  the  intended  hufband  agreed  to  make  a  fettle- 
ment  upon  her,  the  ufes  of  which  fliould  be  to  the  huf- 
band and  wife  for  their  lives,  and  the  life  of  tiie  fur- 
vivor  of  them,  by  way  of  jointure  upon  her,  and  in 
bar  of  her  dower,  the  remainder  to  the  heirs  oi  the 
body  oi  the  wife  by  the  hufband  begotten,  Sc.  The 
marriage  was  folemnized,  and  then  the  hufband  died, 
without  having  made  a  fettlement,  the  wife  furviving. 
She  afterwards  married  again,  and  then  fhe  and  her 
hufband  fet  up  a  claim  to  thefe  furas  in  her  right  as 
furviving  her  hufband.  On  a  bill  filed  between  the 
parties  in  Chancery,  the  queftion  came  before  Lotd 
Talbot,  who  was  of  opinion,  that  there  was  no  ground 
for  the  claim.  His  lordfliip  faid  it  was  clear,  that  if 
a  fettlement  had  been  made  in  this  cafe,  inftead  oi  the 
iirticles,  the  court  would  not  have  fiifFered  the  wife  to 
claim  the  benefit  of  the  demands  in  queftion,  uotwith- 
ftanding  flie  had  furvived  her  hufband  ;  for  the  huf- 
band would  have  been  conlidered  as  a  purchafer  of  her 
portion.  That  in  this  cafe  there  was  no  fettlement 
made,  but  only  articles*  Then  the  queftion  v/as, 
whether  that  would  make  any  difference  ?  And  his 
*  lordfhip's  opinion  was,  that  it  would  not.  For  it  r  *4g^  "j 
was  reafonable  that  thefe  articles  fliould  bar  the  wife 
of  the  benefit  of  thefe  chofesinaftion,  in  the  fame  man- 
ner as  a  fettlement  itfelf  v/ould  have  done. 

And  it  would   make  no  difference,  in  fuch  cafe, 
whether  the  intereft  of  the  wife  were  in  poffeflion,  or 
dependedupon  a  contingency.    The  cak  oi  TAeobalJ    Theobald  v. 
and  Buff  ay,  determined  finally  in  the  houfe  of  Lords,    I^'J^ay,  9  Mod< 
is  a  very  ftrong  cafe  to  this  purpofe.  So  is  the  cafe  of    *°^*  ^^^  '^^^'.. 
Harvey  and  AfJiley,  wherein  an  objeftion  v/as  made,    Abr.SS.c'xs,' 
that,  as  part  of  the  fortune  of  the  wife  (who  was  an    vide  inf. 
infant,  was  a  contingent  perfonal  intereft,  which  by    g  ^jk^  gj,g;. 
the  marriage  would  not  have  been  transferred  to  the 
hufband,  the  fettlement  of  that  could  not  be  beneficial 
to  the  infant,  and  was  therefore  remedilefs  :  but  Lord 
Hardwicke  difallowed  that  diftintlion. 

And   in  the  cafe  of  Blois  and  Lady  Hereford,  this    BloI«  v.  Lad/ 
principle  was  carried  ftiJl  further,  an  infant  being  there    ^y*^°"^: 
confidered  as  bound,  as  to  her  perfonal  eftate,  by  her     *    ""'  *"** 
agreement,  inferred  from  circumftances  only.  In  that 
cafe  A.  m.arried  with  B,  who  had  an  eftate  in  land  and 

z  fortune- 
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1*4^-]  3  *  fortune  in  money.  Being;  Both  infants,  an  aft  of 
■parliament  was  obtained  for  lettling  a  jointure  on  tl/e 
\vii'e  in  bar  of  dower,  but  to  ceafe  if  (he  did  not  fettle 
her  land  "vvhen  of  age  ;  but  nothing  was  faid  as  to  tlie 
"Vv'ifc's  perfonal  cflate,  part  ot  which  was  a  mortgage 
for  1300  /.  taken  in  a  tniftee's  name.  The  wife  whej^ 
file  came  ot  age  fettled  her  own  land.  Aftex-wards  the 
hufband  died.  The  queftion  was,  whether  this  mon- 
€y  Yliould  go  to  his  executors,  or  furvive  to  the  wife 
ffs  a  chofe  in  aclion  ?  and  Lord  Cozipcr  (then  lord 
iceeperj  faid,  that  he  laid  no  {rrefs  upon  the  dcclaratioa 
of  triift.  The  law  of  the  court  would  p'refuvie  apromijc ; 
and  in  all  cafes  where  a  fettlement  was  equivalent,  it 
was  to  be  intended  that  the  hulband  Ihould  have  th<* 
portion.  The  wiie  fiiould  not  ha\e  her  jointure  and 
fortune  both. 

But  thefecafes  mufibe  taken  with  fcir^edirtinftions. 
For  if,  in  fuch  cafe,  the  jointure  were  inadequate  to 
the  wite"s  portion,  much  more  if  there  were  any  col- 
lufion  between  the  wife's  friends  and  thehufbandinthc 
making  oi  the  jointure, lo  as   by  that  means  it  was  not' 
fuitable  to  the  lady's  fortune  ;   there,  if  the  portiort 
confified  in   chofes   in  aftion,  unaltered   during  thd 
r  *48.  1      niarriage,  as  Ihe   would  be  entitled  *  to  her  legal  in- 
tereft  in  thefe  chofes' in  attion  by  furviving  her  hul- 
band,  a  court  of  equity   't\-ould  not,   in   fuch  caff, 
take  from  her  thebenefit  of  them  ;  and  in  that  cafe  ihc. 
would  have  an  equity,  rebutting  the  equity  which  the 
reprefentative  of  the  hufband  would  have  upon  her. 
Vide  Bp.Will.        In  the  cafe  of  Cannel  and  Buckle,  Lord  Macclesfield 
*43«  •         faid,  that  if  a   feme  infant  leized  in  fee  fhould,  on  A 

marriage,  with  the  confeat  of  her  guardians,  covenant, 
in  conftderation  of  a  fettlement,  to  convey  her  inheri- 
tance to  her  hufband,  and  it  were  done  in  confidera- 
tion  of  a  co7npetent  fettlement,  equity  would  execute' 
3  Atk.  615,        the  agreement. 

Andalthough  Lord  Hara'wicke  obrcrved,In  the  cafe 
of  Haruey  and  J/Iiley, thfit  this  was  going  a  great  way, 
as  it  related  to  the  inheritance  of  the  wife  ;  yet  he  ad- 
mitted that  there  were  cafes  where  the  coiirt  would  go' 
to  that  extent.     For   inllance,  ii   lands   of  the  wite 
were  no  more  than  an  adequate  confideration  for  the 
Vldeinfra.C«il    fettlement  that  the  hufband  made,  and  after  the   mar- 
BiIhop'^r£th    ^i^^  t^^  ^^'^*^  fliould  die  and  leave  iffue,  who  would 
and  Wells  V,        be  entitled  to  portions  provided  for  them  by  thefettle- 
Hypfley.  mcnt. 
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hient,  it  would*  In  that  cafe  be  very  reafonable  fortlie    \   *  49.  J 
court  to  affirm  that  fettlement. 

But  in  the  cafe  of  Dumford unA  /(7;7^,which  wasa 
bill  praying  ii  fpecific  executionof  articles, made  pre- 
vious to  themalriage  of  77?  c>;wrtTZrt:«i;with/^???z  BozDyer, 
then  an  infant,  entered  into  for  the  fittlement  of  her 
eflates,  by  which  it  was  covenanted  that,  uponherat- 
taining  her  age  of  twenty-one,  the  hufband  and  wife» 
and  her  mother,  fhould  levy  fines,  and  fettle  the cftat6 
in  truftees  to  the  ufe  of  the  mother  for  life,  remainder 
to  the  truftees  to  pay  the  rents,  ^f.to  the  wife  for  her 
fcparate  ufc  during  her  coverture — remainder  to  the 
hufband  for  life,  remainder  to  the  children  of  the  mar- 
riage, in  fuch  proportions  as  the  wife  fliould  appoint, 
in  default  of  appointment,  fhare  and  fhare  alike  in  tail 
general — remainder  to  fuch  ufes  as  the  wi§|Khouldap- 
point ;  and  in  failure  of  appointment,  part  to  her  and 
part  to  the  mother  in  fee  ;  and  whereby  the  hufband 
covenantedtopcrmitthe  wifeto  enjoy  theeftates  to  her 
feparate  ufe,and  that  he  would  lay  out, 500/.  and  1500/', 
tocertainufes  declared  by  the  fettlement :  L.  Thurlow 
feems  tohavebeenof  opinion, thatan  infantwould  not 
be  bound  by  articles  made*  previous  to  her  marriage  re-  [  *5'^»-j 
fpefting  her  real  eftate,unlers  fhehad  a  fettlement  from 
her  hufband,  and  had,  after  his  death,  taken  pofTeffion 
and  availed  herfelf  of  it  ;  in  which  cafe  his  lord(hii> 
thought  file  would  beboundbythe  equity  arifingfrom 
her  own  a/1:.  Upon  which  ground  he  declared,  in 
this  cafe,  that  he  could  not  fay  the  whole  property  of 
the  wife  was  bound,  or  decree  the  articles  to  be  fpeci- 
fically  performed^ 

But  it  is"  obfervable,  that,  iil  the  preceding  cafe,  th^ 
general  objeft  of  the  fettlement  was  thefortum  o{  the 
wife  only,  and  that  the  court  was  able  to  give  relief 
without  a6lually  deciding  thequeftion,as  to  the  valid- 
ity of  fuch  contraft  by  an  infant. 

And  Lord  Thurlozv,  in  the  cafe  of  Williams  and 
^I'llhams,  was  of  opinion,  that  a  marriage  con- 
tra6l,  the  efFeft  of  which  was  to  preclude  an  infant 
from  any  thing,  whether  real  or  perlonal,  which 
fhould  come  iroraany  quarter,  would  be  void,  as  un- 
reafonable. 

But,  in  fach  cafes,  the  hufband  will  bs  bound  by 

his  covcniint,  rcfpetling  the  eftate  of  his  v/ife  which 
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[  *5i.  j    fhall  at'teruards  come  to  *  him,  as  well  as  refpe£ling 
the  eilate  of  which  Ihe  is  in  pofledioii. 

Thus  where  by  indentures, previous  to  the  marriage 
Brown's  c.'.    of  A.  v.-ith  B.  an  infant,  it  was  agreed,  that  700/. 

Chm.t^z.  advanced  by  B.  and  700 /.   advanced  by   her   uncle, 

flioukl  belaid  out  in  lands,  ^v'hich  fhould  be  fettled  up- 
on herforlite,  with  remainder  to  truftees,  upon  trulls 
therein  mentioned  ;  with  a  provifo  in  the  deed,  by 
which  A.  covenanted,  that  all  fums  of  money,  ^c. 
which  fhould  come  to  B.  or  to  him,  in  her  right,  from 
the  mother,or  olhertvi/^.^houldhe  applied  to  or  veiled 
in  truflees  to  the  fam.e  ufes  as  the  1400  /.  A  chofe  in 
aflion  belonging  to  the  wife,  was  reduced  into  pofTef- 
iionby  A.  and  a  moiety  of  the  rcfiduary  eflate  of  the 
xnotherofB.  devolved  upon  A.  And  Lord  Thurlow 
held,  tha^he  hufband  having  covenanted  forhimfelt 
that  what  Would  come  to  him  fhould  be  bound  by  the 
articles  (which  he  might  do)  the  chofe  in  aftion  muft 
be  fo  applied,  and  alfo  the  moiety  of  the  refiduary  ef- 
tate  of  the  mother. 

And  a  wife  is  alfo  entitled  to  the  interpofitionof  the 
court  of  Chancery,  to  enforce  an  agreement  made  on 
[  *  5^-  J    her  marriage  with  an  *  infant,  if  her  portion  be   an 
adequate  confideration  for  the  fettlement  flipulated. 

Strickland  V.  -pi      ^^-i-iere  the  defendant  was  feized  for  lives  of  a 

Cokcr,2  Chan,  ,       _      .  _    ,,  .     ^ 

Ca.  zii,  church  leafe,  in  truft  for  an  infant  to  wnora  lie   was 

guardian  ;  and  on  a  treaty  of  marriage  between  the  in- 
fant and  the  plaintiff,  who  had  loco  /.  portion,  an  in- 
denture was  made,  with  the  confent  of  the  guardian, 
whereby  the  infant  covenanted  that  the  leafe  fhouldbe 
furrendered,  and  a  new  leafe  taken,  in  which  the  life 
of  the  intended  wife  fhould  be  put  in  for  her  jointure. 
The  guardian  was  made  party  to  the  deed  only  to  fhew 
his  confent  ;  the  marriage  was  had;  the  portion  paid; 
the  leafe  was  furrendered,  and  the  wife's  life  put  in  ; 
the  hufhand  died.  Then  the  widow  fued  the  guardian 
to  afTign  the  leafe  to  her  for  her^life.  And  it  was 
decreed  that  he  fhould  fo  afTign  ;  pnd  the  decree  was 
affirmed  on  a  rehearing.  V 

Ho'iingfhe&dv.         So  where  a  man  devifed  his  eflate  to  A.  for  life, 
>!oii!ng(head,      ^,'jj^  fevcral  remainders  over,  with  power  to  the  perfon 

1  biranee  604,      .  m  rr  ■>■      ■  r      1  -t         r 

in  poilefiion  to  limit  any  part  or  the  premiies  for  a 
jointure,  not  exceeding  one  moiety  ;  the  firfl  devifee 
lor  life,  whilfl  an  infant,  married,  ^d,  with  his  mo- 

tlier. 
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ihcY,  *  entered  into  articles  to  fettle  lands  of  iQol.f'er  [  *53-  1 
annumon  the  wife  for  her  jointure.  But  in  the  articles 
no  notice  was  taken  oi  the  power.  Before  anyjointure 
made  purfuant  to  the  po^ver,  the  tenant  for  life  died. 
And  on  a  bill  againft  the  remainder-man  to  have  the 
jointure  made  good,  it  was  fo  decreed. 

A  woman,  being  an  infant,   may  alfo,  by  an  agree-    Dmryv.Drury. 
ment  entered  mto  on  her  marriage,  wave  her  right  or     ^^ 
dowerand  thirds  incident  by  law  to  the  aft  of  marriage. 
This  feemsa  neceffary  confequenceoithe  principle 
eftablifhedby  the  houfe  of  Lords  in  the  cafe  oi  Drury 
and  Drury,  m  which  it  was  decided,  that  a  woman 
being  an  infant,might,under  the  ftatute  27  Henry  8th, 
by  contraft  to  accept  a  jointure, preclude  herfcll  from 
her  right  to  claim  dower,  or  thirds,  in  her  hulband's 
real  or  perfonal  eftate.     Upon  which  decifion,  courts 
of  equity,  toilowingup  the  principle,  have  founded  a 
variety  of  cafes, wherein, by  provifion  of  the  hufband, 
a  wife  may  be  barred  of  dower,  where  the  common 
law  would  not  bar  her  :  as  on  an  eftablifhment   in  the 
nature  of  a  jointure  fettled  out  of  *  perfonal  eftate,  if    [  *  54.  J 
fo  framed  as  to  impoit  a  jointure,  wbether  expre'fedor 
no.     This  the  court  does  by  way  of  enforcing  the 
agreement  of  the  parties,  and  to  prevent  double  fatis- 
faftion.     Thus  a  bond  given  before  marriage  for  the    vizard  v. 
wife's  livelihood  and  maintenance,  was  held  a  fatis-    L'-ng^*'*^. 
faftion  for  dower,  though  the  word  Jointure  was  not    *    "'  *^* 
ufed. 

But,  if  an  agreement  with  an  infant  be  withoutfem- 
blance  of  benefit  to  him,  it  will  in  all  cafes  be  void. 

Therefore  a  bond  with  a  penalty,  although  given    *  ^o^'*  ^''''« 
for  neceffaries  received,  will   not  bind  him;    for   it    I^Q'Godb'iio 
never  can  be  for  his  advantage  to  enter  into  a  penalty.    Ca.  316. 
That  this  is  the  principle  upon  which  fuch  a  bond  is 
void,  is  clear  from  the  circumftance,  that,  if  an  infant 
and  a  furety  enter  into  a  penal  bond  for  neceffaries  for 
the  latter,  the  bond  will  bind  the  furety,  although  it 
will  not  bind  the  infant.     So  that  it  i«  not  the  nature 
of  the  bond,  but  the  incapacity  of  the  infant,  that 
makes  it  void.         "■ 

And  where  agreements  have  been  held  to  be  inthem- 

felves 


OF  THE  ASSENT  TO  CONTRACTS 

t  *  55-  J  felves  void  againft  infants ;  they  *  have,  neverthelefs, 
been  confidered  as  made  binding  by  their  fubfequent 
aflent  when  of  full  age. 

And  it  is  not  necclfary  that  the  affent.in  fuch  cafes, 
fhouid  be  exprefs,  it  feems  fuffici^nt  that  atts  be  done, 
from  whence  an  ailent  inufl  neceffarily  be  inferred. 
TiAt  Franklin        Thus  an  agreement,  void  in  itfelf  as  againih  an  in- 
J  Verr?!'?3lJ'     ^^"f.  /^^as  nevcrthelefs  held  binduig;  the  infant  having 
Vide  iuiia.  *      received  interell  under  it,  ^fter  he  came  of  full  age, 
Which  refolution  is  founded  on  this  reafon,  that  tiie 
law  will  never  intend  a  wrong  in  an  afct   that  can,  by 
any  conftrucuon,  be  made  lawtul. 
s  Vera.  225,  So  if  an  intant  make  an  exchange  oflands,andcon- 

s8?''""'*vtd'e*    tinue  in  j)olfclIion  after  lie  corac  of  age,  he  ihall  be 
Dqrnford  v/      boundby  it. 

Lane,  fupfa.  Lord  Hardwickt  was  of  opinion,   that  the  equity 

s  Vez.  526.  \vould  be  the  fame,  fuppofe  a  woman,  being  an  infant, 
and  entitled  to  a  linail  real  eflate  of  inheritance,  were 
to  marry  ;  and  the  hulband,  in  confideration  of  that 
real  eftate,  and  that  he  fhouid  have  and  enjoy  the  in- 
C  *  5<5.  ]  heritancc  for  his  Qwn  benefit,  fettled  a  *  provifion  by 
way  of  jointure  on  her,  whether  of  land  or  perfonal 
eftate  is  immaterial,  and  then  he  died  ;  and  flie,  after 
his  death,  took,  to  that  provifion  fo  made  tor  her,  and 
enjoyed  it,  and  afterwards  died  :  for,  putting  that  cafe 
in  argument,  he  fays,  the  court  of  Chancery  would 
not,  in  fuch  cafe,  fi^ffer  her  heir  at  ]aw  to  infifl  on 
the  inheritance  of  that  real  eftate  by  defcent  from  herj 
but  would  hold  her  heir  at  law  bound  by  her  fubfe- 
quent  agreement,  Ibe  having  thereby  bound herfelf  by 
her  own  a6ts,  and  departed  from  her  interefl  in  that 
real  eftate.  And  the  court  would  decree  her  heir  at 
law  to  be  a  truflee  for  the  heir  at  law  of  her  hulband. 
,    g  And  fuch  implied  aflfent  njay  be  either  permanent 

or  temporary.  Therefore  it  a  woman  marry,  and  a 
jointure  is  made  after  marriage,  and  thehufbanddie 
leaving  her  an  infant ;  if  fhe,  without  doing  any  aft 
to  determine  her  ele6tion,  marry  a  fecond  hufband 
<Juringher  infancy, and  he  enter  on  the  jointure  eflate^ 
that  entry  will  bind  the  hufband  and  wife  duri.ng  the 
poverture. 

Afid  in  fome  cafes  amereacquiefcencCj  after  the  in- 
fant'". 
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fant's  attaining  his  age,  furnifhes  *  a  fufficient  rcafon  [  *  57-  ] 
for  a  com  t  of  equity  to  hold  an  intantto  his  agreement; 
tor  it  a  man  does  not  exprefs  his  dehretoberehcved, 
whenhehas  convenient  means.it  is  to  be  preiumedthat 
he  is  w'illingto  abideby  iiis  original  agreement;  Spe- 
cially if  thole  with  whom  tlie  contract,  is  made,  be 
prejudiced  thereby. 

Thus  whore  a  bill  was  filed  for  the  execution  of  the    t^'^'l  v.Sil.fbu. 
iruits  of  a  will,  and  to  compel  a  fale,  in  order  to  railc    ,  i.^    (-.^ 
portions  and.naintenances  foryoungerchildren  ;and    Abr.  282,  4, 
the  heir,  bcuig  a  minor,  in  his  anlwer  delired  the  truft 
eftatc  might  not  be  fold,  and  oilered  to  iubject  olhcr 
lands,  not  within  tlic  trull,  for  the  bettor  railing  of 
the  portions,    fo  that  then  a  fale  would  not  be  necei- 
fary  :thecourt  of  Chancery  heldthe  heir  to  las  oFier; 
becaufe,  by  that  means,  he  had  delayed  a  laie.     And 
the  court   laid,  that  if  he  would  have  departed  from 
what  he  had  offered,  he  ought  immediately,  when  he 
came  of  age,   to  have  applied  to  the   court,  to   have 
retratted  hjs  offer,  and  amended  his  anfwcr,  which  he 
had  negle^ied  to  do. 

And  where,  on  fubmifhon,  an  award  was  made  be-    Bifiiop  of  Bath 
tween  tke  hiihov oi  Bat/i  and  IVells on  the*  one  part,    \    *  b^-  \ 
and  an   iniant  and  his  guaraian  on  the   other  part,    Hvi.flev,  died 
ihat,  during  the  bilhop's  liie  and  the  infants  minor-    3  A:k.  614. 
ity,  they  fhould  both  be  at  liberty  promifcuoully  to 
dig  lead  ore,<^f .  and  that  the  profits  ihould  be  divided  , 

equally  between  them  ;  Lord  Nottingham,  on  a  bill 
brought  to  confirm  the  award,  being  of  opinion  tliat 
the  infant  was  bound  by  it,indemuiified  the  trullees 
for  what  they  had  done,  and  decreed,  according  to  the 
prayer  of  the  bill,thattiie  award  fliouid  be  eftabhlhcd. 

But  there  muff  be  fome  equitable  ground  for  the  in-    1  Roll.   Abr. 
terpofition  of  the  court  of  Chancery,   or  it  will  leave    3'^- 5-  »  Eq. 

r      ^  1      •      <•  1  r-T-,  ,■  -,-  Ca  Abr. 802. J, 

inch  agreements  to  their  fate  at  law.  1  heretore  it  an 
infant  fell  land  tor  money, and  thenreinveft  the  money 
raifedbythe  fale  inthe  purchale  of  other  land;  this  iale 
will  not  be  aided  in  Chancery,  becaufe  the  perlbn  of 
the  infant  is  difabUd  by  4  maxim  in  law. 

And  there  are  cafes  in  which  an  infant  fhall  be  bound 
by  his  aOent,  even  at  law.  Thus  if  he  take  an  eflate 
upon  condition,  he  will,  if  he  retain  the  eflate,  be 
bound  by  the  condition,  nor  can  a  court  of  equity 
relieve  bim;  for  it  cannot  change  the  natureoiinfant's 

eflates. 
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r  *  59'  ]      *  eftates,  nor  make  that  abfolute  ■which  is  dcfea. 
fiblc. 
Pigottv.RuCfel,        So  if  le/Teefor  life,  and  he  in  the  reverfion,  join  in 
ro.    iz.  124.    ^  g^^  ^^  ^  flranger,  and  the  reverfioner  reverfes  the 
fine  for  nonapie,  yet  he  fhall  not   enter  for  the   for- 
-  feiture  ;   becaufe  he  joined  in  the  fine  and  confertted 
to  it. 
1Chan.Ca.956,       Again,  if  an  inlant  executor  afTent  at  feventeen  to  a 
280%  'cio.  ^'    '^o2<^y»  ^^ch  affent  fhall  be  good,  if  there  are  IVifficient 
hiiz.  7*19.  aflets  befides  to  pay  debts,  otherwife  not. 

A  feme  covert  is  alfo,  during  the  marriage,   inca- 

SalkT'387'^'     '    P^^Je  of  binding  herfelf  or  her  h'lfband  by  her  affent 

Hanis  V.  Lee,    to  any  agreement,  2fi  pais  Ihe  being,  in  confideration 

1  P.  Will. ,483.    oi  lav/,  under  the  coercion  and  dominion  of  her  huf. 

band,  and,  confequently,  having  no  moral  capacity 

to  aflent  to  a  contratt  eitlrer  refpefting  his  property  or 

her  own. 

A  ierac  covert,  therefore,  cannot,  at  common  law, 
borrow  money,  nor  contraft  a  debt  to  bind  her  huf- 
band  by  borrowing  money,  even  though  fuch  money 
be  afterwards  applied  to  buy  necefTaries,  for  which 
I"  *  60,  ]  |he  may  *bind  him  ;  becaufe  ftill  it  was  in  her  power 
to  have  wafted  that  money.  But  if  money  be  applied 
to  the  ufe  of  the  wife  tor  her  cure  from  any  dilfemper, 
or  for  neceiTanes,  the  perfon  who  lent  her  the  money 
will,  in  equity,  fland  in  the  place  of  the  perfons  who 
found  and  provided  fuch  neceffaries  for  the  wite ;  and 
as  fuch  perfons  would  be  creditors  of  the  bufband, 
fo  Ihall  the  lender  fland  in  their  place,  and  be  a  cred- 
itor alfo. 

But  there  are  many  exceptions  out  of  this  rule  of 
the  common  law;  far  a  wife  may  have  feparate  prop- 
erty, as  to  any  contraft  refpefting  which  fhe  has  in 
equity  the  fam.e  capacity  of  aflenting  as  if  fhe  were 
fole;  therefore  where  a  wife,  authorifed  by  feitlcment 
to  difpofe  of  her  feparate  property,  fells  a  part  of  it,  a 
courtol  equity  will  bind  her  as  a  perfon  equally  com- 
petent with  a  feme  fole. 

And,  in  fuch  cafes,  it  is  not  neccffary  that  her  truf- 
tees  be  parties  to  the  conveyance  or  confulted,  unlefs 
their  confent  is  m*ade  effential  by  the  fettlement  ;  for 
the  mere  appointment  of  truftees  is  not  fufficient 
ground  from  whence  to  infer,  that  fuch  was  the  in- 
tentiori  of  the  inllrument  creating  ths  trufl  for  her, 

fince 
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fincc  *  there  raull  be  tniflccs,  or  o:hc#wife  Hie  could      [  •*  6<.  ] 
have  no  feparate  property. 

Thus  where,  on  the  marriage  of  A.  and  B.  an  eftate  /vL!  '517?"' 
was  fettled  in  trultees  to  receive  the  rents  and  profits 
lor  her  folc  and  feparate  ufe,  and  as  {he  IhouH  direM 
or  appoint  whether  folc  or  covert.  The  wife,  by 
deed  of  appointment,  fold  part  to  C.  The  hulb?.ud 
covenanted  againft  incumbrances.  The  truftees  were 
not  confulted.  And,  on  u  bill  filed  in  Chancery  to 
have  the  effe6l  of  this  bargain.  Lord  llard.uicke  de- 
creed in  favor  ot  the  purchafer,  faying,  that  it  was 
impoffible  not  to  decree  to  the  purchafer, of  thisequity 
and  tiuft  the  benefit  thereof  as  aj^dinft  the  wife, To  far 
as  purchaled  irom  her,  and  as  againft  the  hufband,  fo 
far  as  he  had  bound  himfelf  by  his  own  contratt  :  for 
the  rule  of  the  court  was,  that  when  any  thin;;  was 
fettled  to  the  wife's  feparate  ufe,  fhe  was  confidered 
as  a  feme  fole,  and  might  appoint  in  what  manner  flie 
pleafcd,  and,  uzilcfs  the  joining  of  her  truitees  was 
made  eifential,  there  was  no  occa;ion  for  it. 

But  it  is  always  more  prudent  for  the  purchafcrs  of 
fuch  intereils  to  talk  with  the  truftees  ;  as  their  appro- 
bation will  induce  courts*  of  equity  to  view  fuch  tran-      L      02.  J 
fa6lions,  which  are  -enerally  contrary  to  the  intentot 
the  provifion,  with  a  more  favorable  eye. 

And  an  acquiefcence  by  a  feme  covert  in  a  court  of 

equity,  to  any  difpofition  of  her  feparate  eftate,  will  ' 

operate  as  a  virtual  appointment. 

T-i  1  r  ,    I       ■  •  Allen  v,  Pan« 

1  hus  where  a  feme  covert,  having  pov/erto  receive    ^,oxi.h.    1  xtz, 

the  profits  of  an  ellate  to  her  feparate  ufe. and  appoint    »6}. 

them  as  flie  pleafed,  brought  a  bill  jointly   with  hcf 

hufband  tor  an  account,  and  fubmitted  that  the  profits 

fhould  be  applied  to  the  pay  raent  of  her  hufband's  debts, 

for  Vvdiich  a  decree  paffed  ;  ilie  was  held  to  be  bound 

by  this  acquiefcence,  and  the  bill,  to  which   file  was 

made  a  party  uithout  fo//w/"(?/;,was  confidered  in  equity 

as  an  execution  ot  her  power,  in  like  manner  as  an 

a6tual  appointment  wauld  have  been. 

And  any  engagement  made  by  a  feme  covert,  rel- 

pefting  the  difpofition  ot  her  feparate  property  in  this 

or  that  way,  may  be  intorced  in   equity   againft  her, 

although  her  hufband  be  out  of  the  reach  of  the  pro- 

ccfs  of  the  court. 

Thut 
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[  *  60;.  "j         *  Thus  where  a  woman,  previous  to  her  marriage, 

p"""  ^V ^' '^^J.      Ji3d  her  own  fortune  fettled  upon  her  ;  and,  her  huf- 

Giii  Rep.  tq!     band  being  very  much  in  debt,  and  arrclle<l,  and  the 

83.  creditors  going  on  to  take  out  execution,  and  feize  hi< 

goods,  file,  to  prevent  it,  gave  a  note,   that   if  they 

would  difeharge  the  action,  (which  was  for  2000  A) 

flie  would  pay  the  debt  out  of  her  ownfeparatecflate, 

and  the  a^ion  was  accordingly  difcharged.     A  bill, 

broiigiit  againft  her  and  her  hufband  on  her  refufing 

to  make  good  this  agreement,  was  retained  by   Lord 

Keeper //a?'CC'?/r/,afteradvir]ng  with  Sir ''ohn  T/evor^ 

mafterof  the  Ralls, and  an  attachmentagainfther  in  the 

abfence  of  her  hufband,  was  held  to  be  regular. 

So  the  general  engagement  of  a  wife  will, in  equity, 
operate  upon  her  feparate  perfoifal  property,  and  ap- 
ply to  the  rents  and  profits  of  her  real  cflate  ;  and  her 
truflees  will  be  obliged  to  apply  both,  when  they  a- 
rife,  to  the  fatisfaftion  oi  fuch  general  engagement. 
Peacock,  v.  Thus -Lord  Hardzuicke  faid,  in  the  cafe  of  Peacock 

^93!''*  *^"*     and  A/o»/',that,  if  a  wife. having  an  eftate  to  her  fe- 
parate ufe, borrowed  money  which  fhe  gavea  bondto 
pay,  this  would  give  a  foundation  to  demand  the  mo- 
r  *  64.  1       '^cy  *againflher  out  of  her  feparate  eftate,  fh?  being 
confidered  as  a  feme  fole  as  to  that. 
Norton  v.Tur-        So,in  the  cafe  of  Norton  and  Turzii/l, where  a  feme 
v)il,2  p.  Will,    covert,  before  her  marriage,  with  the  confent  of  her 
*^*  then  intended  hufband,  conveyed  an  eftate  to  her  fe- 

parate ufe,and  alter  hermarriage  borrowed  25/.  upon 
her  bond  and  died.  Though  it  was  admitted  that  the 
bond  given  by  the  feme  covert  was  abfolutely  void, 
and  in  that  refpeft  ditTered  horn  a  bond  given  by  an  in- 
fant, which  was  only  voidable,  yet  it  was  held  to  be 
payable  out  of  the  feparate  eftate  of  the  wife,  which 
was  a  trnft  eftate  for  payment  of  debts. 
Stanfar;^  v  ^'°'    ^^  ^^'^^  ^^^^  r,i  Siaf/forJ  and  Marjlial,  the  rents 

M<.r[ha!,a  Atk.     and  profits  of  the  feparate  eftate  of  two  femes  covert 
f>^»  were  ordered  to  be  paid  by  their  truftees  to  creditors 

by  bonds,  in  whic-h  they  had  joined  with  their  huf- 
bands. 

And  an  a'greement.  made  by  a  feme  covert  with  her 
huftiaad  refpefting  this  propsaty,  will  be  binding,  and 
will  operate  in  the  nature  of  an  appointment. 

Thus 
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Thus  where  E.  devifed  hereditaments  in  *  feveral      [  *  65.  3 
Counties  to  truftees  during  the  life  of  M.  his  daughter,     Freeman  et  al. 
wife  of  wSir  C.  M.  in  trufl,  to  pay  the  rents  and  pro-     JJ-  ^'r,  Cicvf 
fits  during  her  life,  to  fuck  perfons  aspie  ffioul dap  point,     Ca.  AbV.  a6.Fi; 
for  her  feparate  ufe;  and  with  tvhich  her  hufbandjlioiild    :^9-  8""^.  20^ 
not  intermeddle,  nor  fhoiild  the  fame  be  liable  to  his    ^a^'^^Tfi'*^^"' 
debts  :  and  aifo  directed  that  his  executrix   fhould,        *    ' 
within  fix  months  after  his  deceafe,  out  of  his  perfonal 
eflate,  pay  to  his  faid  truftees,  or  the  furvivorof  them, 
6,000/.  upon  truft  to  place  the  fame  out  atintercft  with 
his  daughter's  approbation,  for  fuch  purpofes  as  (he 
alone,  by  any  writing  executed  in  the  prefence  of  two 
or  more  witnefTes,  or  any  writing   purporting  to  be 
her  will,  notwithftanding  her  coverture,  (hould  dire6>i 
fo  as  the  famefhouldbe  for  her  ovvn  feparate  ufe,  and 
not  to  be  liable  to  hef  hufband's  debts  or  difpofal,  anf! 
devifed  other  eftates  to  the  fame  ufes,  and  died.  And 
then,  by  articles  between  Sir  C.  M.and  M.  his  wife, 
ftie,  inconfiderationof  his  confent  to  her  defire  of  liv- 
ing feparate,  agreed  that  he  ihould  have  paid  to  him 
out  of  her  feparate  efFe6t$  jooo/.  within  three  calen- 
dar months  then  next  following,  with  20c/.  per  annum^ 
parliamentary  taxes  dedufted,  for  his   life,  payable 
quarterly.     And   it  was   thereby   flipailated,  that  the 
agreement  fhould  be  made  *  an  order  of  court,  and      [  *  66.  J 
that  the  traftees  (hould  confent  thereto,  and  that,  uni- 
til  fuch  confent  and  order  could  be  had,  the  agent  for  , 

M.  and  her  truftee  (hould  give  fecurity  by  a  bond  of 
1000/.  penalty,  conditioned,  that  either  M,  ihouid 
perform  the  articles  on  her  part,  and  that  fuch  order 
ot  court  and  confent  fhould  be  had,  or  that  M.  fliould  * 

be  delivered  up  again  into  the  poffeffion  of  her  hufband. 
And  Sir  C.  M.  covenante*d  that,  on  being  paid  the 
1000/.  and  fuch   confent  iand  order  being  obtained,  * 

M.  fhould^live  feparate  from  him  without  moieftation; 
and  that  he  would  give  fecurity  for  his  performance  of 
the  articles.  By  an  indorfement  on  thefe  articles,  made 
fub  feq  uent,  the  fame  were  affirmed,  and  a  propofal  made 
for  exchanging  the  xooo/.  for  an  additional  annuity  of 
100/. per  annum  to  the  hufhand  for  life.  On  a  fuit  brought 
after  the  death  of  M.for  a  performance  of  thefe  articles, 
it  was  decreed, that  the  articles  were  well  executed  by  Mo 
purfuanttothe  powervefted  inherby  the  will  of  E.  her 
father,  and  that  the  fame  fhould  be  performed  and  car- 
ried into  exeeution,as  tar  as  they  remained  unperformed 
by  her  and  her  truftees;  which  decree  was  afterwards  af- 
firmed-, with  cofts,  onan  appeal  to  th^houfe  of  Lords; 
G  AtA 
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[  ^O/i'j  *  And  a  covenant  in   aniclos  entered  into  before 

marriage,  that  a  ^v\te  iliail  have  the  dilpofition  of  Inch 
real  anil  perfonal  propeity  as  Ihe  fhali  acquire  during 
the  coverture,  is  fuch  an  agreement  as  a  court  of  equity 
will  fupport,  and   render  valid  as  to  any   equitable 
eftate  that  Ihall  accrue  to  the  wile  during  the  cover- 
ture.    And  any  difpofition  thereof  made  by  her,  al- 
thoutrh  it  be  without  a  fine,  will  be  effe6lual  to  bar 
her  heirs. 
'.Viigbtv.  Lord      Thus  where  an  indentare  was  executed  previous  to 
Cadogan  c-rai.    t]ie  n)arriage  of  A.  with  B.  reciting  that  B.  was  then 
Ca^TT"^"'*    entitled  to  a  copyhold  eltate  of  inheritance  and  a  rent- 
charge  therein  mentioned,  and  that  ihe  had  great  ex- 
peflations  of  a  conliderable  acceflionof  fortune  frorai 
feveral  relations ;  and  that  A.  not  being  in  the  aftual 
poirelfion  of  any  eflate  out  of  which  any  provifion 
might  be  be  made  for  her,  it  had  been  agreed  between 
them,  that  the  faid  copyhold  lands  and  the  laid  rent- 
charge,  fhould  continue  to  be  to  the  fole  andfeparate 
ufe  of  B.  notwithftanding  her  intended  coverture,  and 
free  from  the  controul  or  intermeddling  ot  her  intend-t 
ed  hufband,  and  not  to  be  fubjecf  to  his  debts  ;  and  that 
all  fuch  eflates  either  real  or  perfonal,  or  of  any  kind 
£  *  ^8.  3      whatfoever,  *  which  fhould  or  might  defcend  upon  or 
come  to  her  during  her  coverture,  or  to  her  hufband 
in  her  right  by  defcent,  or  by  virtue  of  any  remainder 
or  reverfion,  or  of  any  devife,  gift,  or  bequeft,  or  by 
virtue  of  the  ilatutc  of  difiributions,  or  by  any  other 
meai>s  whatfoever,  fliouldlikewife  be  and  enure  to  the 
faid  B.  for  her  fole  and  feparate  ufe,  free  from  the  con- 
troul of  the  faid  A.  and  no  ways  fubje6t  to  his  debts, 
and  to  be  applied  anddifpofedof,  from  time  to  time, 
as  (he  fhould,  by  any  deed  or  deeds,  executed  in  her 
life-time,  or  by  her  lafl  will  and  teftamentduly  made 
and  publifhed  in  the  prefence  of  three  or  more  credi- 
ble witneffes,  direft  or  appoint,  notwithllanding  her 
coverture ;  it  was  therefore  witnelled  that,  in  confider- 
ation  ol  the  faid  marriage,  and  for  better  eftablilhin^ 
and  confirming  the  faid  agreement,  the  faid  A.  cove- 
nanted with  C.  and  D.  that  he  would,  as  foon  as  con- 
veniently might  be,  at  the  requeft  of  the  faid  C.  D. 
and  B.  execute  and  perfc6l  all  fuch  deeds,  afts,  mat- 
ters, and  things,  conveyances  and  airtirances,as  fhould 
be  devifed  or  advifed  by  her  counfel,  for  better  and 
more  effeftually  fecuringthe  faid  copyhold  cAate  and 
rent-charge  for  her  fole  and  feparate  ufe,  notwithftand- 
iiig  her  coverture  ;  and  from  time  to  time,  as  otten 

as 
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*"as  any  eilate  real  or  pcrfonal  fhould  defcend  upon  [  *  &g,  j 
or  come  to  the  faid  B.  or  the  laid  A.  in  her  right, by 
dcfcent,  devife,  hequeft,  or  gift,  or  by  virtue  ot  any 
reverfion  or  remainder  then  limited,  or  afterwards  to 
be  limited,  or  by  virtue  of  the  llatute  of  dilhil/Utions, 
or  by  any  other  means  v/hatfoever,  wouldexecuteand 
perfeft  fuch  deeds,  atls,  conveyances,  and  afliirances 
in  manner  aforefaid,  lor  veiling  the  lame  in  fuch  per- 
fon  or  perfons  as  Ihe  lliould  appoint  in  trult  for  her 
fole  and  feparate  ufe,  and  to  be  fubjett  to  fuch  difpo- 
fition  as  the  faid  B.  Ihould  from  time  to  time,  and  all 
times  thereafter  make  thereof,  by  any  deed  or  deeds, 
Writing  or  writings,  under  her  hand  and  feal,  or  by 
her  laft  will  and  teftament,  duly  made  and  publilhed 
in  the  prefence  ol  three  or  moi\;  credible  witnelles  ; 
£nd  that  until  the  faid  B,  fhould  convey  and  alfign 
the  premifes  in  mannner  above  mentioned,  it  fliould 
be  lawful  for  the  laid  C.  and  D.  and  the  furvivorof 
them,  or  his  executors,  adminiftrators,  and  alTigns,  to 
receive  the  rents  and  profits  of  the  faid  copyhold 
lands,  and  the  faid  yearly  rent-charge,  and-  alio  the 
rents  and  profits  of  all  fuch  lands  as  might  or  fhould 
defcend  upon  or,come  to  the  faid  B.as  above  mention- 
ed, during  the  intended  coverture  ;  and  alfo  all  *  fuch  f  *  70 
perfonal  eftate  as  aforefaid,  and  pay  the  fame  to  her, 
eras  fhe  fhould  appoint,  for  her  feparate  ufe,  and  fub- 
jeft  to  the  like  difpofition  of  the  faid  B.  notwithltand- 
ing  her  coverture. 

At  the  time  of  exectitingthis  deed,  B.  was  entitled    Ibid, 
to  the  reverfion   in  fee  of  feveral  eltates  vefted  in 
truftees,  fubjeft  to  an  eftate  for  lile  of  W.  S.  and  a 
limitation  to  his  firftand  other  fons  in  tail. 

B.  being  thus  entitled,  duly  executed  in  the  pref- 
ence ot  three  witneffes  her  laft  will  and  teftament,  or  Ibifl, 
deed  of  appointment,  in  the  nature  of  her  laft  will  and 
teftament;  and,  thereby,  alter  reciting  her  marriage- 
articles,  fhe,  by  virtue  of  the  power  thereby  referved 
to  her,  and  of  all  other  powers  enabling  her  in  that  be- 
half, did  limit,  appoint,  give,  and  devife  all  her  eftate, 
&c.  as  therein  mentioned.  And  the  queftion  was, 
whether  the  articles  executed  on  B's  marriage,  and  her 
fubfequent  appointment,  was  a  good  and  valid  appoint- 
me«tot  her  eflate,  as  againfther  heir  at  law. 

It  was  contended,  on  behalf  oC  the  heir  at  law,  that    ii,;a. 
the  proper  and  only  methods  of  enabling  a  /e?He  covert 

to 
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r  *7J.  3  to  difpofeot  her  1^  inheritance  by  deed  or  will,  or  writ- 
ing in  nature  of  a  will,  operating  as  an  appointment, 
were,  either  by  a  conveyance  to  ufes  or  trufts  before 
the  marriage  referving  fuch  power,  or  elfe  by  fine, 
in  which  ihe  and  her  hufbandjoined  after  the  marriage, 
with  a  deed  to  lead  the  ufes  of  it,  referving  fuch  power, 
to  her  over  the  inheritance  veiled  in  the  conufees. 
But  that,  unlefs  one  of  thefe  methods  was  taken,  her 
will  of  real  eftate  would  be  void  as  an  inilrument  or 
conveyance,  and  could  not  bind  her  heirs.  That,  in 
the  prefent  cafe,  the  power  relted  only  upon  articles 
between  huiband  and  wife,  without  any  eftate  vefte4 
in  truftces  out  of  which  an  appointment,  by  virtue  of 
the  power,  was  to  enure.  That  B.  might  have  ap- 
pointed her  eftate  as  aggiinft  the  huftjand  and  his  heirs, 
to  whomfoever  ihe  thought  fit,  the  articles  being  made 
for  valuable  confideration,  as  againft  the  hulband  and 
thofe  claiming  under  hmi  ;  but  that,  as  between  her 
own  heir  at  law-  and  the  devifees,  it  was  a  queftion 
merely  between  volunteers,  and  consequently  they 
could  claiin  no  aid  in  equity  to  fupply  a  detect  in  the 
capacity  of  thete^atrix,  as  a  married  woman,  to  make 
her  will,  v/hen  fuch  will  muft  take  effetl  as  an  ap- 
pointment in  execution  of   the  power,  or  not  at  all  ; 

F  #72.  1  and  the  ^  power,  in  this  cafe,  remained  only  in  cove- 
nant between  her  an,d  her  hufband,  without  depending 
yponany  eftate  vefted  in  other  perfons,  out  of  which 
it  could  take  efFeft.  On  the  other  fide  it  was  contend- 
ed, that  the  legal  eftate  in  the  hereditaments  devifed 
was  then  outftanding  in  truftees,  and  therefore  no  for- 
mal conveyance  of  it  was  by  any  means  neceffary,  as 
fuch  conveyance  could  not  affeft  the  legal  eftate,  or 
have  any  legal  op?ra,tion;  it  could  arnount  only  to  a 
^ireftion  to  the  truftees  to  become  truftees  thereof  for 
fuch  perfons,  intents,  and  purpofes,  as  fhe  ftiould  by 
deed  or  will  appoint.  And  as  B.'s  intereft  was  only 
equitable,  the  general  agreement  and  intention  of  the 
parties,clearly  and  indubitably  exprefled  in  the  articles, 
were  equally  as  ftrong  and  binding  as  an  equitable 
conveyance  ;  apd  did,  in  effeft,  amount  to  a  direftion 
to  the  truftees  and  their  heirs,  to  ftand  feifed  of  the  re- 
verfion  in  truft,  and  for  the  benefit  of  fuch  perfon  an^ 
perfons  as  fhe  fhould  appoint,  and  in  the  mean  time  tor 
her  feparate  ufe,  exclufive  of  her  intended  hufband  ; 

'  and  efpecially  as  he,  by  the  articles,  covenanted  to  dp 

all  neceffary  afts,  to  enable  his  wife  to  make  any  fuch 

^ifppfition  or  appointment  of  her  re  verfion  as  Ihe  fhould 

"  *  '  ■  thiiii^ 
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think  fit,  either  i)y  deed  *  or  will ;  by  which  covenant  l_  *  73.  ] 
he  was  bound,  in  equity,  to  do  all  necelFary  afts  for' 
authenticating  and  eitabiifhing  of  any  de^d  or  will 
which  jfhe  Ihould  make  concerning  the  fame.  And  up- 
on thefe  grounds  Lord  Non/n  ngioi:  decreed  in  favor  of 
the  dcvifees  and  fupport  of  the  appointment.  Which 
decree  was  afErnied  on  an  appeal  to  the  houfc  of  Lords. 

And  the  law  is  now  held  to  be  the  fame,  in  rcfpetl    Rippon  v. 
to  ieparate  property  fo  circumftanced,  in  which  a  feme    i -awdin,  ia 
covert  has  a  legal  eflate  ;  this  was  fo  determined  in  the    ^^*"' 
cafe  of  Rippon  and  Haiadin.      There  a  woman  was 
entitled  to  a  legal  eflate  in  lands,  and   her  hafl)and, 
previous  to  his  niarri:ige  with  her,  gave  bond  to  trul- 
jtees,  conditioned  that  Ihe  fliould  have  poAver,  by  will 
to  difpofe  of  her  ellate.  She  accordingly  did  fo.  Am^ 
.Lord  Camden  decreed  the  heir  to  be  a  truftee  for  the 
devifee,  obfervir>g  that  this  cafe  was  not  to  be  diftirr 
^uiflied  from  the  cafe  of  ll'i-ight  and  Cadogan.    Sed 
.quaere. 

And  ^Jeme  covert  may,  by  a£f s  done  after  the  cov- 
erture is  determined,  render  an  agreement  refpecting 
Iierfelf,  made  whilft  Ihe  was  under  coverture,  binding 
upon  her  property  *by  relation;  becaufe  acts  done af-      [  *  74.  3 
,ter  the  becoming  a  widow  will  bind. 

Thus  where  a  provifion  was  made  by  Sir   Edward    ^'^  Edward 

'Mojdeyiox  his  lady  in  lieu  ot  her  jointure,  by  articles    !^f°f 'fv  "'""' 
"j      •        I.         ■  in-         r         ^       II      /■   I  Cited  2  Vernon 

during  her  coverture,  and  ihe,  after  the  death  of  her    225. 

hufband,  entered  only  on  iorty-iix  pounds/^isr  annum, 
part  thereof  ;  fhc  was  held  to  periormance  of  the 
whole  articles. 

So,  where  a  mortgage,  in  the  form  of  a  leafe,  had    Goodnglit.lefi 
been  granted  of  a  feme  covert's  eftate  by  the  hufband    ^^.^^l,^,^^"" 
and  wife,  and,  after  the  hufband's  death,  the  deed  be-:     Dougl.Rep^jj, 
jng  in  the  hands  of  the  mortgagee,  the  wife  had  di-    n^ffl  «?•  S.  C. 
refted  the  tenants, in   ppirelhon  to  attorn  to  the  mort-    Cowper^o*.  . 
gagee,  had  fettled  with  him  for  the  balance  of  the  rents,, 
iljling  him  mortgagee,  and  had  not  quellioned  his  pof- 
feflion  for  a  num.tjer  of  years  ;  the  court  of  King's 
Bench  were  unanimoufly  of  opinion,  that  the  convey- 
ance in  this  cafe,  though  in  the  form  of  a  leafe,  was 
in  fubftance  a  mortgage  ;  and  not  being  ^vithin  the 
reafon  for  which  leafes  by  a  feme  covert  were  held  to 
^e  only  voidable,  was  abfolutely  void  on  the  death  ot 
|he  hufband  ;  but  that  the  a6fs  done  by  the  widow, 

the 
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r  *  75'  ]  *hs  deed  being  in  *  the  pofTeflion  of  the  mortgagee, 
were  tantamount  to  a  re-delivery,  which,  withdut  i, 
re-execution,  was  equivalent  to  a  new  grant. 

And  there  are  feveral  cafes  in  which  a  feme  covert 
may,  even  at  law,  contraft,  and  thereby   entitle  her- 
felf  to  or  become  the  fubjeft  of  an   aftion,   without 
hcrhufband  being  joined,  and  as  a  feme  fole. 
in'"^!!  D  '^'■^  Thus  if  a  hufband  has  abjured  the  realm,  or  is  ban-  * 

jK0U.Kef1.40D       -n       1     1       •       1  1  •     ■/  A       1   1        >      • 

jenk.  Cent.  4.  uned,  hei$  thereby  cwiiifer  mortuus.  And  he  being 
iCoBi.Dig.i8.  difabled  to  fue  or  be  fuedin  right  of  his  wife,  fhe  is 
in  fuch  cafe,  confidered  as  a  feme  fole  ;  for  it  would 
be  unreafonable  that  /lie  fhould  be  remtdilefs  on  her 
part ;  and  equally  fo  on  thofe  who  had  any  demands 
on  her,  that,  not  being  able  to  have  any  redrefs  from 
the  hufband,  they  fliouJd  not  have  any  againft  her. 

And  a  wife,  being  confidered  in  fuch  cafes  as  a.wid- 
ow,  is  fuable  on  her  general  contrafts. 
Moor  851.  Thus  King  Edward  the  Third  brought  a  quarefm- 

*r^*^^'*l'^'  /"^^'^  againfl  the  Lady  oi  Maltr avers,  to  which  fhe 
foT  90Q  Co  pleaded  that  fhe  was  covert  of  *  baron  ;  whereunto  it 
Liu.  334.  b.*      was  replied  for  the  king,  that  her  hufband  waspui  into 

1  H.  4.  1,  exile  ;  and  thereupon  fhe  was  ruled  to  anfwer.     So 

King  Htnryihe  Fourth  brought  a  writ  of  right  of  ward 

againfl  Sibyl  Belknap,  who  pleaded  that  fhe  was  covert 

iaron,  to  which  a  like  reply  was  made  by  the  king. 

And  Ga/coigneC],  ex  ajferifu /ociorum,a.vfZTdedihzi 

Ihe  fhould  anfwer. 

So  it  is  faid  in  Moo  re*  s  Rep.  fol.  666.  Ca.  9io,that 

after  a  divorce  a  //zo/'c?  ei  men/a,  the  wife  may  fue  alone 

^vithout  her  baron. 
Connfefs  of  So  it  was  held,  in  the  cafe  of  the  Countefs  of  Port. 

Pod 'e't's   ""         ^^"^  ^^^  Podgers,  that  where  the  hufband  was,  dy  acl 

2  Vern.'  104.  of  parliament,  banifhed  for  life,  the  wife  might  in  all 
Vide  Co.  Liti,  things  aQ  as  a  feme  fole,  and  as  if  her  hufband  were 
'^^'  '•  dead  ;  and  that  the  necefTity  of  the  cafe  required  that 

fhe  fhould  have  fuch  power. 

And,    in  the  cafe  of  Sparrow  and  Caruthers,  Mr. 

LaJ^zs!*!  Bac*.    Juftice  Yates  thought  tranfportation,  although  but  for 

.4br.  308,  feven  years,  to  be  fuch  an  abfence  of  the  hufband, 

within  the   reafon   of  the   cafes   of  abjuration,  ^c, 

as  that  the  wife  might,  during  that  period,  be  fued 

alons. 

And 
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*And  Lord  Holt  was  of  opinion,  in  the  cafe  oi      \^  77-  J 
Da/ii-'y  and  the  Dutchefs  o^  Mazarine, ihdi  it  a  woman     i  Sa!k.  1 16. 
married  an  alien  enemy,  Ihc  would  be  chargeable  as  a    *  *   *y"'H7' 
feme  fole  for  her  debts  and   contrafts,  as  much  as  ii 
her  hufband  had  abjured  or  been  bani(hed. 

So,  by  the  cuitom  of  Lo7^do?i,  if  a  feme  trades  by 
herfellin  a  trade  with  which  her  hufband  does  not  in- 
termeddle, fhe  may  fue  and  be  fued  as  a  ieme  fole. 

Of  late  years  fome  other  cafes  likewife  have  been 
confidered,even  at  law,  as  exceptions  out  of  the  gen- 
eral rule,  that  a  feme  covert  is  under  an  incapacity 
of  entering  into  a  general  engagement  to  bind  herfelf 
or  her  property  ;  upon  the  ground  oftherebeing  cafes 
begotten  by  the  practice  of  modern  times,  which  are 
not  within  the  fpirit,  although  they  are  within  the 
letter  of  the  rule.  The  inflances  alluded  to  are  thofe, 
wherein  it  has  been  held,  that  a  feme  covert,  living 
as  feme  folc  on  Tx/tparate  maintenance,  allowed  her  by 
her  huiband  on  a  feparation  after  marriage,  fhall  not 
be  permitted,  if  fhe  gain  credit  in  that  character,  to 
plead  her  coverture,  in  order,  thereby,  to  preventher 
creditor  from  recovering  his  debt. 

*  The  firft  cafe  of  this  kind  was  that  of  Ringfle>ad      [  *  7^-  ] 
and  Lady  Lanejborough,  which  was  an  aftion  brought    Lanefoorough. 
by  the  plaintiff"  againft  the  defendant  for  goods  fold  by    Hi!  23  Geo.  3, 
him  to  her.     The  defendant  pleaded,  that  at  the  time    ^-  ^;  ^'^"^^^ 
oi  the  promife  fhe  \^z^  covert  bar  on  of  Lord  LaneJhoro\    L^^/aV  ^"** 
a  peer  ot  Ii eland,  who  was  fince  dead.    To  this  plea 
the  plaintiff  replied,  that  the  defendant  lived  feparate 
from  her  hufband,they  having  been  parted  before  the 
promife  made,  and  that  Ihe,  by  a  deed  ot  feparation, 
had  a  large  feparate  aljowance,  which  was  duly  paid. 
And  that  the  defendant  lived  in  England  znA  her  huf- 
band in  Ireland.     To  which  replication  there  was  a 
demuiTer.  Lord  Mansfield  delivered  the  judgmentof 
the  court  in  tavor  o{i\\Q.'ph\ni\^,butexprefsly  declared^ 
that  his  opinion  was  founded  en  all  the  ciicumjlances  oj 
the  cafe  taken  together,  andzuouldonly  bean  authority  in 
a  cafe circum/lancedexaclly  fimilar  to  the  prefent.   The 
circumflances  were,  that  the  wife  lived  feparate  trcm 
the  hufband,  and  had  a  feparate  maintenance,  he  bting 
in  Ireland,  fhe  in  Ene;land  ;   that  (he  afted  as  a  feme 
fole,  and  it  was  a  fraud  in  her  to   attempt   to  avoid  ^ 
her  contrafts  by  this  defence  ;    that  this  agreement, 
thoughbetweeu  huiband  and  wife,  bound.each  of  them  i 
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[  ^79-  ]  as  *  effc'^ually  as  if  they  were  fingle.  That  the  wife, 
under  this  agreement,  had  a  property  ot  her  own  ; 
that  Tae  was  under  no  power  even  of  her  hufband  ; 
that  the  reafon  of  her  incapacity  ceafed  ;  the  creditor 
could  not  lue  the  hulband  ;  that  when  (he  contracted, 
(he  did  it  as  a  fingle  woman  ;  that  after  having  got 
credit  as  a  feme  fole,  fhe  never  ihould  be  permitted  to 
fay, that  fhe  was  married;  and  more  particularly  when 
tlie  confequence  was  nottomake  another perfon liable, 
but  to  prevent  the  creditor  recovering  his  debt  at  ail. 
That  there  was  no  cafe  precifely  in  point,  and  there- 
fore the  court  muft  make  a  new  precedent,  from  rea- 
fon, conveniency,  and  analogy  to  the  authorities. 

In  the  laft  mentioned  cafe,  the  hufband's  being 
r^y?i/ewif  ^i^r(?ii</ was  relied uponas  a//r()??.^circumftance, 
forming  an  analogy  between  that  cafe  and  the  cafes 
which  had  gone  before  of  perfons  exiled,  abjuring  the 
kingdom,  tranfported,  or  the  like,  i^ut  the  following 
cafe  takes  a  broader  ground,  it  having  been  therein 
held,  xhdX  where  the  hujbandis  not  himfelf  liable  to  his 
wife's  dtbts,  his  being  within  the  kingdom  will  make 
Barwell  V.  j^q  variation.  Therefore,  where  an  aftion  was  brought 

»L  1  ..'.-^  for  *  floods  fold  and  delivered  to  the  defendant,  and 
Brooks,  Hil.  ^  .  1-     1      1        1       J    r 

S4.G.3.  B  R.  fhe  pleaded  coverture  :  it  was  replied,  that  the  deten- 
Co.Bank,Law.  dant  lived  feparate  and  apart  from  her  hufband  ;  that 
'^'  {he  had  a  competent  feparate  maintenance  regularly 

paid  ;  and  that  the  goods,  mentioned  in  the  declaration, 
were  furnifned  for  her  feparate  ufe  and  fupport. 
There  was  a  demurrer  to  the  replication,  and  judg- 
ment for  the  plaintiff.  The  court  obferving,  that 
though  ftrefs  was  laid  upon  the  hufband's  being  abroad 
in  Lady  Lanejhorough's  cafe,  yet  that  made  no  differ- 
ence, for  that  the  principle  of  the  judgment  in  that 
cafe  was,  "  that  the.  kufoand  was  not  hable." 

The  two  foregoing  cafes,  it  is  obfcrvable,  arofe  up- 
on aftions  brought  to  recover  the  price  of  necejfaries 
purchafed  by  femes  covert,  who  were  feparated  from 
their  hu (bands,  and,  on  their  feparation,  furnifhed, 
by  agreeincnt,  with  the  means  of  maintaining  them- 
felves. 

But  the  doctrine  of  the  capacity  of  a  feme  covert, 
fo  circumftanced,  to  bind  herfelf,  at  common  law,  by 
her  affent  to  contrafts,  has  been  in  a  later  cafe,  carried 
fti'l  further  ;  to  an  extent  indeed,  which,  if  it  can  be 
fupported  upon  principles  of  law,  will  leave  her,  as  to 

her 
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*  her  moral  capacity  of  contrafling,  in  all  refpe£ls  in        [  *  81.}  ' 
^hc  fame  ftate,  as  if  fhe  were  a  feme  fole. 

The  cafe  alluded  to  is  thatofi-'cr^^//  againft  Poelniiz,    Corbcttv.PoeU 
the  declaration  in  U'hich  dated  the  following  fa£ls  :    "''*•  '^"''■^ 
That  Afin,  before  her  marriage  with  Baron  ^'oelnitZt     '*P'^°  •  »•  «» 
was  the  wife  of  Lord  Pcicy.    That,   after  their  mar- 
riage.a  feparation  took  place  by  mutual  agreement,  and 
Ann  had  a  competent  maintenance  of  xbooLper  ann. 
fettled  on  her  by  deed.  That  then  -i/^/wfwhilft  fhe  was 
fo  covert  with  Baron,  and  whilfl  fhe  lived  fofeparaie 
and  apart  from  him,  and  whilfl.  her  rnaintenince  was 
duly  iccured  and  paid   to  her)   in  confideration  thai 
Corbett^  the  plaintiff,  at  the   fpecial  inflance  and  re- 
queft  of  Ann,  and  for  and  iil  confideration  of  the  fum  1 

of  900A  paid  hyCha?nbers  to  Anv^  had  then  ahd  there 
become  held  and  firmly  bound,  together  with  Ann, 
to  Ckambefs^  by  their  joint  and  f^veral  bond  in  1800/. 
conditioned  for  the  payment  of  an  annhity  of  150/. 
during  the  natural  life  6{  Ann  ;  and  had  alfo,  at  the 
like  fpecial  inflance  and  requefl  oS.  Ann,  together  with 
her,  executed  a  warrant  of  attorney  for  confefTmg 
judgment  on  the  bond  for  *  x^ool.  and  cofls  of  fuit, 
at  the  fuit  ofC/Z(:2W(^,?rj,  undertook  and  promifed  faith-  L  *  "'•  Ji 
llilly  to  indemnify  Corbctt  againfl  the  faid  bond,  and 
warrant  of  attorney.  That  afterwards,  and  after  this 
promife,  the  marriagd  between  Ann  and  Lord  Percy 
was  difTolved  by  aft  of  parliament,  by  which  the  fame 
provifioriof  1600/.  was  continued  arid  fecured  to  her 
for  life;  That  afterwards,  Ann  was  married  to  Barori 
Foelnitz,  That  after  this  marriage,  2622'.  loj.  be- 
came payable  to  C/ia??ibers,  by  virtue  of  the  condition 
of  the  bond  for  one  year  and  three  quarters  annuity, 
whereupon  judgment  was  entered  upon  the  bond  for 
the  1800/.  and63y.  cofls  ;  and  thereupon  Corbett,  to 
prevent  hisbeing  taken  in  execution,  had  paid  the 
262/.  \oso  and  5/.  igs.  cofls  ;  yet,  that  Baron  Poe'wtz 
and  Ann  had  not  paid  him  the  fame,  or  indemnified 
him  againfl  the  payment  thereof.  A  verdict  being 
given  for  the  plaintiff,  a  motion  v/as  made  in  arrell 
of  judgment,  upon  the  ground,  that,  although  in  mo- 
dern timesthe  law  allowed  a  womanto  have  a  feparatc 
maintenance,  yet  that  was  only  an  exception  to  the 
general  rule  ;  and  extended  no  further,  than  to  enable 
the  wife  to  provide  herfelf  with  necelfaries  ;  that 
thir,  fund,  being  given  for  neceflary  maintenance, 
H  therefcxe 
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f,  *  ^3*  ]  *  therefore  was  only  liable  for  neceffaries  :  that  al- 
though the  court  had  gone  fo  far,  as  to  fay,  when  a 
Ziji/e  agreed  to  receive  a  J:paraie  maintenance, Jliepiouid 
he  anfioerabUfor  fuchiaaivtenance;  yet  that  did  not 
prove  that  flie  was  fo  vawc^^izfeme  /o(e,  as  to  be  able 
to  make  or  bind  herfelf  by  every  fpecies  of  contraft.. 
The  court  gave  their  opinions  feparately  on  the  quef- 
tion.  Lord  Mansfield  faid,  tiiatthe  fa61s  laid  in  a  very 
narrow  compafs,  and  admitted  of  no  doubt.  Lord 
and  Lady  Pd'cy,  by  a  deed,  mutually  agree  to  live 
feparate  ;  neither  can  nreak  this  agreement ;  and  a 
large  maintenance  is  fettled  on  her  for  her  ov/n  private 
feparate  ufe,  as  a/efue  fsU  to  all  purpofes,  the  fame  as 
if  fhe  were  unmarried.  The  claim  upon  which  this 
aftion.  is  founded,  is  oi  a  rnoif  meritorious  nature. 
Lady  Percy  applied  to  the  plaintiff;  heconfideredher 
as  a  feme/b^e,  and  became  furety  for  her  :  fhe  prom^. 
ifed  to  indemnity  him  ;  and  the  contra£l  was  con- 
cluded, under  a  firm  belief  on  both  fides,  that  it  was 
perfectly  valid  and  binding.  In  Juflice,  then,  fhe 
ought  to  pay  this  debt.  But  then,  to  encounter  this, 
there  is  a  rule  of  pofitive  law,  which  is  to  be  adhered 
to  and  preferred,  though  in  fome  particular   cafes  it 

[_  ^84.  J      may  feem  *  productive  of  hardihip  andopprefTion.  By 
this  general  rule,  a  married  woman  can  have  no  prop- 
erty, real  or  perfonal.     Her  contrafts  are  entirely 
and  univerfally  void  ;  for  her  contrafts,  even  for  ne- 
cefTaries,  are  the  contra£h  of  her  hufband :  fhe  cannot 
be  fued,  or  taken  in  execution.     This  is  the  general 
rule.    But  then,  it  has  been  properly  faid,  that  as  the 
tnnes  alter ^nexn  cu/hms  and  new  manners  arife  :  thefe 
occafion  exceptions,  and  juflice  and  convenience  re- 
quire different  applications  oi  thefe  exceptions, within 
the  principle  of  the  general  rule.  The  queflion  then 
is,  whether  it  is  fo  here  ?  whether,  under  the  circum- 
fiances  of  the  prefent  cafe,  a  married  woman  fhould, 
or  fhould  not,  be  fued  folely  ?  exceptions  have  been 
Hiade  in  this  very  cafe.    Where  a  hufband  is  in  exile, 
or  has  abjured  the  realm,  and  credit  has  been  given  to 
the  vj'il^dXoxit^jiLJlicefayjfnemUjl  pay,  for  the  hit/hand 
cannot  bejutd.    So  it  is  in  the  cafe  of  tranfportation, 
though  the  cafe  Is  not  exaftly  the  fame  ;  for,  there^ 
the  ah  fence  is  only  temporary,  beeaufe  the  hufband  may 
eome  over,  and  be  fued  afterwards.       Why,  then,  is 
it  fo  eflablifhed?  beeaufe  the  v/ife  a61s  as  a  fingle  wo-, 
laan,.  gains  credit  as  fuch,  receives  tfec  benefit,  and 

Ihail 
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^^Whcliahh-^  10  the  \o(s  land  a  hire  JJiekas  an  f^/fafe    T  *3^.   ] 

io  her lc[mratc  iije\  in  jiijhce  Jh:  ought  to  be  liable  TO 

tHE  EXTENT  OF  IT.  In  modern  days,  a  new  mode 

of  proceeding  has  been  introduced,  and  deeds   have 

been  allo^v'ed,  under  which  a  manied  woman  aflumes 

the  appearance  of  &  ftjne/ole.  and  is  to  all  intents  and 

purpoles  capacitated  to  acl  as  fuch.     In   the  ancient 

law,  there  was  no  id.  a  of  a  feparate  maintenance  ;  but 

when  It  was  eftablilhed,  what  faid  the  courts  ?  that  the 

hu/handjhati  not  be  Itab  f  tvenjor  nec<dfaries\  and  they 

faidfo,  becaufeconvenienGeand  juftice required  it.  In 

the  prcfcnt  cafe,  no  dillintUon  has  been  taken  at  the 

bar,   whether  luppofing  Lady  Percy  to  be  liable,  her 

fecond  hufband  is  fo  ;  and  they  have  done  right,  for  fo 

he  muft  certainly  be.     The  only  queilion   then  ir;, 

whether  a  woman  married,  but  living  feparaie  from 

her  hufband  by  agreement,  having   a  large   feparate 

maintenance  fettled  oxk  her,  continuing  notonouflyto 

live  as  a  fiugle  woman,  coatratiing  and  getting  credit 

as  fuch,and  thehulbandnot  being  liable,  Ihall  befued 

as  difeme  fee.  f  I  think  ihe  fliould  ;  it  is  juP.  that  Ihe 

fhould  be  fo,  I  am  of  opinion,  that  the  prefent  cafe 

is  determined  by  the  two  late  ones  which  have  been 

cited  (viz.  /^i>2^';^/'/f'^f/ and  Lady  *  LarieJhorough,dx\di     [  *  86.    f  , 

Bar  well  and  Brooks)  which  do  not  reft  upon  one  or     y'«»' '"pf-'dy 

rt  111  1  l.anelboro  & 

two  circnmltances  as  contended,  but  upon  the  great  cafe,  fa. d  by  L, 
principle  which  the  court  has  laid  down,  "  that  where  Manifidd  to  be 
a  woman  has  a  feparate  eibte,  and  afts  and  receives  ©"'ya"  author, 
creditas  a  temeioJe,  (helhallbehable  as  iucn.  '  Ihere  c:icumHanccd 
is  the  fame  juRice  in  this  cafe,  nor  can  I  fee  any  dif-  txaftiy  ficmUr 
fcrence  between  them.     '^'I'les,  Juftice,  concurred.       '■"^        ' 

JJJiurd,  JuHice.     It  feeras  to  me,  that  to  decide 
the  prefent  queition,  we  need  only  confiderthe  reafons 
©nwhich  the  incapacities  ofa  feme  covert  are  founded; 
not  on  the  fame  ground  as  thofe  of  an  infant,  whofe 
difabilities  arife  from  a  want  of  difcretion  ;  but  firft:, 
becaufe  fhe  has  no  property  ;  and  fecondly,  becaufe 
it  would  be  unreafonable  to  permit  the  wife  to  affeft 
the  property  of  her  huiband,  e>:cept,ivhereheAvilInot 
allow  her  neceffaries;  in  which  cafe  her  contrafcis  are 
the  contrat^s  of  her  hufband.     Now,  where  a  woman 
has  a  feparate  maintenance,  and  the  hufband  Ciannot  be    Qraere  of  tM.t 
charged,  it  follows  naturally  thatfnt  muft  ;  and  if  fo,     pnncipic,  viife 
we  cannot  draw  a  preiife  line,  and  fay,  (lie  fhall  be    "^ "' 
liable  fsT  this,  and  not  for  that ;  ior  her  incapacity, 

arifing 
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ride  (upra  in 
this  cafe.coDtra 
per    L.    Mant- 

field. 


V, contra,  icf. 


[*88.  ] 


Vide  this  cafe 
infra. where  De 
Orey  C.Jua.& 
Blackftonc,  are 
dearly  ofopin- 
ion,  that  a  feme 
covert  cannot 
bind 

herfelf  by  her 
«6ls  under  Teal. 

Quaere,  wheth- 
er this  be  a  true 
principle. 


Qusre,(!e  lioc, 
tide  lupra. 


^rlfing  trom  want  of  property,  *being  once  removed, 
fhe  is,  in  my  opinion,  fuable  for  all.  But  if,  as  was 
fuppofed,  (he  were  only  liable  in  refpeft  of  her  feparate 
maintenance,  fhe  could  not  be  liable  generally,  but 
o.nly  fo  long  as  the  maintenance  continued,  after  the 
naanner  of  an  executor,  as  long  as  alfets  remain  in  his 
hands.  That,  however,  cannot  be  :  if  (he  exhauft  her 
whole  fund,  it  is  her  own  folly,  but  does  not  render 
her  lefs  liable.  As  to  her  being  only  liable  in  refpeft  of 
her  firfl  fettiement,  fuch  a  doftrine  was  never  before 
contended.  Iflhebe  liable  at  all,  fhe  is  liable  gene- 
rally, and  that  not  only  for  neceflfaries,  but y^r  ail 
contraQi.  ](  think  the  other  two  cafes  govern  this, 
und  that  the  rule  for  arrefling  judgment  muft  be  dif- 
charged  ;  for  fhe  gained  a  general  capacity  to  contraft 
4ebts,and  confequently  her  fccond  hufband  takes  them, 
for  he  takes  her  cum  on^.V'-. 

BulLr,  Juftice.  The  only  confiderable  diflinftion 
to  be  found  between  this  cafe  and  that  QiRin_^/iead  and 
Lady  Lau^oroug/!,is  the  non-refidence  of  L  Lunef- 
horoiigh  :  hut  that  is  entirely  done  away  by  what  the 
court  faid  in  BarwtU  and  Brcoks,  that  it  made  no  fort 
of  difference  whether  tlie  *  hufband  was  in  England  or  . 
not,  for  he  was  not  liable  ;  which  was  the  great  prin- 
ciple that  influenced  the  decifion,  and  not  his  local 
fitaation.  Hence,  then,  we  have  only  to  confider, 
whether  it  is  pofTible  to  draw  the  line,  that  the  wife 
(hall  only  be  liable  for  necefTaries.  The  opinion  of 
the  two  j  udges  in  Hatchetl  and  Baddeky  went  wide  of 
it,  and  it  has  never  be$n  much  prefTed  :  but  I  think 
the  obje£lion  has  no  force,  for  if  fhe  has  a  power  of 
contrafting,  it  muf\  be  a  general  one.  A  diflinftion 
has  been  made  as  to  the  fund  that  is  liable  ;  and  it  has 
been  aficed,  v/hat  if  fhe  alien  the  whole  ?  the  argument 
however,  flops  fhort ;  lor  it  ought  to  have  fhewn, 
that  the  hufband  would  again  become  liable  in  that 
cafe  :  but  there  is  no  colour  to  fay,  that,  if  the  wife 
fpends  the  whole  of  her  fettiement,  her  hufhpnd  fhall 
be  liable  even  for  necefTaries.  As  to  the  prudence  oi 
the  meafurc,  there  is  no  ground  on  which  the  court  can 
found  their  decifion.  In  Lady  Lane/borough's  cafe, 
the  only  queition  was,  whether  fhe  could  acquire  a 
capacity  to  contraft  ?  it  was  determined  fhe  could  ; 
and,  therefore,  as  I  think  that  cafe  muff  govern  the 
prefent,  lam  of  opinion  that  the  plaintifi  may  recover. 

I  ha,vf 
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*  1  have  dated  the  arguments  ofthe  court  in  the  above      [  *  89,  j 
cafe  at  length  ;  becaufc,  if  the  decifion   which  was 

founded  upon  thcni  can  be  fupportcd,  it  eftabhfhes  a 
principle,  upon  the  ioundationof  whicha  ieme  cc  ert 
may,  at  law,  execute  inftruments,  give  bond,  contefs 
a  judgment,  enter  into  contratis  under  feal  by  way  of 
covenant  or  otherwifc,  and  act,  to  all  intents  and  pur- 
pofes,  as  a  fingle  woman.  For  the  aftion  here  brought, 
proceeds  upon  the  ground  that  Corbet t,  the  furety,  has 
paid  the  money  on  account  of  the  principal,  and  has- 
thereby  difcharged  the  principal  from  the  debt ;  upon 
which  the  law  raifes  an  implied  contrail,  whereby  the 
principal  is  fuppofed  to  have  bound  himfelf  to  indem- 
nify the  fecurity.  The  confideration,  tlien,  upon 
which  this  implied  contraft  is  raifed,  is  the  difcharge 
of  the  principal.  But  tiiC  principal  cannot  be  faidto 
be  difcharged  from  tliat,  to  which  (he  never  was  liable ; , 
confequently,  if  this  decihon  be  law,  it  mull  be  O'sx  , 
the  ground  that  Lidy  Percy  was  bound  :  the  necelfary 
inference  from  which  will  be,  that  a  woman,  fo  cir- 
cumftanced,  may  bind  herfelf  at  common  law  by  bond. 
And  if  (he  can  bind  hericlf  at  law  by  bond,  fo  may  &e 
likev.ife  by  any  other  inftrtiment  under  leal. 

*  But   it  has  been  again  and  again  adjudged,  thata       [  *90-  ] 
bond  given  by  a  feme  covert,  is.  at  common  law,'/i/a     "^  ideNoaon  v, 

foiio,  \'oid,  and  (hall  neither  bind  her  nor  her  hulband.     wiii.144,  s,C, 
Then,  as  the  implied  contra':!,  upon  which  the  action     fupra.  i  "bic. 
brought  by  the  furety  is  founded,  refts  onthefurety's     ^^^'  ^Si- 
having  difcharged  the  exprefs  contra6t,  and  as  a  void 
contra6l  cannot  be  difcharged,  there  being  no  difcharge, 
there  is,  in  this  cafe,noconfiderationtofupportthe  af- 
fumpfit :   but  it  muH  refemble  the  cafe  of  forbearance 
given  to  an  infant  upon  his  bond,  which  has  been  decid- 
ed to  be  no  confidei^ation  to  fupport  ail  airumpfit,  the  in- 
fant not  being  liable  to  pay  at  the  time  of  the  torbear- 
ance. 

But  it  is  faid,  altho'  it  be  true  that  it  is  a  rule  ofpo/. 
itive  law^  that  a  married  womaa  can  have  no  proper- 
ty real  or  perfonal,  and  that,  therefore,  her  contia6ts 
are  entirely  and  univerfally  void  ;  yet,  that  modern 
times  have  introduced  new  cuiloms  and  manners, 
and  that  deeds  have  been  allowed,  under  which  mar- 
ried women  afTame  the  appearance  of  femes  fole, 
and  are  to  all  intents  and  purpofes  capable  to  aft  as 
iuch. 

The 
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I     9^  •  J  The  term  modern  times  is  a  relative  term,  *  fo  vague 

in  its  nature,  that  one  is  at  a  lofs  to  affix  to  it  any 
certain  idea.     It  is 'true  that  the  common  law  had  no 
notion  oi  diflinci  interefts  between  hufband  and  wite, 
over  which  ihe  could  have  a  general  difpofing power ; 
and  it  is  no  lefs  true,  that  the  notion  oi-d.  jcparaU  inain- 
J  Ch?,n.  Rep.^     Unance  has  been  recognized  in  equity  from  very  early 
^tl^t^^'^t!^    periods ;  for  courts  of  that  defcnption  have  uni  verfally 
■  "  '     *       interpofed  in  controling  and  overlooking  the  applica- 
tion ot  this  fpecies  of  property,  and  making  decrees 
Perk.  4,  fec,8.    refpetling  it  for  more  than  a  century.     But  Perkins^ 
whofe  writings  were  compofed  and  publifhed  fo  early 
as  the  reign  oS.Edwardi\\t'o\X\,  exprels'y  lays  it  dov/n, 
that^  if  there  be  a  dffcrence  betwixt  the  hufband  and 
wife,    by  reafon   whereof  certain  lanDs  of  the  hus- 
B'AND  are  assigned  unto  the  wife  hytfiejricndi  of 
the  hufband  and  by  his  affent,  and  the  wife  grant  a  rent 
charge  to  be 'Jfuing  out  of  the  fame  lanasunto  afiran- 
ger,  the  grant  is  void. 

It  is  trae,  that  it  is  only  in  very  late  times,  that 
courts  of  law  have  lupported  a6tions  againfl  married 
women,  unlefs  in  in  fiances  where  they  have  been  con- 
Wjyland'scafp,  fidered  as  under  a  civil  widowhood  ;  which  differed 
3  Bui.h  188  from  the  cafe  of  a  feparate  maintenance,  in  as  much 
L  .>92.  J  as  this  was  a  fcparation  by  ad  of  law,  and,  *  therefore, 
a  woman,  fo  circumftanced,  was  entitled  to  her  dower 
or  jointure,  and  was,  in  confideration  of  law,  to  all 
intents  and  purpofes,  a  lingle  woman  ;  whereas  the 
rights  of  the  hufband  of  a  woman  ha\'ing  a  feparate 
mamtenance,  to  all  other  intents  and  purpofes,  except 
as  to  the  difpofition  of  that  maintenance,  remain  as 
they  were  previous  to  fuch  a  fettlement.He  is  entitled 
to  any  property  (he  acquires  by  gift.  He  may  releafe 
a  legacy  bequeathed  to  her.  He  will  be  entitled  to  the 
rents  and  profits  of  a  real  eilate  defcending  upon  her. 
She  remains  under  the  fame  incapacity  of  difpofing  of 
her  real  eliate,  nor  can  fhe  contra -t  as  to  any  part  of 
her  perfonal  eftate,  not  comprized  within  her  feparate 
Iriaintenance. 

•  It  is  alfo  alledged,  *'  that  as,  where  a  woman  has  a 
feparate  maintenance,  the  huiband  cannot  be  charged, 
It  follows  naturally  that  flie  muff."  It  the  reafon  why 
a  feme  covert  is  not  fuablefor  contrafts  entered  into  by 
her,  were,  that  her  hufoand  is  fo  chargeable,  the  con- 
trary propofition  m.ight  be  fairly  inferred,  v/here  the 
huiband  is  not  fo.  But  as  the  principles  upon  which  a 
feme  covert's  incspacity  is  founded.are  quite  of  another 

nature, 
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nature,  ftating  *ihe  true   principles  ^^'ill  evince  the        [  *93-  1 
yvcakiiefs  ol  luch an  arj^uinent. 

The  difability  oi  a  ieme  covert  to  contra£^,  arifes 
from  three  circuinflanres  :  Fiift,  For  want  of  power 
to  o^tnt  To  as  to  bind  :ier(eif,  (he  having  in  <  onfidera- 
iiori  of  taw,  no  zviil  of  her  own,  her  will  being,  by  the 
marriage,  fui:»ject  to  that  of  her  hufband.  Secondly, 
For  want  of  power  to  bind  her  liufhand.  Thirdly, 
J'or  want  of  property. 

By  the  common  law  a   wife  is  difabled  to  make    P'*^  NaMrev, 

o  1  •  •    1  1  ^         ■  DJ.ll  n,  7-40, 

a^ny  giant,  contractor  bargain,  without  the  authority,    b.  Pi  64  Bro. 
allowance,    and  confent  of  her  hulband.      And  if  a    Abr  tit   Con. 
feme  covert  make  a  contra^^  in  the  market,   or  elfe-    '^'j^^ ',^;,'^j^'"' 
where, even, for  bread  to  maintain  the  family,  and  it  be     pi  '3. -,,  u  6, 
lound  cxprrji'y  to  have  been  made  zinthoiu  the  alloxv'    2%  1  Mod 
ance  or  conknt  of  her  Az///«/,i,tliecontra£l  is  void,  and    ?;\''*,'**''^'"* 
fliall  not  charge  him,  even  although  it  be  expended  in 
the  houfehold  of  the  hufband.      But  if  the  wife,  co- 
habiting with  the  huiband,  has  a  general  licence  from 
him  to  buy  neceiTaries,  her  contracting  (without  be- 
ing particularly  authoriled  as  to  the  time]  for  neceiTa- 
ries for  herfelf,  herhulband,  her  children, or  herf  m- 
ily,  is  evidence  to  a  jury  to  find  the  alTent*  of  the  buf-      f  *04.  1 
band  unlefs  the  contrary'  beexpiefsly  fliewn  ;  becaufeit 
cannot  be  reafonably  prefuraed,  that  any  man  would 
(Jeny  hisaflent  to  have  the  necelhties  of  his  family  fup- 
plied.     It  is  true  that  a  wife  ought  to  be  maintained, 
and  it  is  the  more  neceirary  that  it  fhould  be  To  pro- 
vided by  our  law,  as  it  takes  away  all  '^roperty  from 
her,  by  which  flie  might  provide  for  her  own  fu'ifift- 
ence  ;  therefore  if  her  hufband  turn  her  out  of  doors, 
the  law  implies  that  he  gives  her  credit  for  common. 
j\eceffaries,  and  to  that  extent  confiders  her  contracts 
as  his.  But  in  neither  of  thefe  cafes  is  her  right  to  be 
maintained,  founded  either  on  a  right  fhe  has  to  con- 
laraft  for  herfelf,  or  on  a  power  the  law  gives  her  to 
charge  her  hufband  by  way  of  contraft,  but  there 
»iuft  in  both  cafes  be  his  afTent,  either  exprefs  or  im- 
plied. The  contract  rauflbe/i-j-,  and  not  her  contraft. 
And  therefore  it  is  that,  upon  her  departure  from  him 
fhe  cannot  bind  him,  even  by  her  contra6>,  for  com* 
mon  neceiTaries  ;  for,  from  the  momerxtof  her  fenarat- 
ing  herfelf,  all  evidence  of  the  confent  of  her  hufoand 
to  maintain  her  ceafes,  and  the  obligation  ^o  to  do  i: 
aUb  at  un  end. 

Sut 
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i.  *95^  J  But  if  the  propontion  put  by  the  court  in  *  the 

Baronefs  Pc^Jnitz's  cafe  were  true  ;  viz.  "  that  when 
the  obligation  in  the  hufband  to  maintain  ceafes,  the 
capacity  of  the  wife  to  contraft  begins,"  a  wife,  on 
her  departure  from  her  hufband,  would  inllantaneoufly 
be  bound  by  any  contrafts  fhe  fhould  make.  But  the' 
law  is  otherwife  ;  for,  though  the  a.4  of  departure 
deflroys  the  evidence  of  the  hufband's  confent  to  her 
having  neceffaries,  becaufe  it  v/ould  be  unreafonable 
to  bind  him  by  an  implicit  confent  to  keep  two  houfes, 
it  does  not  difTolve  the  marriage,  orreftore  to  the  wife 
the  power  of  volition,  which,  from  the  time  of  the  in- 
termarriage, the  lav/,  that  looks  upon  the  hufband  and 
wife  as  one  perfon,  and,  tlierefore,  allows  but  one 
will  between  them,  which  it  confiders  as  placed  in 
the  hufband  as  the  fittefl  and  ableft  to  provide  for  and 
govern  the  family,  deprives  her  of.  And  v.-hen  it  is 
confidered,  that  the  law  gives  to  the  hufband  the  abfo- 
lute  power  over  her  perfonal  property,  and  the  govern- 
ment and  direi^f  ion  of  her  real  property  during  the  co- 
verture, it  is  but  reafonablc  that,  as  her  departure  does 
notreflore  her  power  overthofe,  neither  fhould  it  fub- 
je6l  her  to  her  contrafts,  which,  without  her  property, 
fhe  mufl  be  incapable  to  difcharge.  Many  cafes  might 
L  9^*  J  be  *  put  to  fliew  that  it  by  no  means  follows,  that  the 
hufband's  being  difcharged  makes  the  wife  chargeable. 

tSalk.  ti8,  Exgraha^  if  a  v/oman,  refiding  with  her  hufband, 
take  up  goods,  as  filks  or  muflins,and  pawn  them  be- 
fore they  are  made  into  cloaths,  the  hufband  is  not 
bound  to  pay  for  them,  becaufe  they  never  came  to  his 
life.     Yet  no  man  will  fay  that  the  wife  is  therefore 

350,  h.  1.  8,  liable.  So  if  a  woman  borrow  money,  and  cloath 
herfclf  in  a  better  manner  than  her  rank  requires,  al- 
though this  comes  to  the  ule  of  the  hufband,  becaufe 
the  wife  mufl  of  necefhty  be  cloathed,  yet  the  cloaths 
being  beyond  her  eflate,  her  hufband  fhall  not  be 

ibid.  E.  4,  chargeable  with  the  money.  And  if  a  wife  buy  any 
thing,  the  hufband  fliall  not  be  bound  to  pay  for  it, 

Sirange  875.  unlefs  it  come  to  the  ufe  of  the  hufband.  And  yet  in 
neither  of  thefe  cafes  fhall  the  wife  be  liable.  And 
Lord  Chief  Juftice  RaMmond  held,  in  the  cafe  of  Child 
and  Hardimav,  that  if  a  woman  elope  irom  her  huf- 
band, though  fhe  does  not  go  away  with  an  adulterer, 
or  in  an  adulterous  manner,  a  tradefman  trufls  her  at 
his  peril,  and  the  hufband  is  not  bound, 

3Bhck{l.io7g.        Lord  Chief  Juftice  Dc  Grey,  in  the  cafe  oiHatchett 

and 
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'and  BaddfUy.lAy^  down  thedaw  in  *  thcfe  forcible      [  •97.  1 
tferms.     "  No  a5t  of  the  wiie  ran  ever  make  her  liable 
to  be  fued  alone.     If  (he  cart  be  (\xc(\,Jhe  can  fuc^  ac- 
<juirc  properLy,  releafe  actions,  extcute  deeds ^  <s'c. 

WHICH  wo  ULDOVERTUKNFIRSTrRINCIPLES." 

And  Blatkftonc,  J.  faid,  '*  that  it  fecmed   to  be   fup- 
pofcd  by  the  argument,  that  it  the  hulband  was  not 
^ound  to  pay  this  debt,  it  followed  that  the  wife  might 
be  compelled  alone.  But  this  was  no  ir^alcon/cquence. 
He  thought,  in  the  then  prcfent  cafe,  it  CO  u  l  d  n  v)T 
BE  RECOVERED  OF  EITHEK.     And  hc  was  clearly 
«f  opinion,  that  in  no  cafe  could  Tiixy  fane  covtrt  be 
fucd  alone,  except  in  the  known  excepted  cafes  ot 
abjuration,  exile,  and  the  like,  where  the  hulband  was 
confidered  as  dead,  and  the  woman  as  a  xoidou\oxc\{^    Co.  Litt.  133, 
as  divorced  a  vinculo.    And  therefore  Elizabeth  WiU    Moore  851. 
mot,  whofe  hijfband  was  abroad  when  (lie  attempted 
to  fue  alone,  did  it  with  the  addition  ot  Widow.  The 
contrary docfrinemilitatedtz^g^flz;?// the  FIRST  princi- 
ples of  the  EngliJJi  law,  which  confidered  the  wo- 
tnan's  powers,  nay  almofl.  her  very  being,  as  fufpend- 
ed  during  the  coverture.     Her  contraft  was  merely    ^  sid,  «»o, 
void  fo  as  to  bind  hcrfelf,  faid  all  the  judges  in  Manley 
and  Scot.    She  and  her  hufband  might  plead  ncn  eji    Saik.r.e.MoJ. 
Jadujn  ioho-i^hondi.     If  judgment  %s'ei'e  had  againft      I      §  ,.,Jj 
ber,  or  (he  were  outlawed,  her  hufband  and  Ihe  might    ^'^|*    '    '*  ° 
re verfe  it  by  writ  of  error.    The  very  formis  of  the    „     .,    ,- 
aaion  demonltrated  the  lame  thing,  it  iued  alone  ine     j^g. 
could  have  no  addition,  which  was  in  the  very  teeth 
of  1.  Hen.  ,5.  c.  5.     If  fued  in  her  maiden  name,  it    ^  W"=<i'3i«« 
was  a  mifnomer.     If  by  her  hulband's  name,  and  as  a    Cro.  Ja,  445?, 
widow,  it  was  the  like.     She  could  net   put  in  bail 
without  her  hufband.  And  as  the  previous  fleps  were 
thus  em.barafled,  fo  after  judgment  the  remedy  muft 
prove  defeftive.  No  elegit  could  go  againdher  lands, 
otherwife  this  would  be  a  mode  of  alienation  by  di/eme 
covert  without  a  fine.     It  would  be  endlefs  to  puifue 
this  idea  through  all  its  legal  absurdities. 

It  will  hardly  be  contended,  after  whathas  beenob- 
ferved,  that  the  principle,  upon  which  a  married  wo- 
man is  difcharged  from  hercontraft,  (lands  upon  the 
ground,  thathet  hitpandis  bound  by  her  contra  ft.  And 
if  thatbe  not  the  principle, the  conclufion  founded  upon 
it  J  •'  that  if  the  huiband  be  difcharged,  the  wife  muft  be 
bound,"  will  be  equally  fallacious. 

I  JBut 
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[  *99'  J  *But  it  is  faid,  that  the  circumflance  of  a  feparatc 
maintenance  being  provided  for  the  wife  alters  the 
cafe.  In  a  degree  it  does  fo,  even  at  law  ;  and  that 
confiftently  with  firfl  principles  and  former  adjudica- 
tions. It  has  been  flated,  that  the  true  ground  upon 
%vhich  a  hufband,  who  turns  his  wife  out  of  doors,  is 
liable  to  be  fued  for  necefTaries  purchafed  by  her,  is, 
t^iat  the  law,  which  takes  from  her  the  capacity  of  con- 
trafting  herfelf,  in  its  humanity,  concludes,  that  in 
fuch  cafe,  her  hufband  confents  that  fhe  Ihall  contraft 
for  him  to  this  extent,  and  the  faft  of  the  expulfion  is 
evidence  ol  this  confent.  But,  if  the  hufband  pro- 
vide  a  feparate  maintenance,  the  prefumption  that  he 
intended  to  give  her  credit  on  his  account  for  necef* 
faries  fails,  the  pofitive  provifion  rebutting  any  fuch 
conclufion  upon  him.  In  fuch  cafes,  then,  the  pro* 
perty  may  be  made  liable  to  this  purpofe,  without  any 
deviation  from  the  rule,  as  to  a  feme  covert's  capacity 
to  contraft,  by  confidering  the  feparate  property,  as 
anfvverable,  by  the  allent  oi  the  hufband,  for  the  wife's 
maintenance.  This  mode  of  confidering  the  cafe 
feems  warranted  by  the  forms  of  proceeding,  for  it  is 
necefTary,  in  all  fuch  cafes,  that  the  hufband  fhould 
I  *loo.  }  *  be  a  co-defendant,  *'  And  if  he  be  not  a  party  to 
unlrfTn^Lean  *^^  record,  the  whoIc  proceeding  will  be  vitious, 
verf  'schutz.  There  is  no  inftance  in  the  books,  of  an  anion's  be- 
a  biacka.Rep.  J^g  fuflaincd  againft  the  wife,  the  hufband  being  liv- 
^^  ingathome,  and  under  no  civil  difability.     A  wije^ 

by  ^VOLUNTARY  jepiiration,  does  not  acquire Jui  h  «■ 
charaEltr,  which  may  he  called  a  civil  widowhood ^noT 
is  taken  notice  of  by  the  law  as  fuch,'* 
Supra,  This,  then,  feems  to  be  the  only  ground  upon  which 

the  cafe  oi  Bar  well  ^nd  Brooks  can  be  fdpported,  and 
not  the  affumed  principle,  "  that  the  hufband  was  not 
liable,  and  that,  therefore,  the  wife  was." 
^M,^  3  Bulft,         The  analogy  alTumed  between  thefe  cafes,  and  the 
cafes  where  the  hufband  is  exiled,  or  has  abjured  the 
realm,  or  the  like,  is  equally  fallacious;  becaufe  thofc 
cafes  are  founded  upon  the  cw)/ death  of  the  hufband; 
for  that  amounts  to  an  a'^iual  d-[fohitwn  of  the  mar- 
VidcN'ewromc    riage,  entitles  the  wife  to  her  dower,  or  jointure,  &c. 
V.  Bowyer,  and,  confequently,  reltores  her  to  her  original  capac- 

3,  P.  Will,  37,  jty  qP  taking  property  in  her  own  ngkt^  and  of  bind- 
ing herfelf  by  her  own  ajfi^nt,  without  reference  to  her 
hufband. 

Bat 
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*  But  it  is  faid,  "  that  itts  impoffible  to  draw  tlie    [  *  tot,  j 
line,  that  the  wile  (hall  be  only  liable  lor  neceflarics." 
This  is  begging  the  queftion.     That  Die  may  be  con- 
fidered  as  liable,  in  law,  to  the  extent  of  her  feparate 
maintenance  only,  is  clear.     That  fhe  ought  to  be 
charged  no  further,  in  equity,  will  be  evident,  if  we 
advert  to  the  principle  upon  which  this  property  is 
liable  to  her  coa  ra^s,  and  to  her  fituation  in  relation 
to  her  hulband  and  the  public.     The  true  principle  as 
has  beenlhewn  is,  that  hcrhu{ban<l  alfentsto  thispro- 
perty  being  liable  to  her  maintendnce,  and  that,  there- 
fore, her  contra61;s  entered  into  for  that  end  attach  up- 
on it.      Then,  in  the  relative  fituation  in  which  (he 
and  her  hulband  Aill  ftand,  fhe  can  acquire  no  other 
property.     If  eftates  defcend  to  her,  or  perfonality  be 
diflributed  to  her,  the  hufband's  claim  is  not  barred. 
She  cannot  difpofe  of  the  one,  or  le^y  a  fine  of  the 
other,  without  hisconfent.  If  her  property  be  limited, 
fo  ought  her  capacity  of  rendering  herfelt  liable  to  be 
limited.    Then,  as   to  the  public,  they   are  in  no 
worfe  a  fituation,  than  if  they  give  credit  to  a  woman 
who  elopes.  It  is  a  rifk  the  law  impofes  on  thofe  who    »  Salk,  uS^ 
give  credit  to  women.     If  it  be  an  inconvenience,  it    ^  •  "• 
mufl  be  remedied  *by  the  legiflature  who  make  laws,    r  a  jq2^  l 
not  by   courts  whofe/rtf  ;z/7c<f  is.by  the  conftitution, 
confined  merely  to  the  expofition  ol  them. 

But  the  common  law  recognizes,  and  admits  a  dif- 
tinttion  between  the  feparate  maintenance  and  general 
property  of  a  feme  covert  ;  for  p^r  HoU,  if  hufband    jSaik. 1x5,716, 
and  wife  be  divorced  a  menfa  et  thorc,  and  a  legacy  be    Cro.  Eiiz  908. 
left  to  the  wife,  and  the  hufband  releafe  it,  fhe  is  there-    ^^°^7j/^  f  =* 
by  barred  ;  and  the  la^f■  is  the  fame  as  to  an  obligation    Cro»Car.  46 1^ 
made  to  her  before  marriage,  for  the  marriage  contin- 
ues, and  the  hufband  hath  ail  her  right;   but  if,   in 
fuch  cafe,  the  wife  has  her  ali7non-)\  and  fue  for  defa-        _ 
mation  or  other  injury,  and  recoi'ercofts,  and  the  huf- 
band releafe  them,  this  fhall  not  bar  the  wife  :  for  thefe 
coils  come  ?/2  lieu  of  what  fhe  has  fpent  out  of  her  ali- 
mony, which  is  z  feparate  maintenance,  and  not  in  the 
power  of  her  hufband. 

And  coiirts  of  equity  afTift  creditors  no  further,  than  Kcnge  v.Deia.. 
to  make  the  feparate  maintenance  liable  to  the  fatisfac-  ^aii,  z  Vera, 
tion  of  the4r  debts.  ^^  ' 

Thus  where  Sir  R.  A.  and  his  lady,  by    reafon   of    ibid, 
forae  difcontents  in  the  family,  agreed  to  live  apart, 

and 
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C  *  *03'  ]  and  there  ^v'asa  feparate*  maintenance  fettled  upon  the 
lady,  bu'.  determinable  upon  cither  of  their  deaths.  The 
lady  contrafted feveral  debtsdurmgthe  feparation.  Sir 
R.  died.  Abilhvas  then  brought  to  fubjeft  the  defen- 
dant's jointure  to  the  payment  ol  the  plaintiff's  debt.  Et 
fei  Iordkeeper,Had  thefeparate  maintenance  continti- 
ed,  there  mightbe  fome  reafonfor  the  creditors  to  allow 
^/;^.'/,and  make  it  liable  to  their  fatisfaclion  ;  but  that 
being  determined  by  the  death  of  the  hufband,  he  did 
not  fee  which  way  the  jointure  could  be  charged  with. 
it. 

But  it  is  fald,  that  in  equity,  a  woman  having  a 
fcparate  eftate  may  be  fued  as  a  feme  fole.  Then  why 
fhould  a  fair  creditor  be  fent  there  to  feek  redrefs  ? 
the  anfwer  is  obvious,  the  fubje£l  matter  to  beaffccled 
falls  under  the  properjurifdidionof  a  court  of  equity, 
whereas,  with  relation,  to  the  wife,  the  law  doa  not  re- 
cognize U.  It  being  a  principle  of  law,  that  ao  divi- 
fion  of  property  can  fubfift  between  hufband  and  wife, 
they  being  as  one  pcrfon,  it  follows,  that  no  contraft 
between  them  can  be  binding,  except  by  the  interven- 
tion ot  a  truflee  ;  therefore  every  feparate  eftate  of  d^ 
£  *i04.  3  feme  covert,  of  whatever  *  nature  it  be,  muil  be  z, 
truft  ellate,  and  as  fuch  cognizable  in  equity  only. 
Upon  this  principle  alone,  fuch  an  eftate  was  held  in 
Vide  fupra,  the  cale  of  Norton  and  i'urvdl  not  to  be  within  the 
flatute  of  limitations,  fo  as  to  be  protefted  in  equity  by 
that  flatutefrom  the  demands  of  a  creditor,  whofe  debt 
had  been  contrafted  at  the  diftance  of  ten  years. 

"  But,  even  in  a  court  of  equity,  there  is  no  in- 
ijiance  of  a  perfonal  decree  againft  a  feme  covert  for 
payment  of  a  fum  of  money.  If  a  feme  covert,  fo 
circumftanced,  have  contrafted  that  this,  or  that  por- 
tion of  her  feparate  eftate  Ihali  be  difpofed  of  in  this, 
or  that  way,  Ihe  and  her  truftees  may  be  decreed  to 
make  that  difpofition;  but  if  Ihe  enter  into  an  engage- 
ment, which  would  make  a  ferae  fole  liable  to  the 
whole  extent  of  her  coatraft,  as  to  her  perfon,  ^c.  in 
every  refpeft,  it  n  c'ear  fuch  general  engage?nent  would 
not  bind  keras/ucjt.  The  utmoft  extent  of  determined 
cafes  is,  that  the  general  engagement  of  the  wife  ftial! 
operate  upon  her  perfonal  property,  fhall  apply  to  the; 
rents  and  profits  of  her  real  eftate,  and  that  her  truf- 
tees fhall  be^obligedjo  apply  perfonal  eftate,  and  rents 
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gnd  profits  of  real  eftatc  when  they  *  arifc,  to  the  fat-  [  *  -.o^.  2 
isfdction  ot  fuch  general  engagement."  The  law  v>'as  ^"""^  "•  ^e, 
tlius  laid  clown  by  Lord  J /lurioro^  in  the  cafe  ot  llulmi  brown's  Ca. 
againft  /V/?^/?/ and  his  wife,  wherein  Ld.  Thur^orv  took  Chin.^oi.i.  16. 
the  diftinftion  bctwev-n  proceeding  pnfonntl'^  againft 
the  feme  covert,  and  carrying  into  etfe't  the  gen- 
eral engagement  of  a  wifcLipon  herpcrfonal  property, 
and  the  rents  and  profits  of  her  real  eltate?,  by  ohlii^ing- 
her  truft'ics  to  apply  them  as  they  arofe,  to  the  fatisfac- 
tionol  fuch  general  e.np;agement;  his  Ijrdihi.p  reFafmj 
to  decree  a  fctre  covert  to  execute  a  power  of  appoint- 
ment over  her  feparate  eftatc,  in  order  tliereby  to  iat.s- 
fy  a  bond  entered  into  by  her  ;  and  oUferving,  "  that 
although  the  remedy  in  equity  was  i^ore  ex'enjive.  th;ia 
in  a  court  o\  }aw,  yet  he  did  not  find  that  a  (ourt  had 
ever  ordered  a  power  to  be  executed.  They  had  in- 
duftriouny  ftoptfhortof  To  doing,  and  had  only  gi^ena 
remedy  by  flopping  the  fund,  Vv'hcre  the  pow-.Tv/ase  \e- 
cutcd."  And  his  lordlhlp  refafed  to  decree  tlic  ieme 
covert  to  execute  herpower,  a'tlioughhewasextrcmc- 
ly  clear,  that  the  wife';>  leafehold  woidd  be  liable  to 
her  contraft. 

Now,  if  it  be  true,  that  the  proper  jurifdiftion  over 
property  of  this  kin<l  brdongs  to  *  a  court  of  equity,  it  f  *  lo'j.  } 
may  be  queftionable,  whether  that  court  would,  in 
any  cafe,  iiiterpoie  to  give  effett  to  a  general  engage- 
ment of  a  wile  who  had  a  feparate  maintenance,  to 
part  with  that  maintenance,  whatever  they  might  do 
in  cafe  of  an  <7(7«;;/ mortgage  or  aflignmeatcf  it.  There 
feems  tobeamaterialdillinctionbet\veenfeparateprop- 
erty  retained  by,  or  limited  to  a  feme  covert,  and  a 
feparate  maintenance  allotted  to  her.  The  objcft,  in 
the  former  cafe,  is  to  enable  a  woman,  though  under 
coverture,  to  exercife  the  fame  power  in  the  difpofi- 
tionof  her  ellatc,  as  if  (he  were  fingle.  The  object,  in 
the  latter  cafe,  is  to  enable  a  woman  to  Ii\e  feparate 
from  her  hulband  :  thereiore  iho.  fame  principle,  viz, 
**  to  execute  the  inttnt  of  parties"  thzi  would  induce  a 
court  of  equity  to  fupport  a  fair  agreement  for  a  pur- 
chafe  of  an  equity  or  truft  in  the  former  cafe,  would 
be  an  inducement  for  it  to  refufe  its  a  Ih  fiance  in  the 
latter  cafe.  The  intent  then,  being  clearly,  that  a 
feme  lo  circumflanced  Ihould  receive  the  feparate  main- 
tenance from  time  to  time,  and  not  that  fhe  fhould 
have  any  power  ot  difpofing  thereof;  it  feems,  there- 
fore, very  queflionable,  whether  the  furety,  in  the 
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f  *  107.  ]  cafe  of  Corbet  and  *  Poelnitz,  would,  even  in  equity^ 
have  had  any  reiiefagainfttheBaronefs;  for  that  muii 
have  depended  upon  whether  that  court  would  have 
deemed  the  original  contrail,  fuch  a  one  as  it  ought  to 
eUablilh  and  carry  into  execution  ;  for  it  the  court 
would  not  have  eftabhihed  it  in  favor  oi'  the  obligee, 
by  decreeing  him  a  fatisfatiion  of  the  bond  outot  the 
truft  eftate,  there  would  have  been  no  confideration 
to  fupport  an  equity  to  charge  the  fund  in  favour  of 
the  lurety,  v/hofe  only  claim  muil  be  to  ftand  in  the 
place  of  the  obhgee,  and  to  have  the  relief  that  he 
would  otherwife  have  been  entitled  to.  Lord  Hard- 
vnck'-,  in  the  cafe  of  Gr-gby  and  Cox,  faid,  that  he 
fliould  have  had  great  difficulty  in  carrying  the  agree- 
ment in  that  cafe  into  execution,  or  eflablithing  that 
purchafe;  htCdXxiQjhae  JortoJ irayi/adion  was gentr ally 
eonLrary  to  the  ivtent;  for,  where  a  leme  covert  was  to 
receive  rents  and  profits  to  her  feparate  ufe,the  friends 
oi  the  wife  me.ant  not  that  fhe  fiiould  make  zfalc  of  it, 
but  receive  it  from  time  to  time.  Thisreafoning  would 
apply  much  more  flrongly  in  the  cafe  of  a  feparate  main- 
tenance ;  in  which  cafe  the  objettofthefettlement  is, 
expre/sly,  that  of  a  continuing  7?iaintenance,  which  a 
fale  totally  defeats. 
ic8.  1  *But  if  the  contrail  between  the  Baronefs  Poelnitz 

:ind  Chambtrs  had  been  of  fuch  a  nature  as  a  court  of 
equity  would  have  fupported,thc  proper-mode  for  the 
furety  would,  in  my  opinion,  have  been  to  have  ap- 
plied to  a  court  of  equity  ;  for  then,  Corbett's  having 
difcharged  her  trom  a  fuite  in  equity  by  Chambers^  by- 
paying  the  money,  might  have  been  confidered  as  a 
good  conaderation  whereon  to  found  a  decree  againft 
her,  that  the  furety  Ihould  ftandin  the  place  of  the  prin- 
cipal, and  be  indemnified,  what  he  had  paid,  outoi  her 
feparate  maintenance.  And,  when  a  court  of  equity 
furnifhes  ample  relief,  there  feems  NO  reajon  why  a 
court  of  law  Ihould  extend  its  power  by  overthrowing 
both  the joundejl princip  es  zndiC.U'areJi preceacfits,  mere- 
ly becaufe  the  parties  have  miftakcn  the  remedy. 

An  agreement  entered  into  by  a  feme  covert,  joint- 
ly with  her  hufband,  for  the  benefit  of  her  eftate,  will 
bind  her:  as  if  baron  and  feme  bind  themfelves  inthe 
penalty  ol  one  hundred  pounds,  to  pay  one  hundred 
marks  to  W.  S.  for  a  releafe  Irom  him  of  all  his  right 
in  the  lands  of  the  wife,    If  W.  S.  releafe,  and  then 
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the  hufband  die,  the  wife  *  fball  be  bound  notwith- 
(landing  her  coverture ;  bccaujc  the  releaje  zvasjor  her 
advantage. 

At  common  law,  an  hufband,  likewife,  is  under  a. 
moral  incapacity  of  entering  into  any  agreement  with 
his  wife,  they  being  confidcred  as  both  conftituting 
but  one  individual  perfon ;  whereas  there  mufl  be  two 
perfons  capable  ot  reciprocally  allenting  toconftitute 
a  contrail. 

But  in  equity,  a  man  may,  as  between  himfelf  and 
his  wife,  make  an  agreement  or  declaration  of  truft, 
which,  though  notlor  valuable confideration,  will  take 
effeft  as  againft  him,  and  any  claiming  voluntarily 
and  in  reprefentation  under  him. 

Thus,  where  a  hufband  agreed  that  his  wife  (hould 
take  two  guineas  of  every  tenant  that  renewed  a  leafe 
with  the  hufband,  beyond  the  fine  which  the  hufband 
received  ;  this  was  allowed  to  be  the  wife's  feparate 
money. 

And  if  a  feme  covert  lend  her  hufband  money,  fav- 
cd  out  of  an  allowance  arifing  *  from  an  agreement  be- 
tween herfeU  and  her  hufband;  the  court  of  Chancery 
will  confider  her  as  a  creditor  againft  him,  and  his 
reprefentatives,  to  that  amount. 

Thus,  where  it  was  proved  that  the  hufband  allowed 
his  wife  to  difpofe  and  make  profit  of  all  fuch  butier, 
eggs,  poultry,  pigs,  fruit,  and  other  trivial  matters  arif- 
ing from  his  farm,  over  and  befides  what  was  ufed  in 
the  family,  for  her  own  feparate  ufe,  and  by  way  ot 
pin-money  ;  and  it  was  proved  in  the  caufe,  that 
when  any  one  came  to  buy  fowls,  &c.  he  would  fay 
he  had  nothing  to  do  with  thofe  things,  they  were  his 
wife's  ,  and  that  he  alfo  had  confefl'ed,  he  had  been 
obliged  to  borrow  a  hundred  pounds  of  his  wife,  to 
make  up  a  fum  to  compleat  a  parchafe :  it  was  decreed 
that  the  wife  after  the  death  of  the  hufband,  was  well 
entitled  to  claim  this  loo'.  as  a  creditor  :  the  Lord 
Chancellor  obfervlng,  that  courts  of  equity  had  taken 
notice  of  and  al'owed  feme  coverts  to  have  feparate 
interefts  by  their  hufband's  agreements,  and  that  this 
loo/,  being  the  wife's  favings,  it  feemed  but  reafona« 
bleencouragementto  her  frugality  to  allow  it  her  ;  ef- 
pecially  as  there  were  no  creditors  to  contend  with. 

And 
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r  *  l^,^A^^      .  *  And  the  wife  rnay,  in  fach  cafe,  difpofe  of  her  favv 
cev^Sa", o.'    "^"P^ywill.    Thar., In  the  cafe  of  (?^ri;^j and  ^/ztzwr^y, 
Cii.  X !  8.       *    wherebaron  and  femeby  agreement  ieparated  and  lived 
apart,  and  ilipulated  that  the  wife  fliculdhave  i^o/.^tr - 
a72}2.  feparate  maintenance,  out  of  which  fhe  {avei^,- 
foine  money,  and  put  it  ontto  intereft,  and  took  bonds 
in  a  friend's  name  for  it,  and  diipofed  of  the  money 
hy  v/ill :  it  was,  upon  debate,  eftablifhed  to  be  a  good 
difpofition  for  a  valid  confideration. 
i,Vc?,  539,  _^^j  j-jj^j^  agreement  v/il!  alfo  take  efFe6>  againfl  the 

huihand's  executors  andadminiftrators,andall  claim- 
ing voluntarily  or  inreprefentation  under  him.  Thus 
in  a  csfe  before  Sir  Joffpk  Jtky'^  relating  to  lady 
Cowptfs  eflate,  feveral  gifts,  made  to  her  by  Lord 
Cou'per  in  his  lif&,  \\^ere  eftablilhed  to  belong  to  his 
lady,  and  to  pafs  by  her  will. 

So  where  A.  after  marriage, entered  into  a  Voluntary 
bond  to  fettle  a  jointure  of  a  given  value  on  his  wife 
and  died,  after  which  the  jointrefs  was  evifted  ;  the 
court  of  Chancery,  on  a  bill  filled  by  the  wife,  decreed 
her  to  retain  fo  much  of  the  hufband's  perfonal  eftatel 
[  *  112.  ]  againll  his  reprefentatives,  as  v/ould  *make  up  the  de- 
ficiency in  her  jointure,  nOtwithftanding  the  bond 
Was  given  after  marriage,  and  voluntary. 
^C*  "pP""'^'  Tenant  in  tail  agreeing  that  others  (hall  enjoy  his 

,;,,'  * '  tail  lands,  will  be  bound  thereby;  and  Chancery  will, 
in  execution  thereof,  decree  him  to  levy  a  fine,  and 
fetttle  the  lands  accordingly. 

A  celf  uique  truft  of  an  eflate  may,  by  his  afTent  to 
an  agreement  to  which  the  truftees  are  not)arties,bind 
them  and  his  intereft  therein. 
Lord  Cornbury        Thus  where  A.  feized  of  the  King's  moiety  of  the 
jrhan  Ca^i'-'^'    ^^^7  River  water  in  fee,  conveyed  the  fame  to  tru  flees, 
ao&,  '    upon  truft  for  himfelf  and  his  wife  during  their  refpec- 

tive  lives,  and  afterwards  upon  trufl  that  they  fhould, 
out  of  the  rents  and  profits  thereof,  pay  his  debts  and 
portions  for  his  daughters  at  certain  days,  and  then  to 
permit  B.  the  heir  of  A.  and  his  heirs,  to  take  and  re- 
rceive  the  r-^nts  and  profits.  A.  and  his  wife  died :  and 
tlfen  B.  contracted  with  C.  for  fale  of  part  of  the 
Ihares  of  the  faid  moiety  for  7000/.  part  to  be  paid  im- 
mediately. 
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xn"i;diately,  and  the  reft  at  a  future  time.  *  Afterwards  [  *  113.  j 
S.  contrafted  wiihB.  by  articles  under  Fiand  andfeal, 
for  the  whole  moiety  ;  and  then  B.  and  his  wife,  and 
the  oi\ly  adin^  trultee,  executed  a  conveyance  to  C. 
according  to  the  articles.  Afterwards  C.  filed  a  bill 
to  have  thearticles  carried  into  execution  ;  and  notice 
of  the  articles  entered  into  with  C.  being  proved  on  S. 
it  was  then  infifted  for  the  latter,  that  there  was  no 
ground  to  decree  the  agreement  made  with  C.  itbeing 
made  by  a  ceftuique  trufl  of  the  furplus  only,  and  the 
truftees  no  parties,  but  on  the  contrary,  one  of  them 
fwearing  that  he  difapprovedofthecontraft,  and  would 
never  confent  to  it.  Et  per  curiam,  C.  had  the  firft 
agreement,  and  S.  the  lecond.and  equity  ought  to  de- 
cree with  the  firft ;  for  an  intereft  in  a  trultis  in  equity 
afhgnable  ;  and  he  that  may  transfer,  may  covenant 
that  his  truflees  fiiall  do  it. 

But  it  had  been  otherwife,  if  all  the  truftees  had 
joined  in  a  convejsnnce  to  S.  without  notice. 

Having,  in  the  foregoing  part  of  this  chapter,  fub- 
mitted  to  the  reader  the  obfervations  that  have  occur- 
red to  me  on  the  right  which  is  vefted  in  individu- 
als to  bind  thendclves,  by  their  aflent  to  any  contrafct 
or  *  agreement,  fo  as  to  render themfelves  refponfible  f  *  1  i^j  j 
in  law,  or  in  equity  for  its  performance,  I  fhall  next 
call  the  attention  ot  the  reader  to  tlie  confideration  of 
who  are  perfons  capable  of  contraBing,  and  binding, 
both  themfelvesand  others,  by  their  aflent  to  contracts 
and  agreements. 

Churchwardens  are  a  corporation,  and,  as  fuch,  are 
morally  Competent  to  affent  to  a  reafonable  contraft  or 
;igreement  beneficial  for  the  parilh ;  and,  thereby,  to 
bind  the  pariflioners  and  their  fucceflbrs,  and  alfo  fuc- 
ceeding  churchwardens. 

Thus,  an  agreement  made  by  the  churchwardeiis  of  ^'  Martlh  ct 
a  pari{h,thatthe  five  o'clock  bell  in  the  mofningfaould  »  p'Jwii'S! 
not  be  rung;  in  confideration  whereof  the  parties,  in- 
convenienced thereby,  covenanted  with  the  churchwar- 
dens toereft  a  new  cupola,  clock  and  bell ;  was  fpecif- 
ically  decreed  and  inforced  by  an  injuri6fion,  not  to 
ring  the  bell  during  the  lives  of  the  parties  who  had 
ere^fed  the  cupola,  &c.  purfuant  to  the  agreement. 

The  heir  of  a  cwvholder,  whofe  father  purchafeS  4    Greenwood>i 
^  manor    r-„  ,.^. 
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manor  for  lives,  will  be  decreed  *  to  carry  into  execu- 
tion an  agreement  made  by  the  father  to  Surrender  and 
afTign  the  fame  for  a  valuable  confideration,  if  the 
lather  die  before  that  be  done. 

So  an  anceftor,  feifed  in  fee,  may  by  his  agreemefnt 
bind  his  heir.  Therefore  if  A.  agree  to  fell  lands, 
and  receive  part  of  the  purchafe  money,  and  before 
any  conveyance  made,  die  ;  his  heir,  on  a  bill  brought 
againfl  him,  v/ill  be  decreed  to  convey,  and  the  money 
Will  go  to  the  executors  ;  efpecially  it  there  be  more 
debts  due,  than  the  owner's  perfonai  ellate  is  fufficient 
to  pay. 

And  the  rule,  in  equity,  is  the  fame,  where  the  ef- 
tate  is  in  borough  Engbjli ;  there  die  youngefl  fon 
Vvili  be  decreed  to  convey  as  cuftomary  heir. 

And  a  court  ot  equity  will,  even  when  the  anceftor 
is  only  tenant  for  life,  decree  a  fpecific  periormance 
of  an  agreement  made  by  him  againft  the  heir;  where 
that  agreement,  at  tha  time  of  its  being  entered  into, 
was  clearly  advantageous  to  the  heir. 

Thus  where  A.  leifed  of  lands  worth  1300/.  a  year, 
fubjetl  to  a  mortgage  of  *  5000/.  previous  to  his  mar- 
riage, v\z.  in  1714,  fettled  them  on  himfelf  for  life, 
remainder,  as  to  part,  for  fecuring  3  jointure  of  400^. 
a  year  to  his  wife,  with  remainder,  as  to  other  part, 
to  truftees,  for  a  term  of  years,  to  raife  2000/.  for 
younger  children,  remainder  in  ftrift  fettlement,  re- 
mainder to  his  own  right  heirs.  And  afterwards,  not 
having  i Hue,  in  order  to  fecure  his  eftate  to  his  niece 
B.  ■  C.  and  her  ilfue,  and  having  occafion  for  1000/. 
in  May  172,5,  came  to  an  agreement  with  C.  herhuf- 
band,  that  C.  fliould  pay  the  mortgagee  274/.  19s. 
for  intereft  on  tlie  5000/.  and  alfo  the  growing  interelft 
thereof,  and  indemnify  A.  againil  the  fame,  and  alio 
pay  him  1000/.  (all  which  fums  were  to  be  repaid  with 
intereft)  and  ftiould  alfo  pay  ^oooL  as  A.  by  deed  or 
•will  fhould  direft.  In  confideration  whereof,  A. 
agreed  to  fettle  and'  convey,  charged  as  above-men- 
tioned, and,  in  purfuance  thereof,  did,  by  indenture 
of  leafe  and  releafe,  bearing  the  date  of  the  1  ft  and  2d 
ofjune  1725, convey  and  aiTure  his  eftates  to  C.and  W. 
deceafed,  and  their  heirs,  to  the  ufe  of  A.  for  life,  re- 
mainder, as  to  part,  fubjeft  to  the  jointure  of  400/. 
per  ami.  and  to  the  term.s  for  raifing  the  younger  chil- 
di^n's^fortunes,  aad  the  eft«te  tail,  limited  by  the  deed 

*  '  r 
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of  1714  to  truftees,  for  *  the  term  of  500  years  from  f  *  ^^7' 
the  deatb  of  A.  to  raife  thereby  ^000/.  to  be  applied 
as  A.  fhould,  by  will  or  deed  appoint ;  and  alfo  to 
raife  all  monies  that  A  Ihould  pay  in  difcharge  of  the 
mortgage  or  intereft  thereon  ;  and,  from  a;id  alter  the 
determination  ot"  this  terra,  to  the  ufe ot  C.  and  B.  his 
wife,  father  and  mother  of  W.  C.  for  tlieir  lives,  re- 
mainder to  their  children  as  they  fhould  appoint;  and, 
for  want  of  appointment,  to  W.  C.  for  lite,  remain- 
der to  his  firil  and  other  fons  in  ftrift  fettlement,  &c, 
remainder  to  the  riglit  heirs  o'  A.  And,  as  to  the  ref- 
idue  of  the  ellaics,  alter  the  death  of  A',  to  the  ulc  of 
C,  and  W.  and  their  heirs,  in  truft,  by  fdle  or  other- 
wife,  to  raife  money  to  pay  the  1000/. — 2-4/,  i^s. 
and  all  monies  paid  for  imerefl  orprincipal  ofthe^ooo/. 
mortgage  and  all  monies  which  C.  fliould  have  ad- 
vanced or  paid  tor  A.  and,  aft°r  paym.ent  thereof,  to 
the  fame  trufts  as  the  other  part  of  the  eftates  were 
limited  to :  with  a  covenant  from  C.  to  pay  the  5000/. 
and  intereft,  and  to  indemnify  A.  againft  payment 
thereof;  and  a  covenant  from  A.  that,  in  cafe  he  Ihould 
leave  ifliie  of  his  wife,  his  executors  or  adminiilra- 
tors  fliould  repay  C.  all  money  advanced  by  him. 

*  By  indenture  dated  the  3d  of  the  fame  y««^,  C.  de-    \  *ii8, 
mifedtoA,  certain  hereditaments  for  99  years,  for    Ibid, 
fecuring  the  payments  of  the  mortgage  and  intereft, 
and  Indemnifying  him  therefrom. 

C.  paid  the  intereft  of  the  .5000/.  but  paid  no  part  Ibidi 
of  the  principal,  and  died  inteftate  on  the  cth  Feb, 
1731,  without  having  made  any  appointment,  leaving 
neither  real  norperfonal  affets  to  m.akegood  his  cov- 
enant;  and  his  wife  died  in  MarcA  following.  There 
were  iflue,  W.  C.  the  eldeft  fon  an  heir,  and  H.  C. 
and  B.  C.  all  then  infants. 

C.  being  dead,  and  not  having  left  affets,  and  all  Ibid, 
the  children  being  infants,  and  their  guardian  refufing 
to  interfere,  and  A.  being  called  upon  for  payment  ot 
the  5000/.  and  intereft,  and  the  eftate  conveyed  to  him 
being  incumbered  to  the  full  value,  prior  in  time  to 
the  conveyance  to  A.  and  he  being  thereby  brought 
into  difficulties,  he  exhibited  his  bill  in  Chancery  for  a 
fpecific  performance  of  the  agreement  ;  or  that,  on 
payment  of  the  fums  advanced  by  C.  and  re -con- 
veyance of  the  eftates  con'tained  in  the  deed  of  the 
3d  of  June^  the  indentures  of  the  1  ft  and   2d  of 
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[  *  419.  ]    *  June  might  be  delivered  up,  and  the  ellates  be  re- 
conveyed  to  A.  or  as  he  Ihould  direft.     The  infants, 
in  their  anfwer  faid,  that  they  did  not  know  whether  it 
was  for  their  benefit,  that  the  agreement  madebetween 
A.  and  C.fhould  be  performed,  or  that  the 5000/.  and 
interefl,  flioukl  be  paid  out  of  the  real  eflate  of  W.  C, 
the  eldeflfon  and  heir  of  Cor  out  ol  the  rents  thereof. 
On  a  reference  to  a  mailer,  he  reported,  that  A.  was 
oi  about  the  age  of  feventy-one,  and  that  S,  his  wife 
was  of  the  age  of  forty-three  ;  that  they  had  not  any 
ilfue  living,  nor  had  Aaaf  any  foj;- upwards  Qf  twenty-one 
years  pafl  ;  and  that  the  eftates  of  A.  were  of  the  an- 
nual value  of  1  i8o/.  and  were  then  worth,  to  b.e  fold, 
30,000/.  and  that  the  infan|  was  then  of  the  age  of  fix- 
teen  years,  and  was,  from  the  death  of  his  father,  en- 
titled to  a  real  efratc  in  pofTelTion,  of  the  clear  yearly 
value  oi  2640/.  and  upwards,  fubjeft  to  the  railing  of 
8000/.  and  that  there  had  been  already  laved  out  ot  his 
eihite  3000/.  then  in  the  hands  of  the  accountant-gen- 
eral, befides  a  cou.fiderable  fum  in  the  hands  of  the 
receiver,  not  accounted  for  ;  and  that  as  A.  was  fo  far 
advanced  in  years,  and  had  not,  nqr  w-as  there  any  prob- 
ability of  his  having  ilTue,  and  that  as,  whatever  fliould 
"O.  3    *be  paid  out  of  the  infant's  eftate  lorthe  5000/,  and  in- 
tereft,  would  be  fecured  to  him  with  intereft  b.y  the  af- 
fignment  of  the  mortgage,  and  by  the  eftates  veiled  in 
C.and  W.  in  trufttobe  fold, and  would  continue  part 
ot  the  infant's  perfonal  eilate  ;  and,  as  his  perfonal  ef- 
late was  notthen  fufficienttopay  ofFtheprincipalan.d 
intereft  of  the  mortgage,  the  mafter  conceived,  that  it 
would  be  for  the  inf-tnt's  benefit,  that  the  arrears  and 
growirxg  payments  thereof  fhouldbe  paid  out  oi  his  per- 
gonal eftate  ;  and  that  it  would  be  like  wife  for  hisbene- 
iit,  to  pay  off  both  principal  and  intereft  on  the  mort- 
gage, as  foon  as  his  eftate  (houid  be  fufhcient  for  that 
purpofc.  Whereupon,  Lord  Talbot  decreed  the  infant 
to  carry  intp  execution  the  agreement  between  A.  and 
his  father. 
ftl^  The  infant  W,  C.  becam?  of  age  in   November 

:i74i,and  immediately  appealed  to  thehoule  of  Lords 
from  this  decree  and  the  proceedings  thereon  ;  fug- 
gefting,  that  he  was  neither  executor  nor  adminiftra- 
tor,  to  his  father,  and  that  he  claijimed  no  part  of 
his  perfonal  eftate,  or  any  part  of  his  real  eftate, 
^xc(pt  jwhat  was  fettled  upon  him  by  llxift  fettle- 

ixient, 
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*  ment,  and  in  wliich  his  }at}>er  had  barely  an  eflale 
for  hie. that  detennincd  on  h^s  death ;  and  that  there- 
fore he  was  not  bound  to  iulfil  his  father's  cove- 
nants. And,  in  cafe  the  court  Ihould  compel  him  to 
a  fpecific  perfot-mancc  ot  this  agreement  out  of  his 
own  cilate  without  his  confent.he  wouldbeinaworfe 
condition  by  having  been  an  infant  at  the  time  of  heaf- 

.  ing,  tlian  he  co-jld  have  been  if  of  full  age,  fince  'it 
could  not  be  pretended  that  the  court  would  have  made 
iVicha  decree  againll  him, hnd  he  been  of  age,  withor.t 
his  own  exprefs  conlent  to  it;  that  Ihould  he  be  obliged 
to  pay  the  mortgage  money,  intereft,  and  cofts,  which 
then  amounted  to  j'^f^oL  or  thereabouts,  he  could  not 
be  repaid  any  part  of  it,  or  any  intsrclfforhis  money, 
till  after  the  death  of  A.  who,  though  very  old,  w,^s 
healthy,  and  might  live  fcveral  years  ,  the  money  ad- 
vanced by  his  father,  and  now  due  to  his  adminiftra- 
tor  with  intereit,  amounted  to  4850/.  and,  if  A.  was 
then  dead,  thefe  two  fums,  with  the  5^ool.  he  had 
power  to  cliargc,  making  together  17,700/.  mull  be 
raifedby  faleotpartotthe  eftate  in  queition;  and,fup, 
pofing  the  fame  to  be  worth  30,000/.  according  to  the 
mailer's  report,  what  would  remain  of  the  eilate  would 
be  worth  no  more  than  12,300/.  *  in  which,  by  the 
fettlemcnt,  the  infant  could  have  no  other  edate  than 
for  life,  chargcJible  with  40c/.  per  annum  to  A.'s  wife, 
who  was  little  more  than  fifty  years  of  age,  and  very 
healthy.  From  all  which  calculations,  it  would  evi- 
dently beof  prejudice  to  the  infant  to  carry  this  agree- 
ment into  execution  ;  and  that  if  the  ufes  of  the  fet- 
tlemcnt had  been  truly  reprcfented  to  the  mafter,  fo 
that  it  had  appeared  upon  hit:  report  thatthe  infant  was 
only  tenanttor  life,  itwasapprehcndedthe  court  would 
hardly  have  made  fuch  a  decree,  or  declared  it  to  be 
for  the  infant's  benefit  to  perform  the  agreement.  Bnt 
the  reafons  already  fuggeftedin  the  mailer's  report  be-  ■ 
ing  replied,  and  it  being  obferved  in  addition,  that  it 
would  not  make  the  agreement  on  the  ^^'hole  lefsrea- 
i'onable  in  itfeli,or  i^iore  advantageous  for  A.  thatthe 
infant  happened  to  be  only  tenant'forlife  ofthseifate, 
iince  this  was  evidentlyintended  tor  the  purpofe  of  pre- 
fervingthe  eflate  longer  in  the  infant's  family,  and  he 
ijeing  very  young,  would,  according  to  the  courfe  ot 

.  nature,  probably  enjoy  the  eftate  a  great  many  years 
after  A.'s  death.  Befides  the  infant's  father  had  a 
power  of  limiting  the  inheritance  of  the  eftate  to  the 
jjifantj  iihe  had  thought  proper  to  cxercifethat  power. 

Thereupon 
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J^  *'i23,  ]    *  Thereupon  the  appeal  was  difraifTcd,  and  the  decree, 

orders,  and  reports,  complained  of,  affirmed. 

H'ighterv.  ji^  mother  may  likewile,  afting  as  adminiftratrix 

1  Vernon  2-0      ^^  ^^^  huftand,  bind  her  children. 

Vi'je  Balke--.*         And  the  covenants  ot  a  woman,  made  before  mar' 

viiie  V,  Bjilccr-    riag?^  bind  her  alter  taken  hudrand.     Thus  if,  upon  a 

aV^Vri'dls.      treaty  of  marriage,  by  articles  between   A.  father  of 

I  Ro;!  Atjr.  *      the  intended  hulband  on  the  one  part,  and  B.  the  in- 

3.51.  F.  i.pt       tended  wife  on  the  other  part,  A.  covenants  that,  in 

160,  'j6i^,^247.    confideration  of  the  marriage  had,  and  of  payment  of 

a  portion  of  2600/.  he  '.\'iii  fettle  his  eflates  in  manner 

therein  flipulated,  and  B,  covenants   for  payment  of 

the  portion ;  and  the  marriage  be  had,  and  then  it  fall 

out  that  part  of  the  portion  is  fo  circum.ftancedthat  it 

cinnotbe  had  ;  and,  thereupon,  A.  refufes  to  perform 

his  part  of  the  agreement,  unlefs  the  portion  be  paid; 

the  hulband  will  be  compelled,  by  decree,  to  make  up 

the  deficiency  of  the  portion,  though  he  be  no  party 

to  the  articles,  his  wife  having,  zvki!Jifole,co\Qnz.n\c^ 

for  payment  thereof,  and,  confequently,  bound  him, 

after  marriage,  to  perform  that  covenant. 

r  *  124.  ]        '"^In  the  cafe  o{  Mafon  and  Ma/on,  where  a  mother, 

Mafon  V    ,via.     ^^.j^^   ^^.^^  j3q,.|j  jointrefs   and  guardian,  but   had   no 

10o,citedMole-  ,       ,         •    •  r  n    •      i  i  • 

}y  224.  power  by  her  jomture  to  tell  timber,  enterea  into  ar- 

ticles for  the  fale  of  timber  to  the  value  of  looo/.  thefe 
articles  v/*re  carried  into  execution  in  equity. 

'Tf«t.  E-j.  34,  It  being  a  maxim  ip.  law,  that  the  real  eftate  of  a 
feme  covert  fiiall  not  be  boimd  without  a  fine,  no  agree- 
mentof  the  hufbandalone  to  part  with  the  wife's  inher- 
tance  will  bind  the  wiie,  or  be  carried  into  execution 
in  equity.  But  if  the  wi^,  upon  a  private  examination, 
confent  to  an  agreement  by  her  hulband  to  convey  her 
lands,  the  court  of  Chancery  will  decree  it.  But  the 
bill  for  this  purpofe  mult  be  filedagainft  both  huAand 
and  wife  ;  for  the  wifeought  not,  by  lav/,  to  convey  by 
any  compulfion  from  the  hufband,  which  it  v/ill  oth- 
wife  be  intended  that  fhc  does. 

^     '  But  if  a  feme  covert  agree  to  fell  her  inheritance, 

fo  as  flie  may  have  part  of  the  money,  andthelandbe 
accordingly  fold,  and  her  part  ot  the  money  put  into 
truftee's  hands  :  this  money,  is  not  liable  to  the  hufr 
band's  debts,  though  fhe  attenvards  agree  that  it  fliall 

be 
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be  ^'  fo;  norOiall  any  promife  made  by  the  wife  for    [  *  i-S-  J 
tliatpiirpofc,fubfequent  to  the  firft  original  agreement, 
be  obHging  in  that  behalf. 

Tenant  in  tail  cannot,  by  agreement  to  convey  for  '^''^  238  239, 
valuable  confideration  without  fine  or  recovery,  bind  I,  ^'^^'  ^^^^' 
his  ilTLic  in  tail  or  the  remainder  men  ;  becaufe  the 
ilTuc  in  tail  claim  psrjormam  doni,  from  the  creator 
or  author  of  the  eftate  tail  ;  and,  therefore,  a  court  of 
equity,  though  the  ilTue  are  in  the  power  of  the  ten- 
ant in  tail  to  be  barred  by  a  particular  affurance,  tliat 
not  being  had,  cannot  take  away  the  right  they  deri^'e, 
not  from  the  tenant  in  tail,  but  from  the  author  oi  the 
eftate. 

Thus  wliere  A.  tenant  in  tail,  agreed   that  B.  and    Rof,  v.  R',fs, 
lus  heirs  fliould  enjoy  the  entailed  lands,  provided  A.    ^^'  p'*  '7'- 

11    •      !        •  -      L  •  T>     .  !        1    H  1  11  '^    ^-    ^'OVCII    V. 

andhisheirsmightenioy  Jt>.  s  copyholdlands  ;  andtne    Poweli.Pre. 
agreement  was  executed,  and  a  decree  vyas  obtained    Chan,  278. 
againft  A.  to  levy  a  fine  ;  and  A.  died  in  contempt  for    ^'*J^'^"  ".  ''^'•* 
not  doing  it,  and  hisilTue  entered  oiv  die  entailed  lands,    ci.  Rep.  Ea, 
whereupon  a  bill  was  filed  to  compel  him,  to  execute    164, 
the  agreement;  it  was  adjudged  that  the  ilFuc  was  not 
bound  thereby. 

*   But,  if  the  ilTue  enter  upon  the  land,  and  accept     ["  *  126.  J 
of  the  agreament,  it  (hall  bind  him;  becaufe  by  enter-    ^o  adjudj/cfi  m 
ing  uponthe  recompence  which  his  anccftcr  received    f^.p,j^'        ' 
for  the  eftate  tail,  he  makes  himfelf  a  party  to  the  ori- 
ginal agreement,  and  is,  therefore,  bound  in   confci- 
ence  to  perform  it. 

And  a  diftin6fion  is  taken  between  cafes  where  the    yj^^  f  cb  Ca. 
lands  are  entailed  de  JaBo,  and  thofe  where  there  is    23i,236.F;rieh, 
only  an  agreement  to  entail  ;  for,  though  the   agree-    '^^" 
ment  raifes  an  equity  againft  him  that  makes  it,  yet  that 
equity  is  the  creature  of  the  court  of  Chancery,  to  be 
governed  by  it  as  confcience  direfts  ;    therefore  if  a    Y{c{t  i  Verr?. 
man,  being  tenant  in  tail  in  equity,  bargain  and   fell    14/2  Vera, 
his  effate,  the  court  will  decree  fuch  difpofition  good     '3'''»3'?fi83- 
againft  theiffue  ;  for,  to  this  purpofe,  they  conftruc  ^ 

their  own  creature  as  a  fee  limple  conditional  before 
the  ftatute  de  i/orajj,  which  became  abfolute  by  the  hav- 
ing ilTue,  and  the  donee  whereofhad  thereby  the  pow- 
er of  alienating  it. 

It  fcems  that,  upon  the  fame  principle,  the  heir  in 
tailof  a  copyhold,  whofe  anceft.or  iiad  entered  into  an 
agreement  to  fell,  but  liad  died  before  furrender, 
wouid^in  a  court  of  equiiy,  be  decreed  to  convey  ta 
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[  *  *27.  J  the  purcliafer  ;  *for  the  entail  of  a  copyhold  remains 
as  it  was,  at  common  h\v,  and  is  notwidiin  the  ftatute 
a€  don) s , 
Bvo.  Contra^.  Arid,  as  tenant  in  tail  is  reftrained  fi-omali''ninjTtbe 
io''i>"  ^04* "^  *  eilate  without  fine  or  recovery,  fo  is  he  reftraineJ 
from  charging  it,  or  difpoflng,  by  contract  or  a^^ree- 
ment,  o\.  the  lafting  improvements  after  his  death. 
Therefore  if  tenant  in  tail  article  forfale  of  the  trees 
growing  on  the  inheritance,  the  vendee  muft  fever 
them  during  the  life  of  tenant  in  tail  ;  for  if  he  die  be- 
fore they  are  cut  down,  his  iffue  fhail  have  them  as 
part  of  the  inheritance,  and  the  vendee  fliall  not  be 
permitted,  after  the  death  of  tenant  in  tail,  to  fell  one 
tree,  though  it  be  half  cut  down  :  for,  as  the  tenant  in 
tail  ha^  power overthe  inheritance  but  during  his  own 
life, he  cannot  delegate  that  pov.'er  to  another  but  during 
the  fame  time;  and  confequcntly,  wliatever  remains 
part  of  the  inheritance  at  the  death  of  tenant  in  tail,  at 
which  time  his  power  over  it  ceafcs,  muilneceffarily 
go  to  the  heir  to  whom  the  inheritance  belongs. 
Viile  10  Mod.  But  if  tenant  in  tail,  having  a  power  to  make  leafes 
'*^5'  for  three  lives,  covenant  to  make  fuch  a  leafe,and  die 

[  *  128.  3     before  execution  ;   it  is  *  faid,  that  a  court  of  equity 
would  carry  this  into  execution  again  ft  the  heir. 
Per  Cancel,  ^\\Q.  executorsot  every  perfon  are  implied  in  him= 

2  P.  Will. 197,        r   1L-  J  U  J         -T  ■ 

leii,and  bound  without  naming. 

An  attorney,  having  an  authority,  undertaking  fojr 
and  on  behalf  of  his  client,  may  bind  him  by  an  agree- 
ment, and  will  not  bimjei'fhc  liable  in  cafe  of  non-per- 
.    ,  formance.  Thus  if,  previous  to  a  trial,  and  iufl  before 

Tolinfon  v.  .     .  , '  ^         . 

o^iibv,  -i  P.  ^t  ^^  ^^  come  on,  the  parties  come  to  an  agreement  re- 

Wiii. '?77,s,C.  lative  to  the  m.atters  in  quellion,  and  the  attorney   0£ 

*  "'^pp"  ^^^^^  the  piaintift  or  defendant  alone  fign  the  agreement  for 

vid.  5  Srou-n'j  or  on  behalf  of  his  client ;  a  court  of  equity  will  hold 

Par.  Ca.  547.  ^ijjs  binding  on  the  client,  but  will  difujifs  a  bill  fora 

ipecific  execution  againll  the  attorney. 

Parrot  v.  j^^^^  v/herc  an  attorney  prevented  a  perfon  indebted 


Vcr 


from  applying  to  his  creditors  to  compound  his  debts, 
telling  him,  "  that  he  need  not  trouble  himfelf  to  go 
to  his  clients,  for  they  would  begoverned  by  him.,  and 
would  m.ake  no  agreement  without  him.,  butwha?; 
ngreeraenthcmadcthey  would ftandby,*'andhethere- 
upon  agreed,  oq  their  part,  for  a  certain  compofuiou, 
in  conrideralionwhcreofthcfecuritics  fliould  be del^v- 

ereJ 
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tied   *  up,  on.performance  by  the  debtor  of  his  part    \_  *  125.  ] 
oi  the  agree?r.ent  and  relufa^  of  the  creditors  to  abide 
by  tlie  contract  of  their  attorhey,  he  was,  upon  a  bill 
filed,  decreed  to  indemnify  the  former  according  to 
the  terms  of  the  agrecuient. 

A  general  authority  to  a  lie  ward  to  make  cbntraQs    PerLord  Chsat 
with  the  tenanrs,  u'iJl  not  bind  the  lord   without   his    ^/C'^^'^^'Z' 
confent  and  approbation,  unlefs  part  of  the  bargain  be    35, 
aftually  executed. 

It  is  faid  that,  if  a  joint-tenant  enter  into  an  agree-    Vide  2  VerHj 
inent  to  alien,  and  neglcft  fo  (odo,  and  die,  a  court ot    "3» 
equity  will  not,  by  its  decree,  compel  the  furvivor  to 
perform  the  agreement.  But  this  pofition  mult  be  takeil    Per  Lord 
with  this  limitation,  that  the  articles  are  not  fuch  as    ^}^^  w  2    est 
amount  to  a  teverance  ot  the  jou;ture  m  equity  ;  tor;    1  inlt.  ^g.  ^, 
if  they  be,  the  court  will  decree  againft  the  furvivor. 

In  the  cafe  of  Mu [grave  againft  DaJJiroood^^  copy-    Muf^rave  y, 
holder  tor  life,  xvhere,  by  thecuftom  of  the  manor  there    ^y"''  °°^'irj, 
was  a  widow's  eflate,  agreed,  That  J.  S.  fhould  hold 
andenjoy  during  his  life,  and  the  widowhood  of  the  wo- 
man that  he  Ihould  leave  at  his  death  :  after  the  death 
of  *  the  copyholder,  a  bill  was  filed  againft  the  widow    [  *  ^30,  J 
to  have  this  agi  cement  performed.    But  the  court  dif- 
miffed  thebill  with  cofts,  faying,  that  if  fuch  contrafls 
for  copy  holds  Ihould  be  decreed,  the  lords  would  be  de- 
frauded of  their  fines- 

But  Lord  HarcIwHke,mi\\e:  caieoi Hinion  and  /7//?-    Hinton  v^Hln. 
/<?/?,  over-ruled  the  foregoing  cafe,  fo  far  as  it  extended    ^"^'  63?"' 
to  deny  fuch  a  decree,  where  the  agreement  was  for  a 
Valuable  confideration  paid  as  to  the  greateftpart  :  or 
ivhere  the  vendee  had  performed,  or  v*'as  ready  to  per- 
form his  part  of  the  contract.     This  was  a  bill   filed 
for  n  fpecifie  performance  ot  an  agreement  for  a  fale^ 
of  a  copyhold  (and  ^kai  to  the  exclujionofthe  rvidoxv's 
Jrce  bcnchjhya.  father  to  his  fon  for  valuable  confide- 
ration,  paid   as  to  the  gieateft  part,  the  father  dying 
before  an  a6Uiai  furrender.  And  Lord  HarduickewdS    "^''(^ePerning- 
of  opinion,  that  by  analogy  to  the  determinations  at    Noy.'sg  Bee 
law  in  fimilar  cafes,  where  the  hufband  had  aflually    fcn  v.  Slol, 

parted  with  the  eftate,  in  which  cafes  the  widow  loft    1^'*^'  '^5* 
,         ,  ,  ,  '  ,  1     ,         ,        ,      Ireeman  510. 

her  tree  bench,  upon  the  ground  that  the  free  bench. 

eflate  of  the  ivje  was  but  a  brarnh  cut  oj  the  eflate  of  the 

hujband^   the  wife  faould,  in  equity,  where  there  was 

L  an 
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1.  *i3^«  ]  an  agreement,  be  bound  thereby;  *  tor  it  M-as,  in 
equity,  a  parting  with  the  whple  cftate  :  then  that 
court, -confidcring  the  tiling  as  done  from  the  time  at 
whicli  it  ought  to  be  done,  conhdercd  the  vendor  as  a 
Irufiee  for  the  vendee,  and  that  thofe  who  came  in /nj 
phice  ouglitto  perform  his  agreement.  And  his  lorH- 
ihjp  decreed  a  fpecific  execution  againft  the  widow. 
Thirdly,  We  are  to  confider  in  how  iiiany  ways  an 
afFent  may  be  given  to  a  contra£l  or  agreement. 

An  aifentto  a  contrail  or  agreement  may  be  either 
exprefs  ortacit. 

An  exprefs  afTent  is  declared  by  fome  fign  ;  '  as  gef- 
ture,  fpeaking.  writing,  t3c.  and,  in  fome  cafes,  by 
folemn  profeflions  before  magi  Urates,  public  regifler- 
ing,  or  tlie  like.  And  fuch  aflent  may  be  either  pre- 
cedent, concomitant,  or  fubfequent. 

A  tacit  afTent  may  arife  in  feveral  ways. 
It  may  be  interred  from  inaff  ion  or  forbearance  of 
a£ting.  Thus  a  man  by  his  filence,  in  cafe  he  bepref-. 
ent,  and  acquainted*  with  what  is  doing,  is  fuppofed 
L  *  132.  J      to  give  his  afTent  to  what  is  tlien  done;  unlefs  itappear- 
that  he  was  awed  into  filence,   or  any  ways  hindered 
from  fpeaking'. 
Ciaie  v.Ear!  of        As  if  a  prior  mortgagee  witnefs  a  fubfequent  mort-  ■ 
BeHtord,  cited    gage-deed  without  giving  notice  of  his  claim;  this  aft 
1  Wiiu  Rep.    is-confidcred  as  a  tacit  afTent  that  his  own  Tecuritp 
3*3.  fhould  be  poflponed. 

Shep.  Prac.  So  if  A.  make  a  leafe  for  years  to  B.  upon  good  con- 

Coiinf.  482,        fiderat-iori,and  afterwards  he  make  a  leafe  to  C.  of  the  • 
'  ^*  fame  land  for  the  fame  time ;  and  B.  drive  the  bargain, 

and  be  witnefs  tothefecond  leafe,  and  do  not  difcover- 
this  leafe  to  C.  and  it  be  not  excepted  in  the  fecond 
leafe,  and  the  fecond  leafe beupon  goodconfideration: 
in  this  cafe  the  fecond  lefTee  will,  even  at  law,  be  pre- 
ferred. 
Hunfden  v;  Again,  where  a  mother,  to  whom  a  term  was  limi- 

ehevney,  '         ted  in  tail,  ftood  by  at  a  treaty  for  the   marriage   of 
E  Vcrn.    150.    YiQr:  fon,  and  heard  him  declare,  that  the  term  Avas  to 
'  ^'pi*'     ^'     come  to  liim  after  her  death,  and  was  a  witnefs  to  the 
deed  whereby  the  fon  took  upon  hnn  to  fettle  the  re- 
Ycrfion  of  the  term  e:xp extant  upon  his  mother's  de- 

ccafe- 
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*ccarcon  the  iiTus  of  that  marriage,  and  (lid  not  mention  T  *  133.  j 
or  infill  that  (he  had  more  than  an  eihitetor  litctiicrc- 
in  :  on  a  bill  filed  by  the  iliue  ol  the  marriage  againil 
tlie  mother,  praying  that  the  illuc  fhoiild  havethc  ben- 
efit of  the  marriage- lettlement,  and  tliat  tiie  mother 
fhouldmakc  it  good  as  to  thcrevcrfion  oi  the  term  af- 
ter her  deccaie  ;  it  was  fo  decreed,  notwithflanding 
fhe  infilled  that  fhe  was  ignorant  of  her  title,  and  knew 
not  that  (he,  as  tenant  in  tail  of  a  term,  might  diipijfe 
of  it,  and  that  flic  was  no  party  to  the  marriage  agree- 
ment, nor  concerned  in  it. 

And  where  A.  npon  iiis  marriage  with  E.  fettled  the     Raw,  et  nx.  v. 
lands  in  qneflion,  ol  which  he  was  only  tenant  in  tail,     '''^''■'  2  Vein, 
upon  her  for  her  jointure;  and  B.  the  younger  brother    ^^^' 
of  A.  who  was  heir  to  the  entail,  was  privy  to  the  treaty, 
ajid  ingrolfed  the  jointmc  deed,  but  concealed  the  en- 
tail ;  and  altcrivards  A.  died  withoutillue, and  B. hav- 
ing the  deed  ol  entail  in  his  cullody,  brought  his  ejcr?t- 
ment,  and  recovered  at  law ;  E.  filed  her  bill  for  relief, 
and  B,  by  his  anfwcr,  confefTed  thefa6ls  above ftated, 
and  that  he  had  the  deed  of  entail  then  in  his  hands,  but 
did  notraention  his  title,  nor  difcover  the  deed,  becaufe 
*  he  apprehended  his  brother  would  dock  the  entail.       f  *  in.^  ", 
The  court  decreed,  that  E.  Ihould  hold  and  enjoy  her 
jointure  againil  B.  and  all  claiming  by  or  under  him  ; 
which  decree  Vv-as  affirmed  on  appeal  to  the  houlc  of 
Lords. 

And,  in  fuch  cafes,  alTent  is  prefumed,  even  againil  Barnard.  Rep. 
an  infant  ;  for  it  is  meant  as  a  punifliment  for  his  con-  ^^-»  ^°3« 
cealing  his  right,  by  which  an  innocent  perfon  is  drawn 
in  to  advance  his  money,  &c.  Thus  the  court  of 
Cliancery  granted  a  perpetual  inj  anftion  againil  a  mort- 
gagee, who  had  engroU'ed  a  fettlement,  and  notdifcov- 
eredthat  he  had  fuch  a  mortgage  upon  the  ellate  ;  and 
yet  the  mortgagee  was  an  intantat  the  time  heengrof- 
fed  the  deed. 

But,  in   order  to  warrant  us  in  concluding  from  a    ^.^|p  ^,  . 
man's  filence  that  he  has  relinquifhed  his  right,  two    Beezieyi 
things  are  neceflary.  The  firfl  is,  That  he  fhouldknow     '  "^^2.  6, 
that  what  belongs  to  him   is   conveying  to  another, 
for,  when  one  iorbears  to  aft  through  mere  igno- 
rance, it  can  have  no  effetf .  Upon  this  principle  Lord 
Hardwicke,  in  the  cafe  of  IVe/ford  ^ud  Bcezley,  faid, 
that  he  did  not  think  the  bare  attefling  a   deed  as  a 

witnefs 


OF  THE  ASSENT  TO  CONTRACTS 

f  *^5'  ]      vv'itnefscouldcreatefucha*prefumptionofhisknowl- 

edge  of  the  contents,  as  to  affeti  him  with  any  fraud  ; 

becaufe  a  witnefs  ivas  only  to  authenticate  an  inftru- 

mcnt,  and  not  to  be  prefumed  privy  to. the  contents. 

Becket  V.  And  Lord  Thurlow  declared  himfeli  to  be  of  the  fam« 

Bro wS  Rep.    ^^P'^^on  in  the  cafe  of  Becket  and  Co?  di.ey,  for,  that,  in 

Chan.  357,    *    ^uch  cafe,  the  property  was  bound  upon  the  principle 

ot  notice,  and  a  witnefs,  in  prifiice,  was  not  privy  to 

$he  contents  ofa  deed. 

Secondly,  That  he  fliould  be  voluntarily  filent,tho' 
he  has  full  liberty  to  fpeak  ;  for  if  there  be  any  com- 
pulfion,  that  hinders  him  from  a6Hng,  there  is  no 
ground,  from  his  filence,  to  conjeclure  an  aflfent  to 
■vvhat  is  going  forward. 

The  former  principle  gov^erns  in  a  cotut  of  law  in 
cafes  where  a  lefTce  for  a  year  holds  over  ;  for  in  fuch 
cafe  he  isnot  confidered  as  atenantat  will, but  asa  te- 
nant for  a  year  ;  the  law  prefuming,  from  the  leffee's 
iilence,  a  tacit  agreement  to  renew  the  contraft  upon 
the  original  terms. 
Vide  TinriaI.et        So  if  the  holder  of  a  note,  when   it  is  difhonoredj 
L  *  *3^'  ^    omit  to  givereafonable  notice  to  *  the  indorfer,   that 
^ei-m  pTp"*      ^^  looks  upon  him  as  liable,  and  intends  to  refort   to 
voL  s,  foL»67«    ^^^'^  '  he  will  be  confidered  as  agreeing  to  difcharge  the 
indorfer,  and  to  accept  the  maker  ;  for  the  omiffion  of 
that  information  amounts,  in  law,  to  a  tacit  aflent  to 
give  credit  to  the  maker,  and   is  tantamount  to  an  a- 
*    greement  todifcharge  the  indorfer. 

Many  inftances  of  this  kind  "occur  in  cafes,  wliere, 
to  give  effeft  to  fome  great  leading  contraft,  founded 
Viponanexprefsagreement.fome  other  tacit  agreement 
"  muft,  from  the  very  nature  ot  the  tranla^Etion,  be  in- 

cluded therein.  Thus  if  a  man  bargain  with  anothei 
for  the  fale  of  his  trees,  the  lawimplies  that  the  vendee 
ihall  have  free  ingrefs  and  egrefs  to  take  them  ;  be- 
cauie,otherwife,the  former  agreement  would  be  tone 
purpcfe.  So  he  who  lets  a  ciramber,  is  prefumed  to 
confent  that  the  leflee  fhall  make  ufe  of  fuch  other 
parts  of  the  houfe  as  are  necelTary  to  give  him  free  ac- 
Qpdbqlt  3589  cefs  to  this  apartment,  and  free  pafTage  from  it.  And 
it  a  man  give  leave  to  another  to  lay  pipes  of  lead  thro' 
his  lands,  the  law  infers  a  tacit  agreement,  that  he  may 
^ig  the  ground  to  lay  them  there. 

And 


OR   AGREEMENTS. 

Anrl  there  is  one  fpecies  of  tacit  agreement  *  whidi  [  *  13T.  j 
runs  through,  and  is  anne  ed  io  all  contraiis,  condi- 
tions, and  ccvenants  ;  namely, tlicit  it  one oitlst parties 
fail  in  his  part  ot  the  agreement,  he  ihall  pay  the  other 
party  fuch  damages  as  he  has  fuftaincd  by  fach  neg- 
lc61:  or  refnfal. 

Thus  where,  on  payment  of  262''.  los.  by  A.  to  Dutch  v.  Wa'-- 
B.  tlie  latter  agreed  to  transfer  five  fharcs  in  the  If^ef/h  Teii,iVi  7  G.  1. 
copper  mines  at  the  opening  of  the  books,  and  for  fc-  '  j,^^^  ^'^^^^ 
curitygaveA.  anote  in  thefe  words,"  18 /^^^-w//,  1720, 
I  do  hereby  acknowledge  to  have  received  of  A.  262/. 
icj.  as  a  confideration  for  the  purchafe  of  five  fhares, 
vhich  I  do  hereby  promife  to  transfer  to  the  laid  A.  as 
foon  as  the  books  are  open,  being  five  ihares  in  the 
We (Jh  copper  mines.  Witnefsmy  hand."  Thebooks 
■were  opened,  when  A.  requeued  B.  to  transfer  thcfe 
(hares,  which  he  refufed,  and  told  A.  he  might  take 
his  remedy.  A.  brought  an  action  upon  the  Citfe  for 
money  had  and  received  to  his  ufe.  The  chief  jufiice 
left  it  10  the  co)iljdera;tion  of  the  jury,  whether  they 
would  not  make  the  price  of  the  flock,  as  it  was  on  the 
day  when  it  ihoald  have  been  delivered,  the  rreafure 
of  the  damages,  which  they  did,  and  gave  the  plaintiff 
but  17^'.  damages.  And,  on  a  cafe  made  for  the  con- 
fideration of  the  court  of  *  Common  Pleas,  it  was  re- 
folved  that  tlie  verdifct  was  right,  being  not  for  the 
whole  money  paid,  but  for  the  damages  in  not  trans- 
ferring the  flock  at  the  time,  which  was  a  lofs  to  A. 
and  an  advantage  to  B.  who  \\ras  a  rccci\-cr  of  the  dif- 
ference to  the  ufe  of  A. 

So  if  one  ufually  fend  his  fervant  to  market  upon 
trufl,  and,  when  he  takes  up  goods,  fland  to  the  bar- 
gain ;  this  is  evidence  of  his  aifent  that  all  tlie  world 
fhoula  trufl  him  ;  and  may  be  applied  by  a  jury  to  e- 
vince  an  afTent  to  any  particular  contraft. 

There  is  alfo  another  kind  of  afTent  thatmay  becon- 
fidered  as  tacit  or  prefumptive,  though'  it  be  purely 
imaginary.  This  is  where  aperfondoth  not  think,  nor 
indeed  can  think,  of  the  engagement  he  enters  into, 
becaufe  he  is  ignorant  on  vvhat  it  is  founded  ;  yet  he 
is  ftill  furprifed  to  acquiefce  in  it,  becaufe  we  prefume 
that,  if  he  knew  the  thing,  either  lie  would  con  Tent  to 
it  as  beneficial  to  himfelf,  or  fhould  confent  to  it  ac- 
cording to  the  maxims  of  natural  equity. 
Upon  this  principle,  the  law,  upon  every  feoffment,  re- 

leaie. 
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[  *  ^'3^-  ]    leafeJurrender.gift.grairt^orafligHment.vellsthe  pro- 
perty thereby  conveyed  in  the  feofiee,  relcafee,  furren- 
deree,  donee,  grantee,  &c.  his  aflent  thereto  being pre- 
fiimed,  it  appearing  pn?na  facie  to  be  for  his  intereft. 
So  the  heir's  acceptance  of  an  inheritance  defcend- 
mg  to  him  is  prefumed. 
N?(ren  "'  *^*  ''*         ^?^^^"'  ^^  the  perfons  upon  whom  a  bill  is'  drawn, 
Term  r'IV.  '       refufe  to  accept  upon  account  of  the  credit  of  the  m- 
voj,  1. 269.         dorfer,  but  pay  the  bill  for  the  honor  of  the  drawer  : 
thisraifes  an  afiTumpfit,  founded  upon  a  tacit  agreement 
upon  which  an  action  for  money  paid,  laid  out,  and 
expended,  may  be  maintained  againfh  tlie  drawer. 

So  if  the  hufbaiid  turn  his  wife  out  of  doors,  this,  in 
law  amounts  to  a  tacit  affcnt  to  give  her  credit  for 
neceflaries  ;  and,  upon  that  ground,  fubjefts  him  to 
an  aftion  as  before  Ifated. 

Fourthly,  HhaJlconfider  what  circumflances  inval- 
idate an  aflent  given. 

Ignorance  or  error,  in  fome  cafes, renders  a  contra^ 
or  agreement  invalid,  by  invalidating  the  affent  given 
r-  ..  T     *°  '^^  ^y  °"^  ^^  *'^^  parties. 

L  "*■  140.  J  *  jj^  this  refpe61;  a  diflin6fion  is  made,  where  the 
pcrfon  lying  under  the  error  or  miftake,  was  drawn 
-in  to  contratl  by  fraud  and  circumvention,  pra6lifed 
by  one  of  the  parties  in  taking  advantage  of  the  other's 
ignorance  of  his  ^ight,  or  concealing  it  from  him  ;  and 
where  that  proved  to  be  an  error  ormiflake  refpefting 
the  thing  or  fubjea  bargained  for,  equally  unknown 
to  both  parties  :  for,  in  the  former  cafe,  the  contraft 
or  agreement  will  be  null  and  void  in  itfelf  •  becaufe 
in  all  bargains,  where  the  nature  of  the  thing  contrafted 
about,  and  all  its  qualitics,goodandbad,are  explained, 
and  conceived  to  be  underifood,  the  affent  is  yielded 
under  an  idea,  that  the  fafls  are  ftri6Hy  as  ffated. 
Brod,rick  v.  Therefore,  where  one  devifed  his  lands  away  from 

w>ii.239.s.c.     pis  hen-  at  law,  but  did  not  execute  his  willaccord- 
4Vm.Ahr.334.     ing  to  the  ftatute  of  frauds,  and  afterwards  the  heir  at 
^3^20  ^  "°*      '^^^'  ^"  confideration  of  loo  guineas  paid  him  by  the 
'   °'  devifee,  did,  by  deed,   reattng  that  the  nnll  was  duly 

executed,  releafe  tothe  devifee  all  his  right  to  the  eflate 
devifed,  and  then  the  heir  at  law  being  told  by  the 
devifee  that,  there  being  debts  appointed  by  the  will 
to  be  paid,  it  would  facilitate  the  raifing  the  money 
for  the^  payment  of  debts,   if  he  (the  Iieirj  would 

join 
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*  join  in  a  leafe  and  relcafe  oi  thedevifcd  premifcs  ;  [  *  141.  J 
whereupon,  for  ,50  guineas  more  paid  to  liiin,  ihe  heir, 
together  with  the  devilce,  by.  leafe  and  rcleafe,  convey- 
ed the  preinifes  to  J.  N,  and  his  heirs,  in  confidera- 
tion  of  4000/.  mentioned  to  be  paid  by  the  piirehaler. 
And  a  receipt  was  given  [or  the  money,  but,  in  truth, 
the  purch^Je  money  was  not  paid,  but  J.  N.was  a  truf- 
tee  only  for  the  devifce,  and  fo  admitted  to  be.  A 
bill  was  filed  by  the  heir  at  law,  to  be  relieved  againft 
thefe  alTurances.  One  witnefs  Iwrore,  that  the  heir  did 
declare  to  hlrrf,  that  the  will  was  not  worth  any  thing  ; 
and  tl;at  this  declaration  was  made  by  him,  before  his 
execBting  the  releafe.  Pir  curia?/!.  Either  SuhprcJjtO 
ven,  or  fug ^e/l to  /a '/i,  is  a  good  reafon  to  let  afide  any 
releafe  or  conveyance  :  then,  to  recite  in  a  deed  that 
the  will  was  duly  executed,  wli.en  it  was  not,  was  /«jj- 
gfjiiofa'fi,  and  to  conceal  from  the  heir  that  the  will 
was  notdidy  executed,  was/// ///^rr^/i?  vcri.  So  that  both 
sircujnlfances  concurred.  And  as  to  the  declaration 
ot  the  witnefs,  it  was  laid,  it  was  not  to  be  believed, 
that,  if  the  heir  had  known  that  tlie  will  was  not  duly 
executed,  he  would  for  fo  fmall  a  confideration,  have 
parted  wiih  his  eflate  and  the  court  relieved  the  Keir. 

'^'  But  if  it  plainly  appear  that  there  was  no  inten-  [  *i42.  J 
tion  of  fraud  ineithcr  of  the  contraftinpj  parties,  and 
that  the  one  had  no  more  knowledge  ot  the  thing  cun- 
trafted  about  than  the  other  ;  there,  if,  in  a  doubtful 
point,  one  party  miftake,  it  is  fo  much  the  worfe  for 
him,-  but  the  contraft  is  valid  notwithffanding  ;  for 
the  a  (Tent  is  complete  and  full  to  treat  upon  the  fub- 
jeft  as  It  ftands. 

Thus  it  was  laid  down  by  Lord  Macclesfield,  in  the  Cann  v.  Cann. 
cafe  oS.Cann  and  Car//?,  where  two  parties  were  aon-  *  P-VViIl.  726* 
tending  in  the  court  of  Chancery  refpecting  an  eftate, 
and  one  releafed  his  pretenfions  to  the  other  ;  that 
there  could  be  no  colour  to  fet  this  releafe  afide,  be- 
eaule  the  man  that  mad.e  it  had  the  right  ;  for  by  the 
fame  reafoii  there  could  be  no  fuch  thing  as  comprom- 
ifing  a  fuit,  nor  room  for  any  accommodation  :  eve- 
ry releafe  fuppofed  the  party  making  it  to  have  a  right; 
but  this  could  be  no  reafon  tor  its  being  fet  afide,  for 
then  every  releafe  might  be  avoided.  That,  there- 
lore  an  agreement  entered  into  upon  a  fyppofition  of 
a  right,  or  of  a  doubttul  right,  though  it  afterwards 
came  out  that  the  right  was  on  the  other  fide,  fhould 
be  binding  ;  and  the  right  ihould  nut  prevail  agaijii^ 

the 
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L  *  M3-  ]  ^^^c  agreement  oF  '■•  the  parties,  for  the  right  muft  al- 
ways be  on  one  fide  or  the  other  ;  and  thereiore  the 
coinpromife  of  a  doubtful  right  was  a  fufHcient  foun- 
dationer an  agreement, 
Pui]en  v.Rfari-  So  v.'hel'c  One  devifed  his  effa.tes  in  remainder,  after 
y,  e  Aik.  ^87.  3,^  eftate  limited  in  tail,  in  tnift  for  his  niece  E.  anti 
her  fons  and  daughters  in  tail,  and  went  on,  "  //f^;;;. 
It  is  my  Will,  and  I  do  herehy  declare,  that  if  the  faid 
S.  and  M.  (two  daughters  of  E.)  or  either  of  them,  fhall 
hereafter  marry  with  any  perfon  or  perfons  whatfoever 
xoilJiout  tht  confcnt  of  their Jather  and  mother^  and  the 
trujifes  named  in  the  faul  will,  or  the  greater  number  of 
theyn  hvivg,  Jigvified  under  their  hands,  then  it  is  my 
will,  that  fuchof  the  daughters,  fo  marrying,  (hall  have 
and  receive  no  more  benefit  and  advantage  by  my  faid 
will,  orany  thing  therein  contained,  than  it  they  were 
a61ually  dead,  or  not  named  in  my  laid  will,  either  by 
particular  names  or  daughters  in' general."  E.the  mo- 
ther had  three  daughters.  R. — S.  andM.after^vards  M. 
married  witliout  confent,  and  then  a  lawfuit  arofe  be- 
tween the  fiifers  and  their  hulbands  as  to  the  fortunes 
oi  the  wives.  And  then  articles  of  agreenient  wfer€ 
i  *  1^4.  J  entered  into  and  executed  between  all  the* parties,  by 
which,  among  other  things,  it  was  agreed,  that,  after 
the  death  of  E.  the  mother,  who,  was  then  tenant  in 
tail,  an  equal  divifion  ihould  be  made  l>€tween  the 
flaughters  of  all  the  efbtes  belonging  to  the  teftator. 
Afterwards  R.  one  of  the  daughters,  and  her  hufband, 
objeSed  to  M.'s  having  any  fhare  of  the  tellator's  ef- 
tate upon  tlie  ground  that  Ihe  marrying  without  con- 
fent had  forfeited  her  right  in  the  third  of  what  was  to 
com.e  to  her  upon  ihe  death  of  her  mother,  and  in  or- 
der to  get  rid  of  the  agreement,  infilled  that  they  ex- 
ecuted the  articles  under  a  miftake.  Lord  Hardwicke 
faid,  that  there  was  nothing  moremifchievousthan  fora 
.  court  of  Chancery  to  decree  a  forfeiture  alter  an  agree- 

ment, in  which,  if  there  was  any  miflake,  it  was  the 
miftake  of  ail  the  parties  to  the  articles,  and  no  one  of 
them  was  mjore  under  an  impoj^iLion  than  the  other  ; 
and  he  decreed  them  to  be  carried  fpecifically  into- 
execution, 
i  outeflc  P  "^"*  ^^  ^^^^^  cafes  the  parties  muflbe  acquainted  with 
H'lii.  3-6.  '  ihe  extent  of  their  rights,  and  the  nature  ot  the  infor- 
mation they  can  call  for  refpefling  them,  or  otherwife 
the  inclination  of  courts  feems  to  be  that  they  Ihall 
not  be  bound.    Therefore  where  one,  being  a  tree- 

maR 
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*  man  ot  London,  and  having  a  wife,  a  fon,  and  a  f  *  145.  ]} 
daughter,  compounded  with  the  wife  as  to|her  cuftoma- 
ry  part;and  then  made  a  will,  gi\\x\g,interaL  10,000'. 
to  his  daughter,  upon  condition  that  (lie  fhould  relcafe 
her  orphanage  part,  together  with  all  her  claim  or  right 
tohisperlonaleftate  by  virtue  of  the  cuflomof  the  city 
of  London,  or  otherv/lfe,  and  made  his  fon  executor, 
liis  daughter  being  about  the  age  of  twenty-three  years. 
And  the  daughter,  after  having  been  informed  by  her 
brother  tliat  fhe  had  an  cleftion  to  have  an  account  of 
her  father's  pcrlonal  cflate,  and  to  claim  her  orphanage 
part,  e!e6^ed  the  legacy,  and  executed  a  releafe  of  her 
Ihare  under  the  cultom.  Lord  Talbot,  on  an  applica- 
tion by  her  after  taken  hufband  to  fetthisleafeafide,  on 
the  ground  that  her  cuftomary  (hare  would  have  been 
40,000/.  was  induced  fo  to  do  ;  becaufc  his  lordfhip 
laid,  he  hardly  thought  fhe  knew  fhe  was  entitled  to  have 
an  account  taken  of  the  perfonal  cflate  of  her  father,  in 
order  to  afcertain  what  her  orphanage  part  would  a- 
mount  to,  and  that  when  fhe  fhould  be  fully  apprized  oi 
that,  then,  and  not  till  then,  fhe  was  to  make  her  elec- 
tion ;  for  probably  fhe  would  not  have  elefted  to  ac- 
cept her  legacy,  had  fhe  known  or  been  informed  what 
her  *orpanage  part  amounted  unto  before  fhe  waived  r  «  ^^^^  "j 
it  and  accepted  the  legacy. 

Under  the  head  of  ContraiElis,  urider  an  ignorance 
that  does  not  invalidate  the  contrail  for  want  of  con- 
fent,  we  may  clafs  Wager  Contra6fs,  to  the  validity  of 
which  it  is  notefTential  that  the  event  be  in  itfelf  con- 
tingent. For  here  it  is  fufhcient  that  the  event  be  equal- 
ly uncertain  to  the  parties. 

Therefore,  where  an  action  was  brought  to  recover    jones  v.  kaHa 
money  won  upon  a  wager,   whether  a  decree  of  the    '^^'^  Cowpei 
court  of  Chancery  would  be  reverfed  or  not  on  ah  ap-    ^'^' 
peal  to  the  houfe  of  Lords.    And  it  was  objected,  on 
motion  in  arrefl  of  judgment,  that  the  cbntra6l  was 
void  ;  and  one  ground  urged  againft  it  was,  becatife 
the  event  was  not  contingent;  but  certain,  for  the  laws 
of  this  country  were  clear,  evident,  and  certain.    All 
the  judges  knew  them,  and,  knowing  them,  admin- 
iflered  juflice  with  uprightnefs  and  integrity.    The 
event  therefore,  was  certain,  and  of  courfe  the  wager 
fuch  as  in  its  nature  was  impofhble  to  be  loff .  Scdper 
C7ir7afn:  this  contraftisequal  between  the  parties ;  they 
have  each  of  them  equal  knowledge  or  equal  ignor- 
M  aace; 
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i  *  ^47*  i  ance  :  it  is  concerning  *  an  event  which,  reafoning 
by  the  rules  otprcdeflination,  is  to  be  fui-e  fo  far  certain , 
th'U  it  mull  be  as  it  fliouldafierwards  happen  to  be.  But 
it  is  a  tutnre  event  equally  uncertain  to  the  parties,  whe- 
ther tlie  houfe  oi" Lords  would  be  of  the  fame  or  a  dif- 
ferent opinion  with  the  chancellor.  The  prefumption, 
if  any,  rather  againft  the  peifon  betting  in  oppofuion 
fo  the  chancellor's  judgment. 

Here  we  may  likewlfcconiiaer  thofe  cafes,  in  which 
agreements  af.e  made  for  the  purchafe  o\  eflates,  and 
the  like,  which  eilates  are  afterwards  found,  in  circum- 
slances,  to  have  been  errpneoufly  reprefented  to  tlie 
purchaler.  In  tljcfe  cafes  a  diitin8ion  is  made  accord- 
ing to  the  nature  of  the  circumflauces  miflaken,orrefn 
peiling  which  there  is  error.  If  the  niillake  be  refpe6l- 
ijig  I  hut,  at  which  the  perfon  making  the  contraft  par- 
ticularly aimed,  the  agreement  will  be  void,hisafient 
being  founded  on  the  ground,  that  the  thing  in  which 
tlie  error  lies  exifled,  or  was  wanting.  Any  deviation 
from  the  terms  of  the  contraft  in  thefe  refpefts,  is,  there- 
fore, elfcntial.  But,  it  the  error  be  in  fome  circum- 
ifanee,  which,  although  tlie  purchafer  would  have 
been  better  pleafedwith  his  bargain  had  it  exifled,  yet 
.  "^i-lS,  J  he  did  not  *particularlyaimat  andfpecify  in  hiscon- 
traft;  here  the  bargain  will  be  good,  and  the  deleft  will 
iie  in  compenfation :  fortheexiiience,  or non-exiflence 
oi  this  circuniifance,  does  notappearto  have  been  con- 
fidered  as  an  elTential  motive  to  theaffent  given  ;  and 
then  the  git  of  the  contraftisthe  value  of  the  thing  con- 
trafted  tor,  which,  in  cafe  of  any  variation,  may  be  e- 
qualized  by  deducing  the  difference  of  value  out  oi 
the  purchafe  money. 

As  for  example,  fuppofe  a  man  contrafled  and  agreed 
to  fell  an  eilate,  and  in  his  dcfcription  flated  it  to  be 
tythe-free,-and  it  afterwards  turned  out  to  be  fubjeft  to 
tythes  ;  if  it  were  not  evidently  the  intention  of  the 
party  contracting  for  the  purchafe  that  it  fliould  be 
ty  the-free,  fo  as  that  were  the  exprefs  motive  to  his  af- 
fent,  the  being  fubjeft  to  tythes  would  not  invalidate 
tlie  agreement;  for,  whether  it  be  fo  or  not  is  an  accident, 
and  has  nothing  to  do  with  the  efTervce  of  the  contra6l : 
it  is  confidered,  therefore,  as  not'afFefting  the  aflcnt 
to  purchafe,  but  merely  as  giving  the  vendee  a  right 
to  call  upon  the  vendor  for  an  abatement  of  price,  in 
proportion  to  the  inconvenience  or  diminution  of  val- 
ce,  that  the  being  tythable  occaHons. 
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*  So  i\  a  mati  u'crc  to  agree  to  pmchafe  aneftate  up-  [  ^149.  ] 
^n  a  pailicular,  in  which  it  were  ilated  to  confill  oi  a 
manor,  lands,  '^c.  and  it  turned  out  that  the  manor 
belonged  to  another  pori'on,  and  not  to  the  vendor.  The 
bargain  would  neverthelefs,  be  carried  intoexecution, 
in  equity,  fiihjcft  to  an  abatement  in  price,  accordincj 
to  the  value  at  wiiich  the  manor  was  cftimated.  And, 
yet,  it  may  be  very  material  in  the  confideration  ot 
the  purchafcr,  whether  lie,  or  another  perfon,  be  lord 
of  the  manor  extending  over  his  eftates.  Butfuch  cir- 
cumftanccs  are,  neverthelefs,  confidcrcd,  in  equity,  as 
laying  in  compeniation  merely. 

To  put  this  principle  ot  equity,  in  a  Hill  (Ironger 
light.  Suppofe  an  eftatc  '.vlih  a  manor  were  fold  by  a 
particular,  fpeeifying  the  value  of  each  pMt,  and 
wherein  the  manor  were  thrown  in  as  a  make  weight, 
and  on  a  valuation  taken,  at  the  inflance  of  t!ie  vendee, 
the  elldte  we*c  valued,  without  the  manor,  at  the  fum 
fliptilatcd  to  be  paid  for  it  with  the  manor  ;  and  it 
turned  out  that  the  manor  was  in  another  perfon,  and 
not  in  the  vendor  :  in  Inch  cafe  it  appears  to  me,  that 
the  bargain  ought  to  be  carried  into  effect,  in  equity, 
without  any  dedufclion  from  the  fum  *  Ifipulated  for  [  *  ijo.  J 
the  purchafe.  For,  confidering  the  ground  upon  which 
the  parties  contract,  ihe  vendee  is  no  lofer  by  the  defi- 
ciency. The  contratl  ftill  remains  equal  upon  their 
eftimation. 

But  if  tlie  buyer  make  it  an  exprefs  condition  in  the 
agreement  for  the  purchafe,  that  the  lands  be  tyuiX- 
free,  or  that  there  be  a  manor,  and  the  feller  covenant 
therein  to  that  effett  ;  then  unlefs  the  fatl  turn  out  as 
llipulated,  the  contraft  will  be  null. 

And,  in  fome  contrafts,  the  ini-ention  of  tlic  parties, 
as  to  the  nature  of  their  affent,  will  be  inferred  from 
circumflances ;  as  from  price,  or  the  like.  Tiius  if  a 
man  fell  a  horfe  for  a  price,  which  it  could  not  be 
worth  unlefs  it  were  found,  thecontraft  will  be  void. 
If  it  turn  out  otherwife  ;  for  tfie  purchafer  would  nev, 
er  have  confented  to  give  a  found  price,  unlefs  he 
were  to  have  a  found  horfe. 

This  principle  is  illuftrated  by  the  writers  on  nat- 
ural law  by  a  very"^ppohte  inflance,  namely,  that  of 
a  female  flave  clothed  in  the  drefs  of  a  man,  and  of- 
fered to  be  hired  or  fold  in  that  charafter. 
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C  *  ^5*'  1  *  Infuch  cafe  the  difference  of  the  [exes  is  only  to  he 
known  by  their  habits,  and^conjequently,  cannot  be  mif- 
taken^  unUfs  under  a  difginje.  And,  therefore,  the  hir- 
er mull  be  luppofed  to  have  confented  to  the  agree- 
ment, under  the  affurance  that  the  fervant  was  oi  that 
fex  whoje  habit  flie  wore,  and  then  the  error  is  ejfential, 
aad  confequently,  the  bargain  is  null  and  void. 


O? 


[    »52.    ] 


Ob'  THE  SUBJKCrS  OF  CONTRACTS  OR  AGREE- 
MENTS. 

HAVING  {hewn what  perfonsare  capable  of  con- 
trafluig,  or  beuig  contracted  with  ;  we  arc  ne- 
ccfTarilylccI,  in  the  next  place,  to  confiderthefubjefts 
refpefting  which  contradh  may  be  entered  into,  and  in 
whatrcrpctis  men  may  lawfully  bind,  or  oblige  them- 
felves  by  tlieir  words,  or  bargains. 

And  it  is  obfervable,  upon  this  branch  of  our  enqui- 
ry, that  a  diftinftion  fublifls  between  conlrach  that 
areexecuted,  and  fuch  as  are  executory.  For  it  is  a 
known  rule  of  law,  that  a  man  cannot  by  contract,  ex- 
ecuted, grant  or  convey  any  thing,  in  which  he  has  not 
an  aftual  or  potential  intereft,  at  the  time  of  the  grant 
or  conveyance ;  becaufe  it  is  neceflary  that  he,  who  by 
his  contra£t  makes  another  poilellbr  of  any  thing, 
fhould  firll  be,himfelf,the  proprietor  of  it.  In  our  law, 
therefore,  every  contraft  executed,  refpeflinga  fubjeft 
of  which  the  party  *  conveying  is  not  owner,  aftually  |]  *  1^3. 
or  potentially,  at  the  time  of  entering  int<.^  it,  is  void. 
Thus,il  a  man  grant  all  the  wool  that  fhall  grow  upon  his  ^^^^ 
(lieep,  that  he  fhall  buy  hereafter^  this  is  a  void  grant ; 
for  he  has  the  wool  neither  actually  nor  potentially. 

So  if  one  make  a  leafe  of  lands  to  another,   and  the    Co.Litt.  41 
leflbr  has,  then,  no  intereft  in  the  lands  leafed  ;  it  is  a 
good  plea  for  the  ledee  to  fay,  "  that  the  lelFor  had  no- 
thing in  the  lands  at  tliet  im  of  the  leafe. 

Upon  the  fame  principle,  if  one  grant  unto  another  Bac.  Max. 
a  rent-charge  out  of  white  acre,  and  that  it  fhall  be 
lawful  for  the  grantee  to  diflraia  in  all  the  other  lands 
whereof  the  grantor  is  then  feized,  and  iathofe  which 
he  fhall  thereafter  purchafe  ;  although  this  be  but  a 
liberty  ol  diftrefs,  and  no  rent,  except  out  ot  white  a- 
cre,  yet  the  claufe  is  void,  as  to  the  lands  to  be  pur- 
chafed  afterwards. 

So,  if  a  reverfion  had  (when  attornment  was  in  ufe)    Ibid, 
been  granted  to  J.  S.and  afterwards  J.  D.fa  ftranger) 
had, 'by  his  deed,  granted  to  J.    S.  that,  if  he  (J.  DJ 

purchafed 
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[  *  iM-  1  *purcharedtheparticulareflate,he  would  attorn  to  tlie 
grant;  this  had  been  a  void  attornment,  notwithftand- 
i"gJ-D.hadafterwardspurcharedtheparticuIareftatc. 
Co.L.tt.acg.b.  Upon  the  fame  principle,  it  is  laid  down  by  lord  CW^, 
that  if,  before  the  4.  Ann,  cap  16.  [zQ.  9.  the  conufee 
of  a  fine,  previous  to  attornment,  had  bargained  and 
fold  the  feigniory  to  another;  the  bargainee  could  not 
have  diftrained;  and  thereafonis.becaufe  the^T«/?/i?r 
could  not  have  diftrained  ;  and  no  7nan  can  transfer 
more  right  to  another  man,  than  he  has  himfelf. 
F;ov,d.  432.  Again,  if  one,  being  poiTelfed  of  a  horfe,   fell  the 

horfe  to  another,  upon  condition  that  he  pay  forty 
pounds  for  ivexCkriJi/nas :  the  c on traft  being  complct. 
ed  as  foon  as  the  price  is  agreed  upon,  he  cannot,  after- 
wards, and  before  Chrijimas,  fell  it  to  a  third  perfon. 
Nor  will  fuch  latter  fale  be  made  good,  though  the  firlt 
vendee  tail  of  payment,  by  reafon  whereof  the  vendor 
re-feizes  the  horfe  ;  becaufe,  at  the  time  of  the  fecond 
^  contraft,  the  vendor  had  neither  intereft,  nor  property, 

norpofiTefTionof  the  horfe,  but  only  a  condition,which 
r  *  ^55   ]    '^^ill  not  enable  him  to  contra£l*  for  the  property  and 
pojIelTion  ;  therefore,  it  is  merely  a  void  aft. 
Bac.  Max.  78.        And  if  A.  grant  unto  B.that  if  B.  enter  into  an  obli- 
gation to  A.oii  00/.  and  after  wards  procure  \iwnlucha 
lea/e,  then  the  fame  obligation  fhall  be  void.  And  B. 
enter  into  fuch  an  obligation  unto  A.andafterwards  pro- 
cure fuch  a  leafe,   yet  the  obligation  is  fimple  ;  be- 
caufe the  defeazance  was  made  of  that  which  was  not. 
J9  H.  6.  62.  So  if  A.  grant  to  B.  by  deed,  that  if  B.  make  unto 

Grant  40°*  A.  an  obligation  for  any  fum,  it  Ihall  be  void  ;  and  af- 
terwards B,  enter  into  fuch  an  obligation  to  A.  the  grant 
is  void  ;  becaufe  it  is  the  grant  of  a  duty  that  A.  had 
not  in  him  at  the  time  of  the  grant ;  and  every  man 
may  bind  himfelf  to  what  he  pleafes. 
Dyer,  221.  PI  Nor  will  the  law  allow  a  man  to  grant  or  incumber 
?^'  that  in  which  he  has  only  an  Inchoate  title,  or  interefi 

to  be  pertefted  in  future.  Thus,  if  a  writ  of  annuity 
were  granted  by  a  prebend,  after  collation,  admiffion, 
and  inilitution,  but  before  inflallation  or  induftion  ; 
fuch  a  grant,  though  it  were  confirmed  by  the  ordinary, 

he 
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he  being  the  patron,*  would  be  void;  becauf'e  the  pre-    j"  *  156.  J 
hendhddhnt.j  us  ad  rf?n  znda.  future  intereft,  andnot^z^i 
ifi  ft ;  for  he  cannot  be  faidto  be  a  prebendary  to  all 
intents,  nor  at  the  common  law,  without  the  real  pof- 
feffion,  which  is  given  him  byindutiion. 

But  we  muft  diftinguifh  the  lafl-mentioned  cafe  from 
thofe  cafes  in  which, alihowgh  it  be  uncertain  whellier 
the  thing  granted  will  ever  exiil,  and  it,  confequently, 
cannot  be  aElually  in  the  grantor  or  certain,  yet  it  is  in 
him  potentially  ^z%  being  a  thing  accefTory  to  foraething 
which  he  ad u  illy  has  in  him ;  ior  (ach potential propev- 
ty  may  be  the  fubje6lofacontra6iexecuted,asa  grant, 
or  the  like.  Thus  a  parfon  may  grant  all  the  tithe  that  22  H,  6.  434 
he  (hall  havein  fuch  a  year,  yet, perhaps, he  (hall  have 
none;  for  the  right  to  the  advowfon.Gi'f.isinhim.and 
out  of  t/ial  advowfon  they  arife.  So  a  tenant  for  lile 
may  fell  the  profits  of  his  lands  for  three  or  four  years 
to  come,  and  yet  the  profits  are  not  then  in  e^'e.  Up- 
on the  fame  principle,  a  lord  of  a  manor  may  part 
with  the  profit  ot  his  courts  for  a  time  to  come. 

This  principle  was  inveftigated  and  *  confirmed  in  {]  *  157.  j 
the  cafe  of  Grantham  again fl  Hawley.  There,  one  Grsntham 
feizedofland,letthefame  by  indenture  for  twenty-one  Hob^''T'?' 
years,  and  covenanted  therein  that  it  (hould  be  lawful 
for  the  lefTee,  his  executors  and  aflfjgns,  tocarry  away 
to  his  own  ufe,  fuch  corn  as  fhould  be  growing  upon 
the  ground  at  the  end  of  the  tejm  ;  and  afterwards  rb.e. 
lelfor  affigned  his  reverfion.  And  one  queftion  was, 
whether  the  leffee  was  entitled  to  corn  fo  growing  ? 
and  it  was  argued  on  the  part  of  the  alhgnee  ot  tiie  re- 
verfion, that  it  was  merely  contingent,  whether  there 
fhould  be  corn  growing  upon  the  ground  at  the  end  of 
the  term  or  not;  and  ihat  the  leffor  never  had  property 
in  the  corn,  and,  therefore,  could  not  give  nor  grant 
it  ;  for  the  right  to  the  corn,  Handing  at  the  end  of  the 
term,  being  certain,  accrued  with  the  land,  to  the  lef- 
for. But  judgment  was  given  againft  the  reverfioner: 
becaufe  it  was  faid,  that  the  property,  and  very  right 
of  the  corn,  when  it  came  into  being,  was  pafTedaway  ; 
for  this  was  both  a  covenant  and  a  grant  ;  and,  there- 
fore, if  it  had  been  of  natural  fruits,  as  of  grafs  or 
hay,  which  run  merely  with  the  land,  the  like  grant 
would  have  carried  them  in  property  after  the 
term.     Then,  though  Qonw^exejm&us  vndujirialis., 

.       io  * 
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[  *  1^8.  ^{'n  that  belli'it  fowcditmiglif  rcem  to  have  akind  o[ 
property  i\^ji>  faflo  in  it,  divided  froMi  the  land,  and, 
therclore,  it  would  go  to  the  executor,  and  not  to  the 
heir  ;  yet,  in  this  cafe,  all  the  color  the  reverfioner 
had  to  it  was  by  the  land,  \\'hich  he  claimed  from  the 
Icffor  who  gave  the  corn  ;  and,  though  the  Icffor  had 
not  the  corn  a6bially  in  him, nor  ccrtai)i,  yet  he  had  it 
pctnitiaily;  for  the  land  was  the  mother  and  root  of  alt 
the  fruits.  Thcretore  he  that  had  that,  might  grant 
all  fruits  that  might  arifeupon  it  aiierwards,  and  the 
property  would  pafs  as  foon  as  the  traits  were  extant. 
And  where  contrath  are  executory,  operating  as 
declarations  precedent,  and  to  the  perte6tion  of  which 
Tome  new  aft  or  conveyance  is  neceffary  to  give  them 
life  and  vigor,  the  law  admits  of  them,  althoughmade 
belbre  any  intercft  vefleu. 
Facou'i  Max,  As  if  a  man  covenant  v/itli  J.  S.  by  indenture,  that 

7y-  before  fuch  a  day  he  will  purchafethe  manor  of  D.  and 

before  the  f;une  day  levy  a  fine  of  the  fame  land,  and 
that  the  farr.e  fine  Ihall  be  to  certain  ufes  which  are  ex- 
L  *  ^59'  1     preffed  in  the  indenture.  This  indenture*  will  bind  the 
land, though  it  be  purchafcd  alter  ;  becaufe  there  is  a 
new  aft  to  be  done,  nam.ely,  the  fine, 
Eac  Max.Po.         So  if  I  grant  unto  J.  S.  authority,  by  my  deed,  to 
demife  for  years  the  land  whereof  I  am  now  feized,  or 
hereafter  Ihall  be  feized,  and  after  I  purchafe  lands. 
End  J.  S.  my  attorney,  demife  them  :  this  is  a  good  de- 
mife, becaiife  the  demile  of  my  attorney  is  a  new  aft, 
and  all  one  with  a  demife  by  myfelt. 
Ib'.d,  7g.  But  if  there  werenonew  aftto  be  done,  then  it  would 

beotherwife :  as  if  a  man  fhould  covenant  with  his  fon, 
inconfideration  of  natural  love,  to  ftand  feized  unto 
liisufe  of  the  lands  which  he  fhould  afterwards  pur- 
chafe, the  ufe  would  be  void.  And  the  reafon  is,  be- 
caufe there  is  no  new  aft,  nor  tranfmutation  of  poJlef- 
fion  following,  toperfeft  this  inception,  for  the  ufemuflt 
be  limited  by  the  feoffor,  and  not  by  the  feoffee,  for 
the  feoffee  liife>K->  intercflat  the  time  of  the  covenant. 
Jbid.  8s.  So,  ifA.m^k^age  land,  and  afterwards  covenantwith 

j,  S.  in  confideratiou  of  money  which  he  receives 
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frdm  him,  that  after  he  *  has  entered  for  the  condition      ["  *  160,  j 

broken,  he  will  fland  feifed  to  the  ufe  of  J.  S.  and  A. 

enter,  and  this  deed  be  enrolled,  and  all  within  the  fix 

months  yet  liothing  palTes  ;  becaufe  the  enrolment  is 

no  new  att  but  a  perfcclive  ceremony  of  the  firfl  deed 

of  bargain  and  fale ;  and  the  law  is  more  flrong  in  this 

cafe,  becaufe  of  the  immediate  relation  that  the  inrol- 

ment  has  to  the  time  of  the  bargain  and  fale,  at  which 

time  the  bargainor  had  nothing  but  a  naked  condition. 

So,  if  there  be  tv/d  joint^tenants,  and  one  of  them    lbi«i.  Ctv-Jac.  ^5 
bargain  and  fell  the  whole  land,  and  before  the  inrol- 
ment  his  companion  die,  nothing  paiTes  of  the  moiety 
accrued  by  fuirvivor. 

Another  obfervation  oppofite  to  this  pai-f  of  our  fub- 
je6l  is,  that  the  right  of  difpoling,  being  a  right  com- 
merlfurate  with  and  correlative  to  property,  cannot  be 
extended  beyond  the  ability   of  the  party  contrafting 
to  difpofe  ;  bscaufe  it  is  vain  and  impertinent  to  con- 
trail about  matters  which  are  unattainable.  It  follows 
from  hence  that  no  right  can  be  created,  r\ot  obligation 
be  incurred,  from  a  contraft  to  perform  things  natur-     Bro,  tit,  hlti" 
^//yimpofhble.  And,  therefore,  were*  one  man  abfurd      [  *i6i.  J 
enouo-h  to  covenant  with  another  to  build  him  a  large    9?-  ^'  ^"^^ 
houfe  m  a  day ;  or  to  go  to  Rome  mtheii^me  time  ;  or    Puffend.  iib.3, 
to  overturn  W^ftminller  Hall  with  his  finger;  or  to    fee  2.  Etibid* 
m-^k.Q  \hc  Thames  overflov/   V/e/l mi njk r  HzW  t,  ov  to    ?|ote  ».43E.^, 
drink  up  the  fea  ;  or  touch  the  fky  with  his  hand,  or 
fuch  like  impoffibilities  :  fuch   contrails  would   be 
void  ;  and  the  party,  undertaking  to  accom'pliili  them; 
would  be  fubjefcl  to  no  aftion,  even  for  damages  ac- 
cruing by  reafon  of  non-performance. 

But  wemuft  diftinguilh  here,  between  things  natur- 
ally impoffible,  and  the  imprafticability  of  accom- 
plilhing  of  which  mufl  be  evident /o  all  parties  at  the 
time  of  contratling  ;  and  things  which  are  hot  pkyfi- 
caUy  impoflTiblcbut  theimpofBbility  of  accomplifting 
of  wliichanfes  frqm  circumflances  peculiartothe  par- 
ty contraflin?;  for,  in  the  latter  cafes^  although  the 
main  contracl  be'ofneceflity  void, by  reafon  of theina- 
bility  of  the  perfon  uudcrtakirig  to  perform  it  :  as  if  a 
man  contract  to  fell  an  eflate,  the  title  to  v/hich  is  iri 
another  perlon  :  yet,  though  equity  will  not  enforce 
a  fpecific  execution,  that  will  not  difcharge  the  per-  Cornwall 
fon  contrafting  to  fell,  from  paying  damages  to  the  v.  wiiHama, 
other  party  forany  lofs  he  may  fuflai'n  hy  rcalbn  of  his    Coiics's  Cs,  ia 
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£•  *  i52.  J  being  irnpofecl  *  upon;  for  although,  where  a  perfon 
covenanting  through  remiirnefs  and  negligence,  un- 
dertakes an  imponibihty,  lb  far  as  goes  to  his  capa- 
city of  performing,  the  main  undertaking  mufl  be 
void  ;  becaufe,  that  the  thing  fl^pulated  is  pi  atl  cable 
to  the  pa.'ftv  Jfipu-ating  to  perform  it,  is  prefumed  as  a_ 
tacitcondition  in  the  confra61or"s  mind  in  every  agree- 
ment ;  the  law,  nevcrthelefs,  upon  account  of  the  neg- 
lect and  default  of  the  undertaker,  binds  him  to  anfwer 
any  damage  that  the  other  party  fuffers  through  liis  be- 
ing difappolnted,  but  not  to  any  damages  aj  a  com- 
penfation  for  the  non-per forma  ice  /the  thing  contract^ 
edfor  7tfflf,i\\^i,  as  being  im'^xd.tAicdhlc  to  the  party\ 
liot  requiring  any. 
Thornboiough  Thus  v^^here  A.  in  confideration  of  2j,  SJ.  in  hand 
V.  whitacre,  p^j^  ^q  \{\m,  and  of  4/.  17J.  6d  to  be  paid  to  him  upon 
1 )  64  s'"".*  liis  performance  of  the  agreement,  contrafted  to  deliv- 
6  Mod.  30  5.  er  to  B.  two  grains  of  rye-corn  on  the  Monday  follow- 
ing, and  To  on  progreffively,  doubling  the  quantity  on 
every  Monday  during  the  year :  it  was  obje61ed,  on  an 
aftion  on  the  cafe  brought  upon  this  agreement,  that  it 
appeared  upon  the  face  of  it,  to  be  impoffible,  the  rye 
r  *l6<:?.  1  to  be  delivered  amounting  to  luch  a  quantity  as  all*  the 
rye  in  the  world  was  not,  fufficient  to  produce.  Sed 
per  curiain,  if  a  man  will,tor  a  valuable  confideration, 
undertake  a  thing  impofliblc  zviih  reJpeS  to  his  ability^ 
that  will  not  make  the  contraft  void ;  for  though  the 
contraft  be  a  foolilh  one,  yet,  it  will  hold  in  law,  and 
the  perfon  fo  contracting  ought  to  pay  fomething  for 
his  folly,  and  the  caufe  was  compromifed  on  re-pay- 
ment ot  the  half  crown  with  cofts. 

And  where  the  term  '*  impojftble'  in  its  phy/ical 
fcnfe  is  applied  to  an  agreement,  it  is  to  be  taken  in 
its  fulled  extent  ;  and,  therefore,  a  man  may  bind 
himfelt  to  do  any  thing,  which  is  not  ftri611y  impof- 
fible,  and  tiie  law  will  hold  bim  to  the  perlormance  of 
it.  The  'cgal  dillintfion,  therefore,  between  a  near 
and  remote  podibility,  is  not  regarded  in  executory 
contraMs.  And,  therefore,  if  A.  >  ovenant  with  B. 
that,  in  cafe  he  die  without  iff  'C,  he  Vv-ill  give  his  lands 
in  D.  to  kis  brother  ;  a  court  of  equity  will  carry  this 
agreement  into  execution,  upon  the  contingency  hap- 
pening, a'l.houoha  ■:  ■^^Uatwi  in  a  dc.n  "  aj;  r  dwng 
roUhout  ?/"'/<?"  would  he  von;.  So  a  (  o'  enant  to  'ettie 
iirid-^,  of  whicha  man  hasonly  apolhbility  of  dcfcent. 

Will' 
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will  b?  carried  intoexecution*  in  equity  :  for  a  decree       [  *  i54.  ] 
of  that  court  does  not  attach  upon  the  inUreji  in  the  land 
ilipulated  ahout;  but  the  court  enforces  the  performance 
of  the  agreement  in  jpecie^  by  its  procejs  agamfl  tht 
f€rfon  to  compel  him  to  execute  it. 

And  the  I'ubjecl  of  every  coutratt  muft  not  only  be 
athingnaturally  poflibletobcaccomplilhcd.butitmuft 
alfo  be /nora/'/>'fo;  tor  to  gi\e  an  agreement  an  intrinli- 
cal  obligatory  force,  and  fit  it  to  produce  an  aftion  in 
courts  of  juflice,  it  is  not  enough  that  it  be  made  with 
the  confentof  both  parties,  but  the  fubjett  of  it  ought 
to  be  fuch  a  thing,  as  men  have  a  laivfw  right  and  pow- 
er ot  Itipulating  about  at  their  pleafure.  Therefore,  to 
make  an  agreement  truly  obligatory,  it  isrequifite  that 
the  party  undertaking,  have  a  W(?rc/',  as  wellasap/ziy^ca^ 
power,  ot  periorming  the  thing  agreed  upon. It  tollows, 
that  an  engagement  to  do  a  thing  in  itfelt  unlawful  mud 
be  void  ;  for  it  would  be  abfurd  that  an  obligation, 
which  derives  its  fanHion  from  the  law,  Ihould  put  us 
under  a necelhtyol  doing  iomething^vhich  the  law  pro- 
hibits. All  ads,  therefore,  undertaken  againll  legal 
conflitutions,  are,  by  virtue  of  the  law,  null  and  void 
Upon  two  grounds ;  namely,  tirlt,  *  becdufe  where  the  [  *  165.  T 
objett  ot  a  contract  is  contrary  to  a  man's  duty,  it  may 
be  prefumed  that  he  did  not  gi\e  his  full  and  free  af- 
fent,  efpecially  if  it  be  to  perpetrate  any  crime,  as  mur- 
der, thett,  or  perjury.  Secondly,  becaulc  the  la\v',  by 
forbidding  it,  takes  irora  the  contractor  the  power  ot 
obliging  himfelf  to  do  it,  and,  by  confequence,  pre- 
vents the  perfon  contratnng  trom  gaining  any  right 
of  requiring  it  to  be  done.  It  becomes,  therefore,  ne- 
ceffary  for  us  in  order  to  have  a  clear  conception  of 
the  law  of  England  as  to  the  fubjeR  of  contra'-ts,  to 
confiderin  what  refpeit  mattcjsor  things  are  faid  to  be 
againll  law . 

Matters  or  things,  againfl  law,  may  be  faid  to  be  fo 
in  two  fenles ;  v,z.  Firil,  in  a  proper  ;  Secondly,  in 
an  improper  fenfe. 

All  matters  or  things,  againft  law,  in  a  proper  fenfe,     vide  iP.WlIl. 
are  reducible  under  three  heads.  189. 

Firft,  either  to  do  fomething  that  is  malum  in  ft,  or 
ma'itmprtlubitum. 

Of  the  firft  kind,  are  all  contraBs  that  have  for  their 
obje£l  fomething  forbidden  by  the  eternal  immut- 

able 
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(  £  1 1,66.  ]  able  laws  of  niture  and  of  God  :  *as  to  commit  mur- 
der, thett,  perjury,  or  the  like  ;  which  comrath  ac- 
quire no  additional  turpitude,  from  being  declared  un- 
lawful by  any  leglllature. 

F'tZ't'-t-  Therefore  if  I  be  under  an  obligation  to  pay  you 

Oaiig  13-  2_7.  if  you  kill  or  rob  fu'h  a  perlon  ;  this  is  a  void  ob- 
ligation, and  creates  no  rigl)t, 

Co.Lii:.£c6.b.  The  fecond  denomination  of  contra6>s,  void  on  the 
ground  of  being  contrary  to  law,  t,/2.  thofe  that  are 
viala  prohxbita,  applies  to  things,  which,  though  they 
be  not  malainfe,  or  contrary  to  the  law  of  God  and 
nature,yetare badas being  againft  the  law  of  thelandj 
becaufethey  are  either  repugnant  to  the  welfare  ol  the 
ftate  ;  or  againft  fome  maxim  or  rule  in  law  ;  or  in 
contradiftion  to  fome  pofitive  ftatute. 

Alkyn  6^,  Among  the  firft  of  this  defcription,  namely,  of  fucU 

as  are  repugnant  to  the  welfare  of  the  ftate,  all  con- 
trafts  or  agreements,  that  have  for  their  objeB  a  re,- 
llrittion  of  trading  in  any  particular  way  in  general 
throughout  Enpjanddve  ranked; all  fuch contra 6fs be- 
ing void,  as  militating  againft  national  policy,  one 
C  ^  '^7*  3  great;  objetl  *  oi  which  is,  and  ought  to  be,  to  encour- 
age and  promote  trade,  and,  confequently,  to  invali- 
date  all  contrafts  that  have  a  tendency  to  check  or  re? 
ftrain  the  exercife  ot  it. 

ypon  the  fame  principle,  namely,  to  prevent  any 
Itipulations  that  have  a  tendency  to  difcourage  trade, 
every  contratl,  that  has  lor  its  objeft  a  general  reftric- 
tion  not  to  exercife  a  trade  within  a  limited  period  of 

&.  H.  5.  5  p.      time,  is  likewife  void.     Therefore  if  a  dyer  enter  into 
ro.tit.      ig.    ^^  agreement  not  to  ufe  his  craft  for  two  years,  it  will 
be  void;  for  fuch  reftraint  muft  not  be  total,  althotigh 
it  be  temporary  only. 

^^.Co.  43'  b.  So  if  a  hufbandman  be  bound  not  to  fow  his  land  ; 

the  bond  is  againft  common  law. 

But  the  fame  objeftion  does  not  apply  to  an  agree- 
ment, not  to  trade  in  any  particular  place ;  for  the  pol- 
icy of  the  nation  is  not  concerned  in  what  place  a 
man  excrcifes  his  calling.  And  there  may  happen  in- 
ftanccs  wherein  fuch  a  contraft  may  be  ufeful  and  be- 
iieficlal :  as  to  prevent  a  town  from  being  overftocked 
%vith  any  particular  trade  :  or  in  the  cale  of  an  old 
pan,  who,  perceiving  himfelt  under  fuch  circum- 

ftanc&s 
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ftances  of  body  or  *  mind,  4s  he  is  likely  to  be  a  lofcT    {^  **  16^.  J 
by  continuing  his  tr«idc,  will  iin  J  it  better  to  part  wijh 
it  for  a  confiderution,  that,  by  felling  his  cultom,   he 

may  procure  to  hinirelf  a  livelihood,  which  he  might 
probably  have  loit  by  trading  longer. 

Thcretoro  it  lias  been  held,  that  an  alTuinpru  may  b«    '^oad.v.jonv, 
mamtained  upon  an  agreement  not  to  keepameicer  $        5  <;^  ^^ / 
(hop  iji  hkit'poit.:  for  the   undertaking  is   voluntary,    a  Buiih  136. 
*md  the  party  reftrained,  may,  notvvithllanding,  keep    J""*^*  ^i 
a  mercer  s  Ihop  ellewaerc.  th<.rmao  v, 

Butaconirart  of  tl-ic  latter  kind  wil!  notbe  binding,    Naiuby, 
unlefs  entered  into  for  a  good  and  iufnci«nt  cofifidera-    ^  p"X\f\  '^^^' 
tion;  for  if  it  be  without  conlideration,  it  will  be  void.     ,g,| 

And  it  is  htii  that  fuch  good  or  fufhcient  coulide-    Aiicyn  6-. 
^•atioa  fiioujd  appear  upon  the  taceot  the  contract :  be-     ^°^^ '  '5-4=. 
caufe,  wherever  fuch  contract  Hands  inciiflerent,  and,     March  >7* 
for  aught  that  is  known,  may  be  either  good  or  bad,    %  V,  Wiliiga, 
^he  law  prefumes  it  prima  facte  to  be  bad.  i-"irlf,in  fa- 
vor of  trade  and  honefl  induitry.    Secondly,  for  that 
there  plainly  appears  a  mifchief,  bat  the  benefit  can 
be  only  prefamed,  and  in  that  *^'  cafe,  the prel'umptive    j^  *  169.  J 
benefit  fliall  be  os-erbornc  by  the  apparent  mifchief. 
Thirdly,  for  that  the  mifchief  i?  not  only  private  but 
public.  And,  fourthly,  for  that  tliere  is  a  lortof  pre- 
fumption,  that  it  is  not  of  any  benefit  to  the  obligee 
liimfeif ;  becaufe  it  being  ageneral  mifchiel  to  the  pub- 
lic, every  body  is  affctted  thereby  :  for  it  is  to  be  ob- 
served, that  though  it  be  not  Ihewa  to  be  the  party's 
.trade  or  livelihood,  or  that  he  had  no  eftate  tofubfift, 
on,  yet  all  ihe  books  condemn  thofe   bonds   on  that 
reafon  ;  viz.,  as  taking  away  the  obligor's  livelihood, 
which  proves  that  the  law  prt/umcs  it. 

But  Lord  C,  Juft.  Pizrv^c^r  was  of  opinion,  in  the  Mltcrd  »-. 
cafe  oiMitchel  and  Reynolds,  that  where  it  did  not  ap-  j  p.Wil!*'  :a-> 
pear  on  the  face  of  fuch  a  contract,  whether  or  no  the 
contracl  were  made  upon  good  confideration, or  were 
merely  injurious  and  opprefTive,  that  might  be  fhev/n 
^y  pleading  :  though  certainly  the  cafe  might  be  fet- 
tled either  way  without  prejudice. 

And  formerly  a  diflinttion  was  taken,  in  the  cafe  of    3  Lev.  24a. 
fuch  a  contrail  for  reffraining  thetrading  in  a  partic-    '^^'"'^^Ti'^'5^^ 
uiar  place,  between  a  contract  or  promiie  upon  good    ^-q  ^  Leonf 

confideration,    2jc.N0)  98, 
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L  *-»70.  ]  confidcration,  and  *ii  bond  ora  covenant  to  pay  a  fum 
certain  on  breach  of  fuch  undertaking ;  the  former  be- 
ing held  valid,  and  the  lattergcven  ahhoiigh  it  were 
for  a  good  confideration,  void.  The  reafon  for  which 
difliiiftiou  was,  that,  in  the  former  cafes,  the  whole 
being  to  be  recovered  in  damages,  it  was  in  the  pow- 
er ot  the  jury  to  allefs  them  according  to  the  nature 
o{  the  confidcration,  and  the  injury  received  ;  but,  in, 
the  latter  cafes,  the  whole  penalty  or  lum  was  forfeit- 
ed, and  might  be  reco\ered  in  an  attion  of  debt,  what- 
ever might  be  the  confidcration  given,  or  however 
flight  the  injury  received. 

I^'onlndr  ■^"^'  '"  ^^^  ^^^^  °^  '^^^'^'  ^^^^  ^^^  Rf-yncUs,  this  dif- 

1  p.  Will  'j8i  tinftion  was  over-ruled,  upon  the  following  grounds, 
namely,  Firfl,  that  a  bond  is  a  more  favorable  con- 
tract lor  the  obligor  than  a  promife  ;  beiaufe  the  pen- 
alty is  a  re-purchafeof  the  obligor's  t)ade  a'ccrtained 
bctorehand,  and  on  payment  ^'hereof  be  may  have  it 
again  ,  and  a  man  may  rather  chufe  to  be  bound  not 
to  do  it  under  a  penalty,  than  not  to  do  it  at  all.  Sec- 
ondly, for  that,  however  it  be,  it  is  the  obligor's  own 
aft.  Thirdly,  becaule  the  obligor  can  fuffer  only  by 
L  *17*-  3  his  knavery  ;  and  courts  of  juftice  are  not  *  concerned 
left  aman  fliould  pay  too  dear  for  being  a  knave.  Foufth- 
ly,Becaufercllraints,/^>  ihecvflom  oj  particular  places^ 
may  be  enforced  with  penalties  which  are  impofed 
with  the  parties  confent,  nay,  where  they  are  impofed 
by  the  injured  party  without  the  concurrence  of  the 
other  ;  then,  a  joriior},  the  obligor  may  bind  hiinfclf 
by  a  penalty.  And,  fifthly,  becaufe  the  qucllion,  wheth- 
er upon  the  confidcration  of  the  circumftanccs  the 
contraft  be  good  or  not,  is  matter  of  law  not  fit  for  a 
jury  to  determine. 

And,  in  the  confidcration  of  thefe  kind  of  bonds, 
entered  into  with  a  view  to  rcfirain  pcrfons  fromex- 
ercifingthcirtradeswithin  particular  diflrifts.courtsof 
equity  advert  to  tlieobjeft  of  the  bond  ;  making  a  dil- 
tinftion,  where  the  penalty  of  the  bond  is  merely  in- 
tended as  a  fecurity  for  the  enjoyment  of  the  objcft 
ilipulated  for,  and^vhcre  it  is  in  the  nature  of  affeffed 
damages  ;  and,  in  the  former  cafe,  thefe  courts  con- 
fider  the  enjoyment  of  the  objcft  as  the  principal  in- 
tent of  the  deed,  and  the  penalty  only  as  acceifory, 
and  to  en fure  the  damage  re.ally  incurred  ;  to  afcer- 
tain  which,  they  direct  aniffue  to  try  quantum  dam~ 
m{icaius,%.ii^,  thereby,  give  the  fame  remedy  upon  a 

bond, 
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♦  bonJ,   as  might  have  been  procured  it  the  contrail    [  ■**■  172.  j 
had  relted  upon  a  proinife  only. 

This  was  done  by  the  lords  gommiflloners  in   the    Hardyv.Mar- 
cale  ot  Hardy  and  Man^  n.  There  A.  and  B .  had  been    ^  J^,"  pj"'* 
partners  as  brandy-merchants ;  and,  on  A.'s  quitting  the    419.  in  note, 
bufinefs,  and  felling  tlie  leafe  and  good-will  ot  the    ^^  ^''il-  £r- 
fhop  to  B.  tor  ^co  .  B.  entered  uito  a  bond,  in  600/.     _a' "i^^,   y'^^,^ 
penalty,   not  to  fe  1,  tor  nineteen  years,  any  quantity    Chan.  Ktp. 
oi  brandy  lefs  than  fix  gallons,  within  the   cities   oi    1788.  i^ji.ai'' 
London  and  Iftjtnnnflr^  or  fi^e  miles  thereof,  nor  to 
permit  any  perfon  to  do  the  fame,  tJc.     And  upon  a 
breach  of  this  contran,  an  atiion  was  brought,  and  a 
verdift  given  for  the  penalty  ;  whereupon  the  plain- 
tiff fied  a  billjpraying^hat  An  account  might  be  taken 
of  the  adual  damage  fuilained  by  the  defendant,  and 
an  itTue  directed  for  that  purpofe  ;  and  that,  on   pay- 
ment of  the  damages,  the  defendant  might  hereftrain- 
ed  from  taking  out  execution  for  the  penalty  of  ttie 
bond.  And  it  was  decreed  accordingly. 

The  next  inftance  that  occurs  to  me  of  a  contra;^    Cirterasg. 
void,  as  being  mulu'n  irJibifuni,  as  militating  agamfl    *  ^""'  «'«• 
the  public  welt  ire,  is  that  of  a  bond,  or  an  agreement 
for  unlawful  *  maintenance  ;  v/hichisanunlawtulup-    L  *  V3-  J 
holding  in  a   cauie  depending  in   fuit  by  word,  wri- 
ting, countenance,  or  deed,  and  is  void  as  being  nn- 
quum  ;n  Iff^e. 

tJpon  the  fame  principle  a  bond,  taken  by  a  flieriff  '"  ^o\.  jng, 
for  fees,  is  void  :  Fir  It,  becaufe  the  filer  itF,  by  the  ^  '  '  •■^5« 
common  law,  was  to  take  no  fees  at  all  tordifcharging 
the  duties  of  his  office;  and,  theretore,  whatever  fees 
he  is  entitled  to,  being  given  by  afctot  parliament,  the 
aft  muft  be  {lri*-Hy  purfued.  Secondly,  from  the  ap- 
parent probability,  that  ihcriffs  wouldmake  ufeotfuch 
bonds  to  fupport  opprefhon. 

And  if  a  theriff,  or  gaoler,  take  a  bond  of  a  prifoner    Piowd ,  68 , 
with  condition  to  be  a  true  prifoner,  or  to  pay  tor  his     "^  M'''/'l^„^' 

J    •     1      r      1       >  1-         •  ■  -1         if  I  •         '2    Mod. 680. 

meat  or  arink,  luch  obligation  is  void  ;  the  law  prohi-  vin.  Abr,  xlt, 
biting  it,  as  a  means  that  irJght  be  made  ufe  of  tor  Condition  U. 
purpofes  ot  extortion.  '^' 

An  obligation,  entered  into  with  an  alien  enemy,    1"'^".  nt.Obiig, 
has  been  likewile  held  to  be  void  ;  upon  the  ground,    ^^* 
that  a  communication  between  the  king's  (ubjefcls  and 
perfons  of  that  defcription,  may  endanger  the  public 
fafety. 
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174.   ]        *  And,  for  the  Ume  reafon,  viz.  i//nt  theymilitatea. 
gimiji  tke general  zve'fart  oj/ocieiy,  marriage  brocage 
bonds,  given  forafTiUance  inpromoting  marriages,  are 
void ;  for  marriage  ought  to  be  procured  and  encour- 
aged through  t.he  mediation  of  friends  and  relations, 
and  not  by  hirelings;  and  fuch  bond"?  to  match-mak-^ 
er.N,  and  procurers  of  marriage,  are  of  dangerous  con- 
fequence,    proving  the  occalion   of  many    unhapj.y 
■     marriages,  to  the  prejudice  and  difcomfortof  th^m.olt 
rel"pe61ab!e  families.     And,  therefore,  the  confidera- 
tion  of  fuch  bonds  and  fecurities  have  always  been 
difcountenanced,   and  relief  in  equity  been  given  a- 
gainft  ihem.even  fo  long  (incc  as  theLordC^,■/!?;7;^)-'j■ 
time,andlong  before  :  particularly  in  the  cafe  oiArun- 
Aevi'iL'n"'        flel^ zndTrdvtUian ^hfttwittn  whom  an  order  was  made 
1  ciian.  Rep,      in  Fibruaty,  2  Car.  i.  in  thefe  words  :    "  Upon  the 
87.et  vi.iefian    hearing  and  debating  of  the  matter  this  prefent  day, 
Parrel    '"s^*    in  the  presence  of  the  council  learned  on  both  fides, 
for  or  touching  the  bond  or  bill  of  ico/.  againlt  which 
theplaintiff,  by  bis  bill,  piayeth  relief ;   it  appeared, 
that  the  faid  bill  was  originally  entered   into  by  the 
plaintiff  unto  the  (lefendant  for  tl-e  payment  of  100/. 
formerly  promifed  unto  the  deiendant  by  the  plaintiff, 
L  *  ^75'  J      *  for  the  effefting  ofam.arriage  between  the  plaintiff 
and  FJizahtih  his  now  wife,  which  the  faid  deiendant 
procured  accordingly,  ashis  ccuncilalledged.  But  this 
court,  ulteily  dtjliking  the  cohfidtt  aion  wkaeupon  tht . 
'  Jmd  bill  ziias  given,  tlujamc  being  oj  dangerous  con/e- 
qvaict  in  precedent,  upon  reading  three Jeveral preced- 
ents, wherein  the  cou,  t  haih  rrAicved  others  in  like  cafes 
agamji  bonds  ojthat  nature,  thought  not  fit  to'give  any 
countenance  unto  fpecialtiei  entered  into  uponjuch  con« 
tracts.   It  is,  therefore,  ordered  and  decieed,  that  the 
faid  defendant  Ihonld  bring  the  faid  billinto  court,  tc^ 
be  delivered  up  to  the  plaintiff  to  be  caaccUed. 
Show.Farl.Ca.        And  a  decree,  in  favor  of  fuch  a  bond,  was  reverfed 
fi.  in  the  houfe  of  Lords,  in  the  cafe  of  Hall  and  others 

againflP<? .'/(-/•,  reported  inShozoer'sCM^^s  in  parliament. 
And  the  fame  principles  that  apply  to  contrattsexe- 
cuted,  as  bonds  or  the  like,  extend  likewifeto  affump- 
iits,  and  executory  agreeemcnts.  On  which  ground  it 
is  held,  that  all  promifes  muff  have  three  qualities, 
Firfl,  they  muft  be  good  and  lawful.     Secondly,  they 

rauft 
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muflbepofTible.  And  thirdly,  they  ^muft  be  certain; 
and  of  fome  fignlfi cation,  and  not  frivolous  and  nuga- 
tory. 

Firfl ;  wherever  the  confi deration,  which  is  the 
ground  of  the  proinife,  or  the  promifc,  which  is  the 
confeguence  or  effect  of  the  conHderationjis  unlawful, 
the  whole  contraft  is  void. 

Thus,  where  the  piaintift  declared,  that,  in  confid- 
eration  he  (the.  plaintiff)  would  difcharge  the  defend- 
ant from  22/.  due  from  him  to  W.  R.  his  maflcr  ;  l^e 
(the  defendant)  promifed  to  lay  out  40/.  in  repairing 
the  plaintiff's  barge  :  this  was  held  a  void  jpromife,, 
and  the  confideration  deemed  illegal  ;  for  the  plaintifT 
could  not  difcharge  a  debt  due  to  his  mafler. 

And  it  a  flieriff,  tor  10/.  promife  that  a  prifoner  fhall 
efcape.  this  promife  is  not  good. 

So,  it  diie  that  is  a  minifler  of  juffice,  promife  to  do 
a. thing  that  is  unlawful  in  his  office;  or  another  prom- 
ife to  fave  him  harmlefs  iri  fo  doing  ;  fuchpromlfes 
arc  void;  And,  therefore,  where  A.  had  levied  a  plaint 
*inthe5'<f^/;«(?rcourtagainfl;B.and  a  precept  to  attach 
the  goods  of  B,  was  direfted  to  C.  the  bailiff.  The 
bailiff  attached  corn  inlhocks,  and  delivered  them  to 
A.  to  re-deliver  them  at  the  next  court,  A.  promifing 
to  fave'him  harmlefs.  It  was  held,  that  no  aclion  lay 
againfl  A.  for  not  favihg  C.  harmlefs,  becauje  the  at- 
tacking  the  corn  'injkocks  was  iiniawjuL 

So  a  promife, flj  icdl  as  acontract,  hot  to  ufe  a  trade 
in  a  particular  place  is  void,  if  it  be  without  a  confid- 
eration; and  it  ft  be  a  promifc,  that  has  in  view  a  gen- 
eral reftraint  from  ufing  his  ti-ade^  it  is  void,  though 
there  be  a  confideration. 

And  a  promife  to  procure  one  to  be  inflitufedto  a 
chapel;  in  confideration  of  20^.  paid  to  him,  being 
fimoniacal  and   againft  law,  is  void. 

But,  in  cafes  v/here  the  unlawfulncfs  of  the  confid- 
eration againft;  wdiich  a  perfon  is  indemmificd,  is  un- 
known to  that  perfon,  the  pfomiic  founded  upon  it, 
\villbe  binding.  Therefore,  if  A.  bring  B;  to  a  com- 
mon inn^  01  \v'hich   C.  is  the  holl,  and  arhrm  toC* 
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lyS.  ]  that  he  has  *  arreftcd  B.  by  virtue  of  a  commiflion  of 
rebellion  ;  and?/;  con fickratwri  that  C.  zvUlkeep'&.  as  a 
pn/ouerbytlujpace  of  one  Jiight,  A.  afTumes  and  prom- 
jles  to  fave  C.  harmlefs.  If  B.  recover  againft  C. 
ui  an  aftion  of  falfe  in^prifonnient,  C.  may  have  an 
afclion  againftA.  For  though  the  keeping  B.  is  un- 
lawful, it  does  not  appear  to  C.  to  be  fo. 
And,  where  a  plaintifl' pointed  out  particular  goods, 
cl'o"ell\  ^  ^^<^  dcfircd  the  (lieriff  to  take  them  on  z  fen  facias  ; 
aiid,  inconfideration  that  the  flierifF  would  take  them, 
promifed  to  indemnify  him,  this  was  held  a  good  prom- 
ife;  for,  the  plaintiff  (hewing  the  goods,  and  requir- 
ing the  fiieriffto  do  execution,  it  was  realonable  that 
he  fliould  fave  the  flieriff  harmlefs.  And  apromife  to- 
that  pnrpofe  was  held  to  be  gcod. 

Secondly  ;   a  promife  muff  be  poflible  to  be  per- 
formed. 
139'.     ^^'  ^'^*        Therefore  a  promife  to  go  to  Rome  in  three  days,  is 
void.  So  is  a  promife,  that  a  man  in  London  fhall  cover 
-    /  a  houfe  in  Hampjlnre  while  he  is  there  in  London. 

\       '79-  J  "  Upon  this  ground,  if  A.  the  9th  oS.May,  promife 

Ferk.'ic/% c.'  *°  ffand  to  the  award  of  B.  fo  that  it  be  made  before 
the  10th  of  May  next,  and  that  A.  have  notice  JiJ teen 
days  be/ore,  the  promife  is  void. 

So  promifes  to  be  nonfuitcd,  where  there  is  no  ac- 
tion ;  or  to  fpare  a  piece  of  ground,  M'here  there  is 
none  fuch,  are  void. 

But,  where  the  matter  promifed  may  be  reduced  to 

a  certainty,  though  it  be  upon  a  condition  that  is  im- 

pofhble,  the  promife  will  be  good,  and  the  condition 

I  Roll's  Abr,       only  void.  As  if  A.  be  indebted  to  B.  in  ten  pounds, 

*5»^'.  6.  and  C.  promife  B.  that,  in  confideration  that  he  will 

forbear  fuing  A.  for  the  debt  till  fuch  a  day,   he  fC.j 

will,  if   A.  does  not  pay  him  upon  that  day,  pay  him 

upon  the  fame  day ;  this  is  a  good  promife,  upon  which 

B,  may  have  an  aftion  againfl  C.  For  although  A, 

has  the  whole  day  to  pay  it,  and  then  it  is  impofTible 

for  C  to  pay  it  upon  that  day,  on  default  of  A.'s  not 

paying   it   upon  the  fame  day  ;  \q.\,  the  fubf lance  o\ 

the  promife  being  tor  C.  to   pay,   in  dejault  of  A.'s 

paying,  and  the   time,   limited  for  C.   to  pay  being 

an  impoffible  time,  the  condition,  as  to  the  time, 

is 
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*is  void  ;   and  then  if  A.  omit  to  pay  it  at  the  day,       ['  *  180.  J 
C.  o\ight  to  pay  it  on  requeft. 

Thirdly.  Proinifes,  we  have  faid,  mufl;  he  certain.  '  BuiiLg?,  97. 
Andtheretorcit'ouepromife  to  deliver  goods,  in  con-  ^  ^'^^'  ^5°. 
fidcration  that  the  other  promifes  to  pay  money;/;  a 
Jliort  ti?ne,  this  promife  is  faid  to  be  void,  for  uncer- 
tainty as  to  the  time  :  fo,  if  A.  promife  to  fell  a 
horfe  to  B.  for  the  price  that  B.JJiall  value  him  at, 
fuch  promife  would  likewife  be  void. 

But,  where  a  man  promifes  that  he  will  pay  a  fum    lo  €0.76,102. 
of  money,  and  does  not  fay  when,  it  is  avalid  promife, 
and  the  money  raufl  be  paid  prelently. 

So,  if  A.  promife  to  deliver  E».  goods,  or  make  him    10  Co.  77' 
-a  leafe  or  the  like,  and  no  time  is  fixed  when  it  (hall 
be  done,  the  promife  is  certain  enough  ;  but  the  party 
has  all  his  life-time  to  perform  it  in. 

And  if  A.  be  about  the  bufinefsof  B.and  B.  prom-    Het.  jsz. 
ife  A.  that  he  will  repay  him  whatever  he  lays  out  ; 
this  is  fufficiently  certain. 

Again  ;  if  A.  in  confideration  that  B.  will  *  marry      f  *  181.  ] 
his  daughter,  promife  to  give  with  her  a  child's  part  ;    StUeftcr's  c.r-: 
and  tliat  at  the  time  of  his  death,  he  will  give  to  her    ^'^P''^"^'.  '4^- 
as  much  as  to  any  of  his  children  except   his  eldell 
Ton,  this  is  a  good  promife  ;  for  though  a  child's  part 
is  in  itfelf  altogether  uncertain,  yet  the  promife  bemg 
to  give  as  much  as  to  any  of  his  children  ;  it  is  certain 
enough,  it  being  averred  what  the  refl  of  the  children 
had  except  the  eldeft. 

So  it  was  held  that  where  A.  in  confideration  that  Pointer  v.  Poio. 
B.  would  marry  his  daughter,  alTumed  and  promifed 
to  give  B.  twenty  French^'vece^,  this  was  a  good  prom- 
ife ;  for  this,  according  to  the  ufual  fpeech  at  that 
time,  fhould,  it  was  faid,  beintended  French  crowns, 
which  were  the  common  coin  of  France,  and  known 
here. 

And  if  there  be  an  alTumpfit  to  enter  into  an  obliga-    *    >*  ^"^ 
gation   for  performance  of  a  thing  of  certain  value, 
without  mentioning  in  what  fum,  it  fhall  be  intended 
according  to  the  value. 

So  where,  in  an  affumpfit,  the  plaintiff  declai-cd,    '    ^  *5  t  S* 

that 
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LJ^  ^^?'  ]    ^hat  the  defendant,  in  confideratioii,  *  &c.  fix  months 
before  tiie  return  qi  king  Char  Us  the  iec;)nd,  aflumed 
\.o  pay  20/.  to  the  plaintiff,  if  Charles  Stuart  (huuld  be 
Jcing  o.i  /L/2^-/^i 7?^ within  twclvp  months  thcncp  next  fol- 
lowing :  this  was  cidjudged  a  good  promife,  and  that  it 
fhould  be  taker^  according  to  the  iubjeft  matter,  viz: 
That  the  king  that  was  then  out  of  poircirioa,  fliould 
be  in  poireflion  within  twelve  nipnths. 
J'lca:  y.Palfry.        But  where  the  plaintiff  declared  that,  wdiereas  there 
J  !-:■?•)  "'' 6         ^^'^^  ^  pominunication  betw;een  the  plaintifFand  deten,- 
}ioL>    69    *        diint  concerning  the  bark  o.f  certain  wood,  and  that 
1  BrowrJ  4.      thereupon  it  was   agreed,  that  the  defendant  fhould 
J  1/  oa»  70.         g-^g  J.Q  ^^^    plaintiff  ten  {hillings  per  feam  for  all  thip 
bark  ot  fuchwoodas  the  plaintiff  Ihouldcut ;  and  that 
the  deiendant  affumed  and  promifed  to  have  ready  up- 
on a  certain  day,  articles  purporting  tbe  agreement, 
and  an  obligation  for  perto.rniance  thereof,  &c.  the 
declaration  was  held  not  to  be  good  ;   becaufe  it  w,^ 
XiQt  laid  m  wdiat  lum  the  obligation  was  to  be,  and  a 
certain  fum  could  not  be  intended,  becaule  the  i\i\^i~ 
berotfeams  were  altogether  vuiccrtair.. 
L  ^^^3*  1        All  contrafts  and  agreements,  the  objetls^'oi  which 
militate  againfl  the  principles  of  morality  and  public 
decorum  :  as  is  the  cafe  with  all  fuch  as  are  entered 
into,  to  give  eflfeft  to  corrupt  piirpofes ;  are  by  the  law 
of  England,  void,  upon  tvvo  oi  the  grounds  before 
alluded  to,  namely,  as  being  repugnant  to  the  v'elfarc 
of  the  ffate,  and   alfo  againu  the  maxim    6f-ru*Ieof 
law,  which  prohibits  every  thing  which  is  contra  ho-  . 
nos  mores,    Theretore,   all  centralis  that  are  entered  ' 
into  with  a  view  to  evade  the  law,  being  in  their  na- 
ture immoral,  are  effentially  vicious,  and  cannot  be 
fupported. 
perLordM-nf.        Therefore,  if  a  perfou,  who  wanted  to  be  made  a 
field,  powper     bifhop,  converfmg  with  a  perfon  vv:ho  had  moji  intereji 
§3i  at  court,  upon  the  fubject  of  a  fee  that  vv  as  then  vacant, 

\^&XQ  to  fay,  l.w-tU  bityoufo  much  (naming a  confider- 
able  fum}  that  I  have  not  the  bifliopric.  Such  a  wa- 
gering contract,  though  inriQcent  in  it/elf,  if  unaccom- 
Tpanied  with  any  finiiler  view,  yet,  being  a  vicre color 
to  difguife  the  real  intention  of  the  party,  namely,  to 
purchafethe  bifliopric,  which  is  an  illegal  a6>,  wouM 
be  clearly  and  manifelfly  corrupt,  and  therefore  void. 

Upoa 
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♦  Upon  the  lame  principles  a  wager,  entered  ixito  f  *  184.  ^ 
0trely  as  a  color  to  cover  ujury,  cannotbe  recovered  by  ^'^"^'  4^- 
^^Hon  at  law  ;  for  the  moment  the  truth  appears,  the 
contratl,  wha.tever  ihape  it  may  ailum*^,  will  renr^iin 
to  be  governed  by  tlie  fame  rule,-  as  iftlie  parties  hid 
cxprelsly  entered  into  the  illicit  and  corrupt  agree- 
ment itlclf. 

And  it  a  wager  were  made  '.vith  one  of  the  judges^ 
pr  one  of  the  lords  who  are  to  decide  upon  a  caul'e  :; 
this  operating  as  a  bribe,  \\'ou!d  render  the  contract 
void. 

And  the  fame  objection  would  apply  to  a  wager,  laid 
%vith  a  counfel  or  attorney  on  the  adverle  \id>d,  to  in- 
duce him  to  afcl:  treacheroufly  in  the  caufe, 

But  a  wager  }aid  between  the  plaintiff  and  defen-    J^""  v.  Ran. 
dantin  a  caufe,  "  whether  a  decree   of  the  court  of   ^j'^.  ^^^F'' 
Chancery  would  be  revcrledor  not  on  an  appeal  to  tiue 
houfe  of  Lords,"  the  parties  being  upon  equal  terms, 
and  the  contract  entered  into  without  hand,  and  \nth 
a  view  only  of  I'ccuring  fomething  to  the  appellant  in 
cafe  the  decifion  wpntagainll  him,  was  held,  to  raifea 
valid  contract;  as  not  *  being  prohibited  by  any  pofi,-    [  *  ^"^O'  j 
tivelaU',  noragainllany  principi.c  ot  luund  policy,  or 
legal  maxim.  ■     • 

All  contraQs  that  have  a  fraudulent  object  in  view, 
are,  upon  ike  fame  grounds,  void,  both  at  law,  and  in 
equity. 

llierefore  wirere  two  futlers  to  fevcral  regiments  of  ^'^'iH"  v.BaM^ 
militia  (who  as  fuch  were  entitled. to  certain  lorage  of  hiudu'^^^-o 
oats  and  hay  for  divers  horlcs  daily  out  ot  the  kuig's 
magazine  belonging  to  the  camp)  entered  into  a-u 
agreement  withthe  perfon  whoturniGied  and  fuppued 
the  magazine,  that  the  lutlcrs  would  abltamfronitak-  . 
ing  the  forage,  or  fuch  part  thereof,  as  they  fliould 
think  fit,  and  would  leave  the  fame  to  be  thei:*;operty 
of  the  perfon  fupplying  them,  and  that  he  Ihould  pay 
and  allow  them  g\d.  by  the  ration, for  every  ration  to 
which  they  fhould  be  entitled,  and  which  they  ihould 
fo  leave  at  the  m.agazine  :  this  was  held  to  be  a  corrupt 
agreement  between  the  parties,  as  haying  tor  its  ob» 
jeft  the  cheating  of  government,  bytaking  a  compo- 
(ition  for  the  forage  of  the  whole  number  of  horles  aU 
lowed,  whether  they  were  kept  or  not,  which  was  a  clear 
&aud  upon  the  public, 

Thefe 
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[  *"  186.  ]  *  Thefe  principles,  likewife,  extend  to  all  contracls 
of  an  unfairnature  in  refpeftoi  their  influence  on  third 
perfons,  although  othirunje.  as  between  the  parties  to 
them  ;  becaufe,  if  their  objeft  be  to  impoje  on  third 
perfons,  the  parties  to  them  cannot  have  remedy  at  law 
or  in  equity,  for  they  are  immoral. 
Equuv'er.  Therefore  a  bill  in  equity  for  an  allowance  \ox  atten- 

dance at  au6tions,  to  enhance  the  pric  e  of  goods,  will 
be  difmidedwith  coffs  ;  for  equity  will  never  give 
countenance  to  demands  of  fuch  a  nature. 

Neither  would  fuch  an  agreement  fupport  an  ac- 
tion at  law. 

The  third  head  of  exception,  above  alluded  to,  in- 
cludes all  contrafts  refpetling  things  prohibited  from 
being  objeBs  of  contratl  by  ftatute  law. 

Of  this  nature  are  all  bonds  given  in  oppofition  to 

the  third  branchof  the  ftatute  of  the  23  H,6.cap.  10. 

made  in  avoidance  of  obligations  taken  in  other  man- 

37  K.  6. 1.  b.    i^^i'  than  is  expreffed  in  that  ftatute.     Therefore  it  a 

[  *  187.  j    fheriff  let  one,  who  is  in  his  cuftody  for  fufpicion  of 

10  Qo, « 00.  b.    #  felony,  go  at  large  upon  his  fmgle  obligation  ;  this 

3^.  Fitz.  tit.       obligation  is  void. 

Obiig.  4.  So  if  one  be  in  the  cuftody  of  the  fheriff  by  a  capias 

Z^'t'v^  f'"o'^*    upon  an  indiftment  for  a  trefpafs,  and  the  fheriff  let 

Fitzh.Debt.So,     ,  r  .         .  ,  ,  '^    .  ,  i-        • 

Bro,  non  ell        him  to  mainpnze  :  and  he  enter  into  an  obligation  to 
fiftum  14.  a  third  perfon,  upon  condition  to  keep  his  day,  ^c. 

lo.Co.ioo.b.    and  this  be  done  for  the  furety  of  the  fheriff:  Thisobli- 
gation  is  void  ;  becaufe  the  lafl  branch  of  this  flatute 
prohibits  any  fheriff  from  taking  an  obligation  for  any 
caufe  aforefaid,  or  by  color  of  their  office,  but  only  to 
themfelves  ;  and  then,  inafmuch  as  it  is  taken  to  ano- 
ther, it  is  void. 
Danbyv.Hetb.        And  this  ftatute  extends  as  well  to  promifes  made 
cot,  'o  Rep.        under  fuch  circumftances,  as  to  obligations.  Andthere- 
Croi  h\'\i!  66.    ^°^^  ^^  ^  fheriff  or  gaoler,  in  confideration  of  the  eafe 
and  enlargement  of  any  perfon  thatis  within  his  ward, 
take  a  promife  to  fave  himfelf  harmlefs  ;  fuch  aprom- 
ife  (although  the  ftatute  fpeaks  only  o{  an  obligation 
with  condition)  being  in  equal  mifchief,  is  void  ;  the 
words  of  the  ftatute,  viz.    "  And   if  the  fheriff  takes 
any  obligation  in  any  otlierform,thatit{hdllbe  void,'* 

being 
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being  *  fufficiently  comprehenfive.  to  hiing/ufha    [  *  188,  J 
promi/e  within  the  equity  of  it. 

So  every  agreement,  contraft, and  fecurity  for  mor& 
than  legal  iiitereft  is  void,  by  virtue  of  the  llatute  ot 
the  12  Ann.  flat.  2.  cap.  16. 

Therefore  where  L.  declared  againfl  the  acceptor 
W.  on  a  bill  of  exchange,  as  indorfees  of  A.  and  B. 
to  whom  the  bill  was  ftated  to  have  been  indorfed  by 
C.  the  drawer  and  payee  ;  and  the  defence  was,  that 
the  bill  was  given  upon  an  ufurious  contract  between 
A. — B.  and  W,  whereby  more  than  legal  iuterell  was 
fecured.  It  was  infilled,  in  anfwer  to  this  allegation, 
that  the  bill  was  indorfed  to  L.  for  a  valuable cotifide- 
ration,  and  without  notice  of  the  fuppofed  ufury  ;  and 
contended,  that,  although  it  Ihould  appear  that  the  " 
original  tranfaftionwas  ufurious,  ftill  W.wasanfwer- 
able  to  them.  But  it  was  determined,  that  no  aftion 
could  be  maintained  on  a  note  fo  circumflanccd  ;  for 
that  the  bill,  in  fuch  cafe,  was  void  at  lirlt ;  and,  then, 
a  contraft,  void  in  its  origin,  could  not  be  rendered 
valid  by  any  thing  done  to  it  afterwards.  ^. 

*  So  an  agreement  by  a  bankrupt,  or  any  perfon  on    [  *  ^^9*  J 
his  behalf,  to  pay  a  fum  of  money  to  a  creditor  fur 
figning  his  certificate,  is  void  under  the  g  Geo.  2.  c. 
30,  fee.  11.  The  following  cafe  illuflrates  this  propo- 
fition  in  both  inflances. 

A.  having  committed  an  a6l  of  bankruptcy,  B.  his 
chief  creditor,  took  out  a  commiflion  againfl  him  : 
but,  afterwards, finding  that  no  dividend  was  likely  to 
be  made,  refufed  to  fign  his  certificate.  Afterwards, 
on  frequent  application,  and  earnelt  entreating,  made 
by  the  bankrupt  to  O.  a  tradefman  in  town  (who  was 
an  intimate  friend  of  B.  who  lived  mChejlvre)  he  (the 
tradefman)  gotO.  to  v.-rite  to  B.  leveral  times,  and  he 
at  lafl  prevailed  upon  B.  to  fend  him  (O.j  a  letter  of 
attorney,  empowering  him  to  fign  the  certificate,  which 
O.  would  not  do,  unlefs  the  bankrupt,  or  foinebody 
lor  him,  would  advance  40/.  and  give  a  note  for  20/. 
more,  which  fum  and  noteon  O.'s  figning  the  certifi- 
cate for  B.  D.(who  was  the  bankrupt's  filler)  paidand 
gave  to  O.  accordingly,  who,  thereupon,  gave  a  re- 
ceipt for  the  money,  promifing  to  return  it,  if  the  cer- 
tificate v.'as  not  allovr'ed  by  the  chancellor.  The  certif- 
icate 
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[  *■  190.  ]  icate  wasallow£!d,  and  ^  (),  paid  the  money  over  W 
the  creditor.  And,  on  an  af.tion  for  money,  had  and 
rrceived  for  D/s  ufe,  it  was  contended  on  the  part  of 
B.  that  if  D.  had  become  fecurity  for  iier  brotlier  the 
bankrupt,  before  the  a61  of  bankruptcy,  B.  might  have 
received  the  money  of  her  Vv-ithout  any  imputatioi*  ; 
and  that,- if  a  third  perfon,  afterwards,  voluntarily 
paid  ^\-llat  fhe  might  before  have  become  bound  for^ 
without  any  injury  to  the  bankrupt's  other  creditors, 
there  was  no  iniquity  in  the  creditor's  taking  the  mo- 
ney, fo  as  it  did  not  amount  to  his  whole  debt.  But 
Lord  Mansfield  was  of  a  different  opinion.  His  lord- 
fhip  faid,  that  it  was  iniquitous  and  illegal  in  B.  to 
take,  and,  thercfo'e,  it  was  fo  in  him  to  detain  this 
40/.  If  a  man  made  ufe- of  a  means  in  his  own  power  . 
tv>  extort  money  from  one  in  diffref^j  it  ^yas  certainly 
illegal  and  oppreffive  ;  and,  whether  it  was  the  bank- 
rupt or  his  filler  that  paid  the  money,  it  was  tlie  fame 
thing.  The  taking  money  for  figning  certificates,  was 
either  an  oppreflionon  the  bankrupt  or  his  family,  or 
a  fraud  on  his  creditors.  It  was  a  thing  wrorig  in  itfel/ 
before  any  provifion  was  made  againfl  it  by  ffatute  ; 
ikjr,  if  tlie  bankrupt  had  conformed  to  all  the  law  re- 
quired, of  him;  and  had  fairly  given   up   his  all,  tliO 

f  *J9t.  ]  *  creditor  ought  in  juflice  to  hgn  his  certificate  :  but, 
on  the  other  hand,  if  the  bankrupt  had  been  guilty  of 
any  fraud,  or  concealment,  the  creditor  ought  not  to 
fign,  for  any  coiTidcration  whatever.  Ifany  near  re- 
lation was  induced  to  pay  themoney  forthe  bankrupt, 
it  was  taking  an  unfair  advantage  and  torturing  the 
compaflion  of  tiie  family  ;  if  it  was  the  money  of  the 
bankrupt  him.felf,  it  was  giving  one  creditor  his  dcbtto' 
the  cxclufion  of  the  others,  and  a  fraud  upon  them^ 
His  lordfhip,  therefore,  thought  it  neceflary,  forthe 
better  fupport  and  maintenance  of  the  law,  to  allow  the 
action  ;  for  no  man  would  venture  to  take,ifhe  knew 
he  was  liable  to  refund.  ^vHiere  there  was  no  temp-* 
tion  to. tlie  contrary,  men  would  ahvays  act  right. 

And  agreem.ents  of  this  kind  are  void  under  the  flat- 
ute,  although  the  money,  ftipulated  to  be  paid,  be  for 
the  benefit  oi  all  the  creditors. 

Jones,  et  at.  Thus  whcrc  the  plaintiffs,   as  aflignecs  of  a   bank- 

atHf^nees  of         rupt,  wcrc  entitled  to   the  equity   of  redemption,  of 

Gardiner    v  /     1         ,        r>        ,  1   •    •>  •  t  ' 

ji.irkfev.Doiigl.     ^^9^'-  bank   ito.ck,    -^vhicn   was   m  m.ortgage  to  I-,. 
lalt  edit.  685.    for  fecuring  a  i''um  of  m.oney  lent  by  him  to  tl)c  bank- 
rupt, and  the  defendant  was  dcfirovis  that  tliii  cquitv 

of 
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of  *  redemption  flionid  be  affigned  to  L.  by  the  plain-  [  *  >9^'  J 
tifTs,  and  that  they  Ihould execute  to  L.  a  general  re- 
leafe,  oi:  all  claims  and  demands  which  they,as  aflig- 
necs,  had  upon  him  ;  an  atjreement  v/as  entered  into 
betv/een  the  allignees  and  the  delendant,  "  That,  on 
"  the  bankrupt's  having  his  certificate  confirmed  by 
"  the  lord  chancellor,  and  the  afTij^nees  affigning  to 
"  L.  orany  perfonhe  fhould  appoint,  fo  far  asintheni 
"  lay,  the  equity  of  redemption  of  the  capital  (lock 
"  mortgaged  to  L.  and  alfo  executing  to  him  a  gene- 
"  ral  releafe  of  all  claims  and  demands,  v/hich  they, 
"  asaffignees,  had  on  him,  the  f.'efendant  fhould  pay, 
*'  and  promifed  to  pay  (four  months  after  the  certif- 
"  icate  fhould  be  confirmed  by  the  chancellor,  and 
"  on  the  plaintiffs  alTigning  the  equity  of  redemption, 
"  as  aforefaid,  of  the  laid  flock  to  L.  or  any  perforl 
*' he  fhould  appoint,  and  e^^ecuting  and  delivering 
"  fuch  general  releafe]  the  fum  of  6i »/.  to  the  plain- 
*'  tiffs,  for  the  benefit  of  the  creditors  of  the  bank- 
"  rupt."  The  bankrupt's  certificate  was  allowed  and 
confirmed,  and  an  afTignmentof  thefiock  prepared  and 
tendered  to  the  defendant  for  execution.  But  the  de- 
fendant refufed  to  execute  it.  faying,  that  heafledonly 
as  attorney  for  L.  who  would  never  *pay  the  money.  [  *  153,  j 
It  was  proved  on  the  trial,  that  C,  fvt^ho  was  one  of 
the  plaintiffs,  and  was  a  mcft  obfiinate  creditor,  and 
by  much  thelargefl)  wasperfuaded  to  fign,  by  being 
told,  thatj  if  he  did  not,  the  monsy  would  never  be 
received;  It  was  therefore  objected,  that  this  was  ari 
agreement  to  fecure  the  paym.ent  of  monsy  due  from 
the  bankrupt,  in  order  to  induce  a  creditor  to  fign  his 
certificate,  and.  therefore,  void  under  5  Geo.  2,  c. 
30.  fee,  11,  A  verdiQ  v/as  given  for  the  plaintifr's, 
with  611/.  damages,  but  fubjeft  to  the  opinion  of  tbe 
court  on  a  motion  for  a  nonfuit.  It  was  contended  on 
behalf  of  the  plaintiffs,  that  this  agreement  was  not 
within  the  fenfe  or  intent  of  the  ftatute.  The  objeft 
of  that  aft,  it  v/as  faid,  like  that  of  ail  other  bank- 
rupt laws,  was  to  procure  an  equal  difl.ribu!;ion  of  the 
bankrupt's  effe6fs among  all  his  creditors  ;  that  this 
general  objc6i  ought  to  be  kept  in  view  in  conffruing 
them  all ;  and  that  the  agreement  in  this  cafe,  tended 
to  fee  are  an  equal  diflribution,  and^  therefore,  pro- 
moted the  policy  of  the  ftatutcs.  Sed  per  Lord  Ma'ts- 
feld.  It  ftruck  rne  in  this  cafe,  at  CuUdkoll,  that  the 
dgreementwas  with  tliccfTignees  atiingfbr  all  the  cred- 
itors, and  the  benefit  to  go  to  all  the  creditors.  I 
P  ihcvsiii 


OP  THE  SUBJECTS  OF  CONTRACTS 

r  *  *9i-  j  tliought  *■  that,  between  a  frlerid  of  the  banlcrupt  an  (I 
all  the  creditors,  any  agreenj^nt  might  be  m^de  ;  they 
might  agree  to  fuperfedcthe  comrnidion  ;  they  might 
agree  to  compound.  But  upon  fuller  confideration  I 
am  fatisfied  ;  and  the  court  is  of  opinion,  that  this 
cafe  is  within  the  letter  of  ^  Geo.  2.  c.  30.  and  within 
the  reafon  of  it.  Great  corruption  and  opprefhon  might 
anfe  from  a  combination  of  all  the  creditors,  to  exa6t 
conditions  for  figning  the  certificate. 

But  Lord  Parker  refulcd  to  extend  this  fiatute  by 
conftruftion  to  a  cafe,  which,  prima/acie,  feems  to  be 
within  tlie  fpirit,  although  it  clearly  is  not  within  the 

''7'Vr'?f^'  letter  of  the  aft.  In  the  inllance  alluded  to,  a  bank- 
rupt  endeavored  to  be  dilcharged  with  tlie  content  ol 
four-fifths  of  his  creditors  in  number  and  value,  and  a 
creditor  preferred  his  petition  to  the  lord  chancellof 
againft  the  allo^vance  of  the  certificate,  upon  which 
the  bankrupt,  in  confideration  of  the  creditor's  with- 
drawing his  petition,  gave  him  a  bond  for  his  whole 
debt.  And  Lord  Parker  was  ok  opinion,  that  this  was 
a  cafe  out  oiih^words  of  the  ffatute  ;  for  here  the  ob- 
jeft  was,  to  withdraw  a  petition  againft  the  allowance 

L  ^95'  J  of  the  certificate,  and  *  not  to  induce  the  creditor  to 
lign  the  certificate,  which  wasthemifchief  the  ftatute 
was  pointed  at  :  and  his  lordlhip  difmilfcd  a  bill  to  be 
relieved  from  the  bond  with  cofts. 

Again,  all  contrafts  for  infuring  }ottcry  tickets  are 
made  void  by  the  14  Geo.  3.  cap.  jG. 

Secondly,  a  contratl  is  unlawful,  in  a  proper  fenfe, 
if  the  objcft  of  it  be,  to  indautht  omi[fion  of Jomething^ 
the  doing  of  which  is  a  duty  in  the  per/on  with  whom  it 

IS  ?nade. 
N'orton  V.  _/^s  if  a  flicrifPmake  an  under-fheriffj  provided  that 

S  c  mS's'  hefiallnotferveexecutions  above  twenty  pounds,  without 
^  '  Jusfpeaaixuarrant  ;  this  provifo  or  agreement  will  be 
void;  for,though  a  fheriflfmay  chufenot  to  make  an 
undcr-fheriff  at  all,  or  may  make  him  at  his  will,  and 
lb  remove  him,  yet  he  cannot  leave  him  an  under- 
flierilfand  yet  abridge  his  power. 
Ibid,  And  in  fuch  cafes  the  law  is  the  fatne,  whether  the 

contrafcl  be  contained  in  a  covenant  or  in  a  bond  ;  there- 
fore, on  its  being  argued  in  the  laft-mcntioned  cafe, 
that 'the  reftraiut  of  executions  above  twenty  pounds 

grew 
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grew*  not^^on  the  part  of  the  fheriff,  but  on  the  part  of     [  *  196,    ] 

the  under-llierifFby  his  covenant,  which  might  fland 

good,  notwithftanding  the  repugnancy  of  his  office  ; 

It  was  anfwered,  t/zai/uc/iacovenani zvas  voidas  agawji 

lazv  and  juflice  :  tor  fince,  by  being  made  under-flier- 

iff,  hcwasliableby  law  to  execute  all  procefs,  he  could 

not,  any  more  than  the  {herifThimfelF,  covenant  not 

to  execute  procefs  without  another's  fpecial  warrant  ; 

for  that  would  be  to  deny  or  delay  juftice. 

Thirdly,  a  contract  or  agreement  is  unlawful,  in 
the  proper  ienfe,  t/U  Le  to  encourai^c  unUuJ'id  acl.i  or 
cmi/Jions. 

Therefore,  if  the  proprietors  of  a  newfpaper  wereto 
givetiie  editor  4  bond  of  indemnity  againft  any  in- 
di8;mentora6Hon,  to  which  he  might,  thereafter,  be 
fubjefted  by  reafon  of  publiihwg  libels,  or  the  like  ; 
Inch  bond  w-ould  be  void. 

So  \[  one  enter  into  an  obligation  to  the  fheriff"  to    Fitz.tit.Obllg, 
bear  him  harmlcfs  if  he  embezzle  a  writ.  If  the  fher-    *^* 
iff  do  fo,  and  be  damaged  by  the  embezzling,  yet  he 
iliall  not  take  advantage  of  the  obligation;   for   it  is 
void,  becaufe  *  he  fliall  not  be  protected  in  doing  an    [  *  ^97'  3 
atf  contrary  to  law. 

Again,  if  one  apply  to  a  gaoler,  and  make  him  a  ^^^'^r^an 
promife  grounded  upon  this  cojafideration  ;  namely,  2*BuHl."2n 
that,  in  confideration  that  he  will  fuffer  one  chargecl 
in  execution  for  debt  to  go  at  large,  &c,  the  debt  not 
being  fatisfied,  he  fliall  be  paid  fuch  a  fum  of  money. 
This  confideration  is  againfl  laV,  and,  confequently, 
the  promife,  founded  upon  it,  is  void  by  the  f  ommon 
law,  and  gives  no  caufeqi  aftion, 

And  if  the  fheriff  let  ope  to  mainprlze  who  is  not  p^-S?^^.*  b. 
bailable,  and  take  an  obligation,  it  will  be  void  by  the  q\q'ih  o'^h^' 
courle  of  the  common  law  ;  for,  in  fuch  cafe,  the  37.11.61,2091 
letting  him  go  at  large  is  a  tort,  and  a  thing  contrary  '°  Rep.roo.b, 
to  law,  and  then,  the  obligation  is  made  to  ^id  th^  ^^"^  ^"^* 
iheriff  in  doing  a  tort,  in  which  caf<i  it  is  void. 

So  if  a  man  will  take  a  bond,  or  other  fecurity,  to    ^'^'^  ^erf. 
ise  faved  harmlefs  of  fuffering  one  to  efcape  ;  or  for  en-    ^o  wd^.'^e^e 
larging  one  out  of  prifon  againft  law  ;  or  to  fave  one    Et  vid.  Dyer 
' igarnilefs  if  he  kill  fuch  an  oae,  or  do  fuch  a  trefpafs :    *  '^.  "9' , 

■^^^ie      Cro.   Car.355, 

354- 
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[  *  19B.  ]      Thcfe*  centralis,  upon  the  fair.e  principle,  will  be 
void. 

A-I.E  II  4.  9.  Again,  where  the  plaintiff  in  replevin  had  ^wither- 

nam  out  of  the  common  ple^s,  by  lcr„e  whereot  one 
ot  the.fneriff's  bailifFstookfouroxenof  the  defendant's 
in  the  name  o\xv\tkervam,  and  afterwards  delivered 
them  to  thedeiendantagain.andthedefendantbecsme 
■bound  to  him  to  keep  him  without  damage  concerning 
thele  oxen :  the  obligation  was  held  to  be  void  ;  for 
the  writ  ot  zvithcrnam  \\'-^z  capias  inzvUhervc^n,  &c.et 
ea  dctineas  quo  ufqtic,  &c.  So  that  the  (heriff  oughtto 
have  kept  the  cattle,  and  not  to  have  delivered  them  to 
the  party  ;  and  then  the  delivering  them  to  the  party 
was  a  tort,  and  the  obligation  was  made  to  aid  him  in 
that  tort',  and,  therefore,  void. 

Upon  the  fame  principle,  namely,  thai  ilie  con  trad 
has  a  tendency  to  encourage  unlawful  ads,  a  wager  be- 
tv/een  two  people,  that  one  of  them,  or  that  a  third 
perfon,  Ihall  do  a  criminalatf,  will  be  void. 

Thus,  if  I  lay  you  a  wager  that  you  do  not  beat  (uch 

f  *  ^99-  3      ^  perfon,  and  you  lay  that  you  *  will,  fuch  a  wager 
will  be  void  ;  btcauje  liis  an  inattmcnt  to  a  bieach  cj 
the  peace. 

So,  if  the  (ubjeft  matterof  a  wager  were  a  violation 
cf  chaflity,  or  an  immoral  a6Hon,  "  as  if  one  betted 
that  he  would  jeduce  fuch  a  woman"  courts  of  juftice 
would  entertain  noa6lion  upon  fuch  a  v/agcr,  becaufe 
it  is  an  incitement  to  immorality. 

But  there  is  a  diftinf"tion  where  a  bond  is  to  fecure 
the  obligee  againfl  a  breach  qf  covenants  in  an  inden- 
ture, fome  of  which  covenants  are  void,  and  iome  of 
v/hich  are  good,  v/herethe  covenants  are  void  at  com- 
mon lav/,  and  where  by  the  flatute  law  ;  for,  in  the 
former  cafe,  the  bond  vv'ill  be  good  for  the  covenants 
that  are  lawful,  and  void  as  to  the  other  covenants  ; 
but,  in  the  latter  cafe,  the  whole  bond  will  be  void. 
Norton  V.  Thus,    in  the  before-mentioned  cafe  of  Norton 

Sirncs  fupra.        againfl  Simes,  though  the  covenant  from  the  undcr- 

Hob,     12,   iq.        „"      -rr  r         •  •  1 

Bio.  tit.  faits.     jherirr,   as  to   not  lerving  executions  above  twenty 

37.Mo[,r?  856.    pounds  without  the  fpecial  warrant  of  the  fheriff,  was 

i^Iowd.  68.         ^^,j^  .  ygj^  ^Yie  covenant  that  the  nnder-fheriff  fhould 

difcharge  and  fave  !iarnilefstheflienff,ofallefcapesof 

pri  Toners, 
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*  prifoners,  that  flaould  be  arrelled  by  him,  or  jny  i  *f-.« 
bailiff  or  officers  appointed  by  him,  was  held  to  be 
good,  and  the  bond  as  to  that  valid  ;  it  being  lawful 
for  the  IherifFtotake  bond  of  the  under-lhentf,  to  difr 
charge  and  lave  him  harmlels  ot  efcapes  upon  arreils- 
made  by  hiinfelt  :  for,  hnce  the  iherilf  tranitcrs  his 
authority  unto  the  under-lherift,  it  is  realonable  thdt 
the  former  ihould  take  lecurity  of  the  latter,  to  per- 
form all  the  duties  julUy  and  taithtuUy  to  himlelf  and 
others.  But  if  a  fherifftakea  bond  for  a  matter  agai  nit 
the  fpirit  of  the  23  Hen.  6.  c.  lo.  and  alfo  for  a  debt 
due,  the  whole  bond  is  void.  The  realon  for  vvhicl) 
diflinftion  is,  ihat/uck  ts  the  letter  of  thtj} atute.  \  fora 
ftatuie  mull  be  llriitly-purrued  ;  but  the  common  law 
diltinguifhes  according  to  common  reafon,  and,  hav- 
ing made  that  void,  which  is  againft  la\v',  permits  the 
relt  to  Hand. 

And  here  it  is  ncceifary  to  obferve,  that,  although 
contrafcis-  or  agreements,  refpetting  things  xvluch  ike 
lazo  proh  biti  to  be,  the  /ubj^eds  of  contrach^  create  no 
right,  arid,  confequently,  occafion  no  obligation  on 
either  fid^.',  yet  the  law  fuff^rs  them,  in  forae  inllances, 
neverthelefs,  afj.cr  they  h;n'e  been  carried  luto  ^execu-  (.  *  201, 
tio/?,  to  prevail  contrary  to  ito  prohibition  ;  ior  bang 
executed ;  they  are  valid  between  the  parties,  aUhougk 
the  law  will  not  give  its  aid  to  affift  either  party  in  car- 
rying them  into  execution.  For  the  parties  are  looked 
upon  to  treat  together  as  ii  there  were  no  law  about 
the  maLterand  fo  to  renounce  the  benefits  which  might 
accrue  by  the  lav/  to  either  ot  them.  And  therefor^", 
though  they  do  ill  to  engage  themlelves,  they  ought 
in  confcience  to  fufFer  their  engagement,  being  execut- 
ed,to  continue  in  force,  and  neither  of  them  ought  to 
bre.rik  it  without  the  alfent  of  the  other.  As  forcAam- 
ple  ;  if  I  game  with  a  man  contrary  to  the  law,  and 
lofe,  I  ought  not  to  have  recourfe  to  law  to  recov- 
er my  money  nor  ufe  any  forcible  way  to  regain  it, 
if  there  be  no  cheat  put  upon  me  by  him  that  has  won 
it. 

In  this  view  of  the  matter,  prohibitions,  enacted  by 
pfrfitive  law  in  England,  in  refpeft  of  contrcrcis,  are  of 
two  forts.  Firft,  fuch  as  are  iounded  upon  general 
xeafons,  of  polipy,  and  public  expedience.  As  Avhere 
the  a6t  is  in  itfeh  immoral,  or  a  violation  ol  the  gen- 
eral laws  of  public  policy.  Secondly,  fuch  prohibi- 
jtions  as  are  intended  to  proteft  weak  or  necelTitous 

men 
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[  f  *  202.  3     men  from  being  over-reached,  *  defrauded,  or  op. 

prelTed.     In  the  former  cafes,  both  parties  offending 

are  equally  guilty  ;  in  the  latter,  only  one  of  them. 

The  law,  therefore,  in  the  former  cafes,  allows  no 

atlionfor  therelief  ofthe  party  whohas  performedhis 

part  ofthe  contra6f,  after  he  has  afleuted  wit  kj  nil  and 

eriiire  hberty  :  the  hwoi  Etigland,  in  this   cafe,    cor- 

VideDigeft.iib.    refponding  with  the  maxim  of  the  Roman  law, "That 

conditione  ob.     ^^  ^^  agreement  be  dllhoneft,   both  in  refpett  to  him 

turp.  &  injiift.     that  gives,  and  him  who  receives,  the  firll  cannot  re- 

"rup?  io'iz  '     Q^"re  any  thing  again,  becaule  in  this  cafe  ihe  polfef- 

Ca,  T.Talbot,     for  has  the  advantage."  Therelore,  if  one  pay  money 

«i.  fairly  loll  at  play,  and  do  not  fue  for  the  recovery  ofit 

wkhin  the  time  prefcribed  by  the  ftatute  of  Anne,  c. 

14.  he  is  barred. 

So  if  a  man,  in  cafes  of  bribery,  pay  money  by  way 

of  a  bribe,  he  cannot  recover  it  in  an  aftion ;  becaufe, 

both  plaintiff  and  defendant  are  equally  criminal.  The 

prohibition  in  the  lottery  aft,  flat.  12  Geo.  3.  cap.  63. 

falls  within  this  diflin6Hon. 

Vif^eHrownin'        Upon  the  fame  principle  no  aflion  lies  for  a  lottery 

y. Morns. Cow-    office-keeper  for  money  paid  by  him  to  a  perfon,  in 

C  *  203.  J     confeqvtence  of  his  having  *infured  a  ticket;  this  fpe- 

per  197.  cies  of  contraft  being  prohibited  by  the  17    Geo.  3. 

cap.  46  :  for  the  money  being  confcientioufly  due  in 

honor  and  honefly,  and  paid,  it  cannot  be  recovered 

back  ;  both  parties  are  in  pari  delido. 

Money  paid  upon  a  gaming  policy  is  in  the  fame 
predicament.  It  cannot  be  recovered  back. 
Lowrvv.Bour-  Thus,  where  L,  had  lent  2600/,  to  H,  on  a  common 
ed-^t!' ii68^'  ^  bond,  and,  while  he  was  at  China,  got  a  policy  of  in- 
furance  underwritten  by  B.and  others,  which  was  on 
the  following  terms:  "Atand  from  China  to  London, 
beginning  the  adventure  upon  the  goods  from  the  load' 
ing  thereof  on  board  the  faid  Ihip  at  Canton  in  China, 
CBc.  upon  the  faid  Ihip,  &c.irom  and  immediately  fol- 
lowing her  arrival  at  Canton  in  China,  valued  at 
$6,000/.  being  the  amount  of  H.'s  common  bond,  pay- 
able to  the  parties  as  (hall  be  defcribedon  the  back  of 
this  policy,  and  it  bears  date  the  6th  day  oi  December, 
177,5  ;  and  in  cafe  of  lofs,  no  other  proof  of  intereft  tQ 
be  required  than  the  exhibition  of  the  faid  bond ; 
warranted  free  from  average,  and  without  benefit 
^f  falvage  to  the  infurcr."    At  the  head  of  the  in- 

furance 
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^  furance  was  written,  "  on  a  bond  as  above  expreffedT 
H.  returned  from  China,  and  arrived  fafe^  none  of  the 
events  infured  having  happened.  Afterwards  the  in- 
fured  brouglit  an  aftion  ior  the  return  of  the  premium, 
on  the  ground,  that  the  poHcy  banfr  without  intarji, 
the  contratl  was  void.  But  it  was  held  by  three  judges 
againll  one  that  the  policy  was  a  gaming  policy  pro- 
hibited by  the  ftatute  of  19  Geo.  2.  c.  37.  and  both 
parties  equally  guilty  of  a  breach  of  the  law ;  that  the 
rule,  therefore ,  of  melior  eji  conditio  pojjiderttis,  was 
applicable  to  the  cafe,  and  the  plaintiffs,  the  rifle  being 
run  and  over,  could  not  recover  the  premium. 

But  in  the  latter  cafes,  namely,  where  contrafls  or 
tranfartions  arc  prohibited  by  pofitive  itatutes,  ior  the 
fake  of  prote6Hng  one  fet  of  men  from  another  fct  of 
men  ;  the  one  from  their  fituation  and  condition,  be- 
ing liable  tobeopprelfed  or  impofed  upon  by  the  oth- 
er, there  the  parties  are  not  in  pari  delido ;  and  in  fur- 
therance of  thefe  ftatutes,  the  perfon  injured,  after 
the  tranfaftion  isfinifhcd,  may  bring  his  afclion,  and 
defeat  the  contraft.  For  inftance  ;  by  the  flatutes  of 
ufury,  taking  more  than  5  percent,  being  *  declared 
illegal  and  the  contrail  void,  the  borrower,  if  he  pays 
the  illegal  interefl,  may  recover  the  excefs  of  the  inter- 
efi:  on  an'«aclion :  for  thefe  flatutes  were  made,  to  pro- 
teft  needy  and  necefifitous  operfons  from  the  oppref- 
fionof  ufurers  and  monled  men,  who  were  eager  to 
take  advantage  of  the  diflrefs  of  others  ;  whilft  they, 
on  the  other  hand  from  the  preffure  of  their  diflrefs, 
are  ready  to  come  into  any  terms,  and  with  their  eyes 
open  not  only  to  break  the  law,  but  complete  their 
own  ruin. 

Another  inflance  of  this  kind  is  the  before  mention- 
ed claufe  in  the  flat.  5  Geo.  2.  cap.  24.  fe6l.  17.  to  pre- 
vent bad  praftices  on  bankrupts,  who  have  not  ob- 
tained their  certificates,  and  who  for  the  fake  of  ob- 
taining it,  will  come  into  any  terms  themfelves,  and 
caufe  their  friends  to  come  into  any  terrhs,  that  a  hard 
creditor  may  chufe  to  impofe.  Now  on  this  flatute, 
if  the  bankrupt  or  a  relation,  pay  raoRey  to  a  creditor, 
who,  in  confequence  figns  the  certificate,  and  then 
the  bankrupt  renews  his  trade,  and  receives  every  ad- 
.  vantage  that  he  can  derive  from  having  obtained  his 
f'ertificate :  he  may,  notwithflanding,  bring  his  a61ion, 

aod 
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and  *  recover  the  money  back  ;  and  this,  though  he 
has  a6^ed  contrary  to  a  law  made  for  his  ov/n  benefit: 
for,  inthefe  cafes,  the  one  party  is  urged  by  mere  fie- 
ceflTity  to  pay  ^vhat  the  other  ought  not  in  juftice  to 
demand;  therefore  themaxim  oivolf.nt!  non  fitirijurta^ 
does  not  apply  to  him  ;  and  then,  he  falls  within  the 
reafon  of  thelaw,  that,  in  order  to  prevent  opprefhon 
and  advantage  from  being  taken  of  the  necefBty  of 
others,  has  made  it  penal  for  him  to  take. 

But  ii  fuch  illegal  contraft  remain  in  an  executory 
flate,  and  be  not  executed  ;  there,  if  the  party  who 
ha.s  paid  money  as  a  confioeration  iorfomething  ille- 
gal to  be  done,  wifhes  to  refcind  the  contra^,  he  may 
do  fo,  for,  fo  long  as  nothing  is  done  by  either  party, 
each  of  them  is  free  to  recant ;  becaufe  it  is  to  be  pre. 
fumed,  that  they  have  not  afted  Tv'ith  mature  deliber' 
ation.  As  if  a  merchant  har-  promifcd  another  to  turnifh 
him  with  contraband  goods,  and  they  agree  for  the 
price,  either  may  relufe  to  ftandto^this  bargain,  which 
ought  not  to  have  been  made.  '  But  then  it  can  only 
be  done  on  the  terms  of  reftoring  the  party  to  his  orig- 
inal iituation. 

*  Thus,  where  a  fum  of  money  had  been  paid  in 
order  to  procure  a  place  in  the  cuftoms,  and  the  place 
had  not  been  procured  ;  the  party,  who  had  paid  the 
money,  brought  his  aftion  to  recover  it  back,  and  it 
was  held  that  hefhould  recover;  becaufe  the  contraft 
remained  executory.  So  it  the  infured,  in  the  before- 
mentioned  cafe  of  Lozvry  and  Bourdieu,  had  brought 
his  aftion  before  the  rilk  had  been  over,  and  the  voy- 
age finifhed,  they  might  have  had  a  ground  for  their 
demand  ;  but  they  waited  till  the  riik  (fuch  as  it  was^ 
not  indeed  founded  in  lav/,  bvt  refting  on  the  honor 
of  the  inlurerj  had  been  completely  run. 

And  in  fome  cafes  the  illicit  nature  of  the  fubjeft 
renders  the  contract  void,  and  in  others  it  invalidates 
only  the  fecurity.This  diftinction  feemsto  have  orig- 
inated on  the  manner  of  wording  the  ftatutes  again  ft 
gaming,  as  applied  to  money  Icil,  and  money  lent  at 
the  time  and  place  of  play. 

The  Ilatute  of  j6  C.  2.  c.  7.  f.  3  enacts,  as  to  mon- 
ey, excc&ding  100/.  loft,  and  not  paid  down  at  the 
time  of  ioflng  it ;   "  that  the  lofer  fliall  not  be  compel- 

lable- 
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jable  to  make  it  *  good,  but  the  contrafl  and  con-  f  *  lo8.  ] 
tracts  for  tht  fame  and  for  ever}'  part  thereof,  and  all 
and  lingular  judgments,  ftatutes,  recognizances,  mort- 
gages, conveyances,  afTuranccs,  boiids,  bills,  fpeci- 
alties,  promifes,  covenants,  agreements,  and  other 
a6ls,  deeds,  and  fecurities'.vhatloever,  fhali  be  utterly 
void,  ii'c."  But  the  v/ords  contract  and  con- 
tracts /<5r  the  fame ^  feem  to  have  been  induflriouf- 
]y  a^oldf^d  in  the  ftatute  of  the  gtla  Anne^  c.  14.  the 
words  of  that  ftatute  being,  "  that  all  notes,  bonds, 
bills,  judgments,  mortgages,  orother  fecurities,  ^c.  for 
money  won  or  lent  at  play,  fhall  be  utterly  void. 

This  difference  in  the  wording  of  thefe  flatutes,  Robinfort 
and  the  cafes  decided  thereupon,  v/as  held  by  the  "■  ^''^nd. 
court  of  King's  Bench,  in  the  cafe  ot /?c)^;/2y^72  and  ^  "f..  1C77,  , 
Bland,  to  warrant  that  court  in  determining  that,  al- 
though, by  thefe  flatutes,  as  well  a  contraft  for  mon- 
ey loil  at  gaming,  as  the  fecurity  given  for  fuch  mon- 
ey was  void,  and,  cenfequently,  no  aftion  could  he 
maintained  for  it;  yet,  that,  as  to  money  tairly  lent  at 
play,  the  fecurities  only  were  void,  the  contract  re- 
maining valid;  the  genuine,  true  and  found conftruc- 
tion  of  the  gthof  Anne  being  "  to  underltand  it  as  in- 
tended to  prevent*any  fecurities  being  taken  formon-  f  *  269.  1 
ey  won  at  play,  or  lent  to  play  with,  when  the  borrow- 
er has  loflall  his  ready  cafh;  but  not  to  make  the  con- 
traft  itfeif  void,  where  the  m.oney  is  fairly  and  bona 
fide,  lent,  though  at  the  time  and  place  of  play."  And, 
accordingly  it  was  held,  thatfl?z  aciion  upon  the  cafe 
on  affurnpfit  on  the  implied  contraft,  lay  to  recover 
money  lent  by  the  plaintiff  at  the  time  and  place  of 
play,  and  for  which  a  bill  of  exchange  was  then  given, 
the  bill  itfelf  being  a  void  jecunty. 

The  annuity  A61:  appears  to  nie,  upon  a  full  con-  i^Ceo.j  c.26. 
fideration  of  its  feveral  claufes,  to  furniih  ample 
grounds  for  a  fimilar  conffruftion.  And,  indeed,  if 
the  province  of  courts  be  to  expound  not  to  make  the 
law,  I  cannot  fee  any  principle  upon  which  this  flat- 
utecanbe  conftrued  othcrwife.  For  every  fe6lion, ex- 
cept that  which  relates  to  the  pnrchafing  annuities  from 
infants,  exprefsly  confines  itleiftothc  fecurity  zuithout 
meddling  With  the  contrad.  Ex  gratia !^\\z^ix?\.  claufe 
requires^  that  "  a  memorial  of  every  deed,  bond,  in- 
frumtnt  or  other  affurance,  whereby  any  annuity  or 
rent-charge  fliall  from  thenceforth  be  granted  for  one 
or  more  life  or  lives,  iii»'r. (hail,  within  twenty  days  of  the 
Q  exec  uti  0:1 
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j[  *2io.  3  executiono'i{i\c\\deed*bond,i7illniment,  or  otherajfur^ 
ancc,  be  inrolled  in  the  high  court  of  Chancery  ;  and 
that  every  fuch  memorial  Ihall  contain  tlie^^}'  ot  the 
monlJi  and  tiie  )rflr  when  the  deed^  bond,  iiijlrtnn/'nt,  or 
other  ojfuuince  bears  dafe,  and  the /?^???i?i  of  all  par- 
ties, and  for  whom  any  of  them  are  truftees,  and  ot  all 
the  witnfffes,  and  fhali  fet  forth  the  annual  fum  or  f'ums 
to  be  paid,  and  the  name  of  the  perfon  or  perfons  tor 
whofe  life  or  lives  the  annuity  is  granted,  and  the  con- 
fideration  or  confiderations  ot  granting  the  fame  ; 
othcrwife  every  fuch  deed,  bond,  injirumenf,  or  other 
affuranct,  fliali  be  null  and  void  to  all  intents  and  pur-' 
pofes."  And  in  the  third  fection  it  enafis,  "  That  ia 
every  deed,  in/irumenf, or  other  ajfurance,  whereby  any 
annuity  or  rent  charge  fhall  thereafter  be  granted,  or 
attempted  to  be  granted,  the  confideration  realh  and 
bona  fide  (which  Ihall  be  in  money  onlyj  andalfo  the 
name  or  names  of  the  perfon  or  perfons  by  whom,  and 
on  whofe  behalf,  the  faid  confideration,  or  any  part 
thereof,  fhall  be  advanced,  fliall  be  ftdly  and  truly  fet 
forth  in  words  at  length  ;  and  in  cafe  the  fame  fhall  not 
be  fully  and  truly  fet  forth  and  dcfcribed,  every  fuch 
deed,  wjlrument  or  other    ajj'urance,  Diall  be  null  and 

I  *2il.  T  t;(?zWto all  intents  and* purpofes."  The  fourth  feftion 
provides,  "Thatif  any  part  of  the  confideration  be  re- 
turned to  the  perfon  advancing  the  fame,  or  in  cafe  the 
confideration  or  any  part  of  it,  is  paid  in  notes,  if  any 
of  the  notes  with  the  privity  and  content  of  the  per- 
fon advancing  the  fame,  fhall  not  be  paid  when  due,  or 
fhali  be  cancelled  or  dellroyedwithoutbeingfirlf  paid; 
or  if  the  confideration  or  any  part  of  it,  is  paid  in 
goods  ;  or  if  any  part  of  the  confideration  is  retained 
on  pretence  of  anfwering  the  future  payments  of  the 
annuity  or  any  other  pretence ;  in  all  and  every  of  the 
aforefaid  cafes,  it  Ihall  and  may  be  lav/ful  tor  the  per- 
fon, by  whom  the  annuity  or  rent-charge  is  made  pay- 
able, to  apply  to  the  court,  in  which  any  aflion  is 
brought  for  payment  of  the  annuity  cnjudg  ment  en" 
iered,  by  motion  to  ftay  proceedings  on  the  judg- 
ment or  action  ;  and  if  it  fhall  appear  to  the  court, 
that  fuch  pra8ices  as  afc/refaid,  or  any  ot  them,  have 
been  ufed,  it  fhall  and  may  be  lawful  for  the  court  to 
order  the  deed,  bond,  injirument,  ox  other  ajfurance  to 
be  cancelled,  znHxhcjudginent,  ifany/z^i  been  enter- 
ed, to  be  vacated.'' 
In  each  of  the  foregoing  claufes  of  the  ilatute  it'  is 

obfervable, 
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obfervable,  that  the  attention  of  *  the  legiflature  is     [  *2i2.  J 
clofely  confined  to  \hs.de<id,  bond,  injlrument,  or  olktr 
ajjurance,  without  any  allufion  whatever  to  the  con- 
tract ufelf. 

But  in  tlie  fixth  claufe  of  the  flatute  the  phrafcology 
is  akered,  i\\Q/ecuTities  arc  no  longer  adverted  to,  but 
the  Icgiflature  enafts,  "  that  all  con'TRACTS  for  the 
purcha/e  of  any  annuity  with  any  perfon  being  under 
twenty-one  years,  (halite;  and  remain  utterly  void,  any 
attempt  to  confirm  the  fame,  akcr  fuch  perfon  Ihall 
have  attained  the  age  of  twenty-one  years  notwith- 
ftanding."'  And  then  it  proceeds  to  make  any  tranl- 
aflions  with  infants  refpe6Hng  annuities  penal. 

Now  we  have  feen  that  the  ground  on  which  courts 
of  law,  in'theconItru6Vionot  the  ftatutes  againft  gam- 
ing, have  held  that  there  is  a  clear  diilinttiou  between 
the  contract  and  the  fecurity,  is  t^ie  different  manner 
of  wording  the  ftatutes  as  applied  to  money  loft  and 
money  lent  at  play.  Surely  that  argument  applies  with 
equal,  nay  with  greater  force  to  the  Annuity  Afct,  the 
clau/es  in  which  a6l  are^  as  we  have  feen,  differently 
worded,  and  therefore  require  a  different  expofition. 
The  ftatutes  in  both  cafes  ;  namely,  thofe  againft 
^gaming,  and  that  refpetting  the  purchafe  of  annul-  r  *21Q,  1 
tics  ;  begin  with  a  preamble  alluding  to  the  mifchiefs 
that  arife  from  the  prafl ices  meant  to  be  regulated.  In 
both  cafes  the  laws  are  highly  remedial  and  penal. 
Theyrefpc£lively  provide  tor  different  mifchiefs,  arif- 
ing  irom.fimilar  caufes,  according  to  the  degree  in 
which  they  affeft  lociety.  The  legiflator  forefaw  that 
there  was  little  reafon  to  apprehend  any  danger  from 
third  perfons  advancing  money  to  thofe  who  are  at  play, 
when  any  fecurity  taken  tor  it^vould  be  void  under  the 
ftatute.  Butnothing  lefs  than  annihilating  the  contra6l 
proinifed  to  be  a  reftraint  on  the  warmth,  zeal,  and 
paffion  of  the  parties  aElually  engaged.  The  Icgifla- 
ture, therefore,  fuited  the  remedy  to  the  urgency  of 
each  cafe.  The  fame  train  ofreafoning  applies  to  an- 
nuities. The  purchafer  when  he  refletts  that  unlefs 
the  requifitions  of  the  ftatute  are  complied  with,  his 
fecurities  will  be  void,  will  not  cafily  be  induced  to 
difpenfe  with  thofe  forms.  _  The  feller,  likewife,  will 
nof  find  it  worth  his  while  to  pay  for  fuch  a  rifk.  The 
cafe  will  therefore  rarely,  if  ever,  occurbutfrom  over- 
fight  in  the  folicitor.  The  mifchiefs,  therefore,  arif- 
ing  to  adult  perfons  arc  not  much  to  be  apprehended, 

the 
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[  *2i^.  ]  the  ^remedy  that  will  rcfult  irom  cancelling  the  fecu- 
rities  is  adequate  to  the  mifchiei.  But  the  cafe  i", 
otherwife  as  to  annuity  contra^.Js  with  infants.  All 
dealing  on  contra-ft  with  them  is  mere  gambling.  It 
muft  therefore  be  upon  terms  the  moll  extortionate, 
or  the  rilk  cannot  be  paid  for.  Depending  upon  hon- 
or only,  the  paffions  and  feelings  of  the  man  are  en- 
gaged, and  in  the  unguarded  moments  of  youth  fuch 
contratis  would  generally  be  conhrmed.  I'othc  con- 
trat>,  therefore,  the  legiflature  points  the  remedy,  and, 
to  place  fuch  contracts  in  as  critical  a  ftate  as  polfiblc, 
the  legillature  has  not  only  declared  them  void,  but 
alfo  put  it  out  ot  the  power  even  of  the  parties  them- 
ielves  at  any  lubfequent  time  to  give'them  {lability  ; 
fince,  to  be  equal,  they  muft  be  founded  on  teru:s  (h;- 
ifruftiveto  one  of  the  parties,  which  is  a  mode  ot  deal- 
ing univerfallyprevpntedin  ail  well  regulated  focieties. 
It  thefe  obfervations  apply,  the  diilinction  taken  on 
the  law^s  againft  gaming  between  vacating  the  fecuri- 
ties  and  annulling  the  ccntraft,  according  to  tiic  de- 
gree of  mifchief  incident  to  the  tranfattion,  is  equal- 
ly applicable  to  the  cafes  of  annuities  ;  and  the  terms 
in  which  the  legiflature  has  provided  the  remedy  not 
L  ^  ^IJ-  ]  only  warrant,  but,  for  the  fake  of  analogy  in  *  legal 
proceedings,  require  that  it  (hould  be  taken.  And,  if 
fo,  it  appears  to  m.e,  that,  whatever  be  the  nature  of 
the  negletl  of  the  circumftances  impofed  by  the 
llatute,  or  whatever  be  the  nature  of  the  misfeazance 
(it  it  be  not  that  of  treating  with  perfons  under  years 
of  difcretionj  it  will  only  affe61  the  fecurity,  leaving 
the  contraff  valid,  and,  if  capable  of  pi'oof  without 
the  production  of  the  fecurities,  capable  alfo  of  being 
inforced  by  a  fuitable  aft  ion. 
Shovev.v/elb,  \  Hiould  here  obferve,  that  the  opinion  of  the  court 
'j-i'i"^  '^^^'  of  King's  Bench,  in  the  cafe  o\  Shove  dixxd  Webb,  con- 
firms, in  exprefs  terms,  thefe  principles,  although  the 
inference,  drawn  from  them  therein,  feems  to  me,  to 
militate  totally  againft  the  conclufion  they  necelfarily 
lurnifhed  in  that  cafe.  The  fafts  were  as  follow  :  A. 
hadgranted  an  annuity  fecured  by  bond  and  judgmient, 
andanaflignmentof  halfpay  as  an  enfign  in  the  army 
by  way  of  collateral  fecurity  for  the  payment  of  it. 
Thefe  in ftruments  had  been  fet.afide  in  the  court  oi 
Common  Pleas,  becaufe  part  of  the  confideration  tor 
■which  the  annuity  had  been  granted,  was  money  due 
ircra  the  graijtor  to  the  grantee  for  goods  previoufly 

fold 
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fold  by  the  grantee  *  to  the  annuitant,  whuh  facl  wai  \  *  £i6.  "j 
not  fpecified  in  the  memorial  as  rtgiflcred  f  the  memorial 
0.-^.tirr;  the  whole  conHderation  as  pail  in  money.) 
Tli.-!  refidue  or  the  coufidcration  was  paid  in  caOi,  at 
the  time  of  granting  theannnuity.Uponthe  fecurities 
being  fet  afide,  the  purchafer,  to  recover  the  confide- 
rrition  paid  tor  the  annuity,  brought  an  action  of  ai- 
fumpfuFor  goods  fold  and  delivered  ;  money  paid,  laid 
out,  and  expended  ;  money  had  and  received,  kIIc, 
and  had  a  verdifct  lor  the  whole  fum,as  well  the  value 
of  the  goods,  as  the  money  paid  as  the  confideration 
of  theannuity  ;  but  fubjetf  to  the  opinion  of  the  court 
on  the  queilion,  whether  the  legiflature  meant  to  make 
it  illegal  to  contyaclio^:x\\Q.  fale  of  an  annuity  for  any 
other  coniideration  th:mthat  of  money.  And  whether, 
\\  any  part  of  the  conlideration  was  torgoods  deliver- 
ed, it  fo  far  tainted  the  trani'a6tion,that,  if  the  fecurlty 
were  fet  afide,  no  right  ol  ailion  could  ever  arife  as 
lor  goods  fold  ?  and  ^ijhhurj}^  Juftice,  delivered  the 
opinion  of  the  court,  "  That  the  goods,  in  this  cafe, 
being  really  and  bonafvJe  fold, the  contrad  was  STR I CT- 
tY  7tvff<7/,and  not  within  the  mifchiefs  intended  to  be 
remediexiby  the  afl;  ;  although  the  securities  were 
properly /c-^  afide  and  vacated ^hy  rcafon  *of  the  con-  [  *  21;:.  j 
jidefation  not  being  truly  fiated."  Buttheconclufion 
rirawn  from  thefe  premifes  feems  to  me  to  be  errone- 
ous :  for  the  judge  proceeds  thus :  "  And  taking  that 
to  be  the  cafe,  when  the  fecurity  was  vacated,  the  ori- 
^inalcontraft  revived  (i,  e.  the  contrail  for  fale  of 
tke  goods.) 

Now  how  the  vacating  the  fecurities  could  revive 
the  original  conlraci  torgoods  fold  and  delivered,  i3c. 
when  the  contraft,  by  which  the  debt  due  ior  thein 
was  made  part  of  the  confideration  for  the  purchafe  of 
the  anmvity,  was  declared  "  tobea«^^r^c7sTR.iCTLY 
'lega!^  and  not  within  the  rnifchiei  intended  to  be  re- 
medied by  the  ait,"  to  me  is  inexplicable,  unlefs  it 
can  be  Ihewn  that  the  contra<5t  and  the  f.icurities  arc 
convertible  terms  ;  which  pofition  the  court  it  felt  de- 
nies in  this  very  judgment,  by  cautloufiy  diftinguiih- 
iug between  ihecontraci  and  the/eciirittes^holdiugthe 
jorimr  ftridly  legal,  the  latter  clearly  void.  - 

Perhaps  it  may  be  contended,  that,  in  t'lefc  cafes, 
the  rendering  the  fecurities  void,,renders  the' contrail 
•fo  eventually  ;  upon  the  ground  that  the  parol  contract 
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[  *2i8.  J  is  determined  by  being  *  put  into  writing  under  fcal. 
And  then,  that  the  writings  being  void  for  the  reafons 
above-mentioned,  the  contraft  will  be  virtually  fo. 
Though  it  appears  to  mc,  that  the  queftion  now  in 
difculfion  may  be  determined  in  favor  of  the  argu- 
ment, that  the  original  annuity  contract  by  parol  is 
I'ubfifling,  notwithllanding  thepropofitionput  by  way 
pt  argument  were  true,  on  another  ground  equally 
clear  and  decifive,  which  ^\'ill  hercaiier  be  mentioned; 
yet,  as,  fhould  the  ground  alluded  to,  fail,  then  the 
truth  or  falfehood  of  this  propofition  will  become  ma- 
terial, I  (hall  inveftigatc  the  principle  of  it  here,  and 
ihew  that  it  will  not  hold,  if  applied  to  a  cafe,  where 
there  is  a  parol  agreement,  originally  valid  inlaw,  and 
fubfifting  independent  of  the  written  fecurities  :  for  it 
is  perfectly  clear,  that  the  mere  faft  of  putting  a  ver- 
bal contra£l  or  agreement  into  writing  under  fealdoes 
not  determine  it,  or  render  it  void,  but,  on  the  con- 
trary leaves  the  party,  interefted  therein,  at  liberty  to 
purine  his  remedy  to  enforce  performance,  either  on 
the  parol  contracf  or  the  written  inftrumcntathis  elec- 
tion. This  propofition  will  be  belt  illuftrated  by  an 
r  *^^9-  ]  example.  A.  inllituted  a  pleaof  debt  againft  *  B.  for 
Bro^l  ^Di'^  *°^'  b^fo^'^  ^^^  mayor  of  Londofi,  and  declared  upon 
PI.  68.*  *  contract  for  goods  fold,  the  value  of  which  amounted 
to  that  fum.  B.  waged  his  law  ;  to  which  A.  replied, 
that,  according  to  the  cullom  o{  London,  if  the  plain- 
titf  could  Ihew  a  paper  or  parchment,  written  and  un» 
der  feal  of  the  detendant,  which  proved  the  contrafl-, 
the  defendant  would  be  oufted  of  his  law.  And  he 
Ihewcd  a  writing,  under  feal  of  the  defendant,  to  that 
effeft,  and  prayed  that  the  defendant  fliould  be  oufted 
of  his  law.  And  it  was  contended  that  the  plaintiff 
fhould  be  barred,  for  that  he  ought  to  have  brought 
his  adion  upon  tki^  writing,  and  not  upon  the  con- 
traft.  But  Pr?/<?Mvas  of  a  contrary  opinion,  for  he 
faid  that  the  contrafcf  was  not  the  worfebecaufe  of  the 
writing,  and  he  compared  it  to  the  cafe  ot  one  bailing 
S7  H  8,  25.  goodsby  deed  indented,  who  might  afterwards  bringa 
c  H.e.g.Pi,  5,  ^^.j.j^  of  detinue  for  them  without  counting  upon  the  in- 
denture, becaufe  it  was  only  a  writing  proving  the  bail- 
ment. And-he  faid  the  law  was  the  fame  it  a  man 
made  a  contraft  by  deed  indented  ;  for,  there,  he  was 
not  obliged  to  count  upon  the  deed  indented,  for  that 
the  contra61  did  not  determine  upon  the  deed  indented, 

but 
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but  the  party  might  eleft  how  he  *  would  bring  his  [  *  fi2o.  ] 
action  (to  which  pofuion  all  the  juftices  agreed.)  So, 
hefaid,  in  the  cafe  put,  the  contrafct  was  not  determin- 
ed by  the  indenture  under  feal.v/hich  was  an  evidence 
of  the  contratl,  &c.  And,  therefore,  that  the  attioa 
would  lie  notwithflanding  that  objedion. 

It  may,  perhaps,  be  objefled,  that  thelaft-mentlon- 
ed  opinion  arofe  upon  a  queftion  put  to  the  juftices 
by  the  recorder  ot  London  (as  was  tbe  cuftom  inthofe 
days)  and  is,  therefore,  not  to  be  efleemed  a  judicial 
decifion  of  it,  but  the  fame  point  has  been  repeatedly 
brought  before  the  court.  As  the  fubje6l  which  indu- 
ces the  citation  is  important,  I  fliall  mention  one  other 
cafe. 

An  Abbot  and  his  predecefTors,  had  ufed  time  out    Hil.  21  H.7,5. 
of  mind  to  find  a  chaplain  to  a  church  belonging  toano-    Gr'ant's7'^lbid' 
ther   man.     Afterwards,   by  deed  indented,  reciting    tit.Prercnp. 
that,  whereas  a  difpute  had  arifen  between  them  ref-    35-E-  vid.iH". 
pe6]ing  this  matter,  ^c.   and  for  that  the  Abbot  had    ^'  ^'  ^  *^-6-9. 
ufed,  i2c.  ut  fupra.  the  Abbot  and  the  convent  cove- 
nanted and  granted  that  they  would  find  a  prieft,  ^c. 
And  an  a6Hon  was  brought  for  *  a  non-feazance,  in    [      221.  J 
which  the  plaintiff,  in  his   count,  made  title  by  pre- 
Icription.     Hereupon  it  was  contended  by  the  defen- 
dant's counfel,  that  the  aftlon  did  not  lie,  becaufe  the 
prefcription  was  determined  by  the  deed  indented.  But 
it  was  held  by  Frovich,  Chief  Juftice,  and   Fijlier, 
Vavjfor,  and  Buller,  Juftices,  that  the   prefcription, 
remained,  and  the  a6Hon  well  lay  ;  for  the  deed  was  in 
affirmation  of  the  prefcription,  and  of  the  fame  thing, 
and  not  contrary  to  it,   and  the  deed  recited  the  pre- 
fcription, fo  that  the  intent  of  the  deed  was  to  fupport 
the  prefcription,  and  not  to  take  it  away." 

To  apply  thefe  cafes  (which,  though  of  an  ancient 
date,  yet,  if  applicable,  muft  be  confidered  as  un- 
doubted authority,  unlefs later  decifionsin  fubverfion 
of  them,  or  of  the  principle  contained  therein  can  be 
produced)  totheqiieflion  under  our  confideration.  If 
the  conllru6tionof  the  Annuity  Aft  herein  contended 
for,  VIZ.  that  it  applies,  in  the  cafes  alluded  to,  to  the 
fecurities,  not  to  the  contra61,  be  the  right  conftruc- 
tion  (and  it  appears  to  me,  that  every  argument  which 
fupported  that  conftruftion  of  the  Gaming  A61,   ap- 

'  plies 
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[  *222.  J  plies  *  with  greater  force  to  the  Annuity  A61}thecon- 
i'equcnce  of  making  void  the  fecurity  will  be  only  to 
make  the  deedsa  nullity, and  to  leave  theorigindl  con- 
tra^}, which  fuhfifls  independent  of  thern,  and  which 
they  were  inieiKJed  to  enforce  in  tul!  cflTe^t  between  the 
parties.  For  inftance,  to  apply  our  arguments  to  the 
cafe  o'iShovp  and  Wehl).  The  fecurity  there  was  by  a 
bond  and  judgment,  with  a  charge  upon  half  pay  by 
way  of  collateral  fecurity.  In  fuch  a  cafe,  the  bond 
recites  a  contrail  before  fubfifting,  and  is  conditioned 
for  the  performance  of  it.  The  deed,  making  the 
charge,  is  upon  the  fame  plan  ;  that  aifo  recites  the 
contraftand  the  bond, and  imports  to  be  intended  for 
further  fccuring  the  per'ormance  of  it.  So  that  all  the 
fecurities  recite,  corroborate,  and  confirm  the  original 
tinnuity  contraft,  as  a  contract  fubfifting  and  indepen- 
dent of  either  of  them.  Upon  this  head,  Frov.cke^ 
Chief  Jull.  in  the  cafe  before  cited,  HiL  21  H. 7.  foL 
6.  a.  puts  an  inftance  exprefsly  in  point  ;  ior  he  fays, 
that  it  had  been  adjudged,  in thatreign,  where  one  had 
an  annuity  by  prefcription,  and  alfo  a  grant  by  deed 
that  the  grantor  would  pay  it,  and  that,  for  default  of 

I  *2  23.  3  payment,  the  grantee  *  Ihould  dillrain  ;  the  annuity 
Ihould  neverthelefs  continue,  ?.  e.  tliat  the  rentcharge 
granted  by  deed,  Ihould  not  determine  the  perfonal 
charge  by  prefcription,  but  the  one  fhould  be  confid- 
cred  as  an  additional  fecurity  for  the  other. 

But  perhaps  it  may  be  faid,  that  the  cafe  of  Shove 
and  IVcbb  is  diilinguifhable  from  thole  here  cited  to 
illullrate  the  principle,  "  that  the  putting  a  verbal 
contraft  or  agreement  into  writing,  does  not  deter- 
mine or  render  it  void,"  upon  the  ground  that  the 
grantor  in  this  cafe  entered  into  a  bond,  and,  thereby, 
determined  the  original  contraftby  parol :  which  is  a 
ground  of  d;ftin6iion  taken  by  Pnfot,  arguendo'm  the 
cafe  before  cited,  M.  39  H.  6.  But  theanfwcr  is  ob- 
vious, and  applies  equally  to  all  the  fcciu-ities  taken 
and  not  regiftered.  The  ftatutc  cna6is,  "  that  the 
deed,  bond,  inftrument:  or  other  affurance,  fliail  be 
viill  and  voidic  all  'intents  and  purpo/es."  And  no  one 
would  be  heard,  who  fhould  contend  that  a  deed,, 
bond,  Inftrument,  or  di{imance,ip/jfat7o  nuUatidvoid 
to  rJ'i  iv*,-'ni^  /jnd  purf'of^f^  can  be  clfe^live  to  thepur- 

pofe 
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pofe  of  determining  a  contraft  *  independently  and  (]  *224.  J 
Jyfeviouily  fubfifting.  li  this  reafoning  be  juft,  the 
confequence  of  cancelling  the  fccuritics  in  the  princi- 
pal cafe  was,  not  to  revive  the  original  contraft  forthe 
hofiery,  but  to  revive  th6  original  parol  corttraftforthe 
annuity,  which  remained  iri  fufpenfe  until  the  bond 
fhould  become  valid  by  the  confideration  being  regit- 
tered,  or  be  cancelled  purfuant  to  the  aft. 

But  fhould  it  be  adjudged  that  a  bond,  fo  predica- 
mcnted,that  is  an   cjjentially  null  and  void  bond,  deter-  ■: 

mined  the  original  annuity  c6ntra£>,the  effe6>offuch 
a  decifion  could  only  he,  to  take  fuch  a  cafe  out  of  the 
principle  of  cortftruftion  here  attempted  to  be  fup- 
ported,  leaving  all  cafes  iri  which  there  is  no  bond 
given,  to  depend  upon  the  principles  which  havebeen 
ilated  and  fupported  upon  uhquellionable  authority. 

Indeed,  inftances  may  be  put,  in  which  the  con- 
traft  is  fo  dependent  upon  the  fecurity,  that  the  can- 
celling the  latter  will  render  the  former  unattainable. 
This  will  happen,  for  inftance,  in  all  cafes,  where  the 
annuity  is  granted  to  iffue  out  of  land  only,  and  the 
*  grantee  is  reftriBed  from  charging  the  perfonof  the  (_  *225.  ^ 
grantor  :  for  in  that  cafe  (the  ftatute  of  frauds  having 
declared,  that  contrafts  refpetfing  lands  (hall  be  in 
writing]  if  the  writing  be  cancelled,  the  contrail, 
which  cannot  be  made  out  except  by  the  fecurity,  will  * 
become  inoperative. 

Thenj  if  there  be  a  dillinflioh  between  the  cafe  of 
an  annuity  chargeable  upon  the  perfon  of  the  grantor, 
tind  an  annuity  charged  upon  his  eflate  without  refer- 
ence to  the  perfon,  as  to  the  validity  of  the  contra6t 
independent  of  the  fecurities ;  the  quefliori  will  be, 
what  (hall  be  the  fituation  of  the  parties  in  the  latter 
cafe,  in  which  the  proof  of  the  contrail  falls  to  the 
ground,  with  the  fecurities  which  uphold  it.  And  in 
order  to  decide  this  queftion,  we  muit  advert  to  v/hat 
Was  the  objeft  of  the  legiilature  in  this  aft  of  pari ia-- 
ment.  The  end  of  this  law,  in  rendering  void  fecuru 
ties  made  under  arcumftances  prohibited  by  the  ft atuts, 
is  not  only  to  avoidwhathfts  been  done,  but  to  prevent 
the  thing  prohibited,  by  throwing  difficulties  in  the 
way  of  the  pUrchafer,  With  this  view  itflripshim  o£ 
R  the 
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f  *  226  J  the  benefit  of  any  fecurity  *  which  he  has  gotten,  it 
the  circumftances  of  the  tranfaftion  be  notconforma- 
ble  to  the  lequifitions  of  the  Ilatute.  But  it  applies 
the  remedy  to  the  fecurities  which  are  tobe  cancelled, 
leaving  the  ofiTender  tomakeouthiscontraftashecan. 
Notwithllandiag  the  interpofition  of  the  Ilatute,  the 
ccmtratt  ftill  remains  a  fale  of  an  annuity  infubllance. 
If  the  purchafer  fail  in  making  it  out,  he  has  to  thank 
himfelf  for  it.  It  is  his  own  neglect.  It  does  not 
therefore  follow,  even  in  this  cafe,  that  becaufe  the 
contrafl  is  incapable  of  proof,  the  purchafe  money 
(hall  be  recoverable  upon  an  afTurapfit,  on  the  ground 
that  the  caufeor  confideration  upon  which  the  money 
was  paid  has  failed,  for  that  is  not  the  cafe.  The 
confideration  fubfilfs,  although  the  fecurity  be  can- 
celled  upon  application  to  a  court  authorized  to  vacate 
it.  The  contraft,  in  the  eye  of  the  law,  continues, 
although  there  be  a  defeft  in  the  proof  of  it,  by  rcafon 
of  the  ftatute  of  frauds  interfering  and  preventing  pa- 
rol evidence  of  it. 

If  the  law,  by  an  implied  affumpfit,  gave  the  gran- 
r  ♦  -J    tee  a  remedy  for  his  principal,  the  ftatute  would  be  of 

L     ^  7'  J     little  effeft  in  either  cafe.     *  Men  would  be  very  in- 
different whether  they  complied  with  the  requifitions 
of  the  ftatute,  it  the  only  confequence  of  neglefting 
them  were  the  fetting  afide  the  annuity,  the  annuitant 
X  being  left  debtor  forthe  money  advanced.  This  would 

make  the  ftatutCj^/o  de  fe\  for  it  is  feldom  that  thofe, 
whofenecefTities  drive  them  to  contraft  uponfuchex- 
orbitantterms,are  in  a  condition  to  re ftore  the  money 
they  have  received.  The  embarrairment  meant  to  be 
thrown  upon  the  grantee,  would,  if  that  were  required, 
fall  upon  the  grantor.  Perhaps  it  may  be  faid,  that 
this  would  tend  to  deprive  the  grantee  of  both  his  prin- 
cipal and  his  annuity,  which  will  be  more  than  an  ade- 
quate punilhment  forthe  negleft  of  the  requifitions  of 
the  ftatute.  It  may  be  fo  ;  but  the  legiilature  have 
done  this,  not  direflly,  but  confequentially.  If  the 
contra£l  can  be  made  out  without  the  fecurities,  the 
law  does  not  deny  the  parties  the  benefit  of  it.  But 
fmce  it  is  executed  in  a  manner  that  the  law  does  not 
approve,  it  will  not  help  the  parties,  but  leaves  them 
in  the  ftate  it  finds  them  in,  denying  the  contraflorits 
prote^ion,  which  he  has  not  deferved. 

Indeed, 
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Indeed,  in  the  cafe  o{  Shove  and  Webb,2i.^^i?i\nEiion    \  *228.  j 
is  attempted  between  an  annuity,  defective  by  a  ncg-    Suprd. 
lefl  as  to  the  regifter  ot"  the  conhderation,  and  an  an- 
nuity, defetlive  by  rcafon  of  the  conhderation  being 
of  a  nature   the  ftatute  prohibits  :   and  it  is  faid,  that 
the  latter  cafe     is  in  the  teeth  of  the  ftatute  ;   from 
whence  we  arc  to  infer,  that  the  former  is  not  fo.  But 
the  ftatute  makes  no  fuch  diftin(E;iion.     It  declares  in 
%\iQ  I  ft  claufe,  that  the  memorial  fhall  fet   forth  the 
confideration  or  confiderations,  otherwife  the   deed, 
bond,  inftrument,  or  allurance,  fhall  be  null  and  void. 
And  in  the  4th  claufe  it  enads,   "that  if  any  part  of 
the  confideration  fhall  be  returned  to  the  perfon  ad- 
vancing the  fame,  or  in  cafe  the  confideration,  or  any 
part  of  it  is  paid  in  notes,  if  any  of  the  notes,  with  the 
privity  and  confent  ot  the  perfonadvancingthe  fame, 
ihallnotbe  paid  when  due,  or  fhall  be  cancelled  orde- 
ftroyed  without  being  firft  paid,  or  if  the  confidera- 
tion, or  any  part  of  it,  is  paid  in  goods,  iSc.  in  all  and 
every  of  the  aforefaid  cafes,  it  fhall  and  may  be  lawfu! 
for  the  perlbn  by  whom  the  annuity  or  rentcharge  is 
made  payable,  to  apply  to  the  court,  &c.  by  motion, 
to  ftay  proceedings  on  the  judgment  or  aftion  ;  and, 
if  it  fhall  appear  to  the  court  that  fuch  praftices,   or 
any  of  them,  *  have  been  ufed,  it  fhall  and  may   be    |   ^229.  j 
lawful  for  the  court  to  order  the  deed,  bond,  inftru- 
ment, orotheralTurance  to  be  cancelled,  andthe  judg- 
ment, if  any  has  been  entered,  to  be  vacated."     The 
flatute,  in  both  inftances,  applies  to  the  fecuritles, 
and,  in  eflfeft,  inforces  the  fame  confequence.  It  fur- 
nifhesnoground  irom  whence  to  infer,  that  the  legif- 
lature  intended  to  make  the  one  cafe  more  penal  than 
the  other. 

That  a  contraft  fliouldfail  of  cfFe£l  for  want  of  the 
party,  claiming  a  benefit  by  it,  being  capable  to  fub- 
llantiate  it  by  legal  evidence,  is  not  unufual.  If  a  man 
lend  another  money,  without  taking  afecurity  for  it, 
or  calling  in  evidence  to  witnefs  the  tranfaftion,  and 
the  borrower  prove  difhone  ft,  the  lender  has  no  remedy 
either  at  law  or  in  equity.  If  a  man  take  a  bond,  and 
there  be  no  witnefTes  to  the  execution  of  it,  he  will  be 
incapable  of  recovering  thereupon  for  want  of  proof 
of  a  delivery.  Yet,  in  fuch  cafe,  he  can  have  no  relief 
either  at  law  or  in  equity.  This  ftatute  then,  in  ref- 
pe6l  ot  the  negle6lor  malfeazance  of  the  vendee,  puts 
him  in  the  fame  fituation  as  he  would  liavc  been, 
had  he  taken  ho  fecurity,  but  rcfted  on  a  parol  con- 
tract. 
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[_  *  S30.  J  *  ivdEi.  If  he  has  any  evidence  competent  to  prove 
the  contrail,  he  may  recover  thereupon.  It  he  is  de- 
ficient in  rcfpeft  ot  fuch  evidence,  it  is  his  own  fauU. 
But  the  payment  ot  the  money  being  upon  tlic  foot  of 
ihe  coniratl.Avhich  contrail  the  law  leaves  untouched, 
il  feems  a  necellary  conlequencethat  no  newcontraft 
can  he  inferred  repugnant  to  the  original  contraft, 
which  i3rt  implied  ajjum^fd  to  rejlore  the  coiiji derail  on 
\vOuld  be. 

The  conflniftion  here  contended  for,  agrees  with 
the  words  of  the  afct,  is  confonant  to  that  put  upon  a 
finiilar  Icgiflative  interpofition  againft  gaming,  and 
will  eflethially  prevent  the  praftices  meant  to  be  pro- 
hibited; foras  no  man  will  lend  money  on  fuch  a  parol 
contraft,  fo  neither  will  he  placehimfelf  ina  fituation 
which  will  expofe  him  to  the  fame  confequencesasit 
he  had  done  fo.  But  if  the  conllruftion  of  the  ftat- 
utes  be  that  the  contraft  is  void,  and,  confequently, 
that  the  money  paid  upon  it  may  be  recovered  on  an 
implied  afTumpfit  (which,  if  the  cafe  of  Shove  and 
Webb  is  rightly  determined, mull  be  the  cafeinall  the 
inflances  provided  againfl  by  the  ffatute,  that  nothav. 

I  *^3,^'  3  ^"o  made  *  the  fliade  of  a  diftinflion  between  them, 
except  by  making  the  fecurities  abfohitely  void  for  a 
iault  in  the  inrolment,  but  voidable  only  in  the  other 
jnflancesja  man  may  fately  adventure  any  of  the  things 

i  prohibited  by  the  a6l  •  as  the  worff  that  can  happen  to 

him  is,  to  have  the  fecurities  fet  afide,  and  his  money 
jreturned,  which,  it  he  has  received  any  part  of  his  an-, 
nuity,  will  have  lain  at  that  intereft. 

Vide  21 H,  7.  It"  the  lubjeft  of  a  contraft  or  agreement  be  felf-evi- 
dently  ufelefs,  as  tending  to  no  confequence  when  put 
in  execution,  this  will  render  the  contraft  or  agree- 
ment void.  And  the  motive  to  confider  it  fo  will  be 
ifill  llronger,  if  it  be  ot  fuch  a  naure  as,  if  not  per- 
formed, it  brings  no  lofs  or  prejudice  to  the  party  flip- 
wlating  it,  and  if  fulfilled,  will  create  trouble  or  damage 
to  the  performer  ;  becaufe,  engagements  of  this  kind 
produce  no  obligation  :  tor  how  can  a  man  ha\  e  a 
right  of  requiring  me  to  put  myfelf  to  any  charges,  or 
any  toil,  in  doing  a  thing  which  fliall  profit  him  no- 
thing ?  and  it  is,  indeed,  againfl  reafon  to  under- 
take an  aftion  which  can  produce  no  good,  and 
may  produce  evih     This  feems  to  be  one  flrong 

ground 


&o. 
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*  ground  For  the  diftinftion  between  a  contraci.  to  re-       [  *  237.  J 

flrain  a  man  from  trading  generally,  and  a  contraft  to 

rcltrain  him  from   trading  in  a  pariicular  place  ;  for 

what  can  it  fignifytoa  tradelman  in  London ,\^\\2Li^\\. 

other  tradcfman  does  at  Nezvcajlie  ?  In  this  rcfpeft  our     vide  Fuff.iih. 

law  is  agreeable  to  the  Roman  law  ;  for  that  law  would     5-  c.  2.  fee.  3, 

not  iaforce  fuch  contrails  by  an  a6lion.     As  il  any 

perfon  had  agreed  not  to  \\'a(h  his  hands,  or  comb  his 

head,  or  change  his   linen   ior  luch  a  time,  or  to  ab- 

ilain  from  eating  for  levcral  days  or  the  like. 

So  any  contraft  which,  in  its  obje61:,  wantonly  af- 
fefts  the  interefl  or  the  feelings  of  a  third  perfon,  and 
thereby  dilturbs  the  peace  of  fociety,  will  be  reprobat- 
ed in  a  court  of  juflice ;  nor  will  any  atlion  be  retain- 
ed thereupon. 

Therefore  a  wagering  contrafl,  that  a  woman  has  Cowper  735. 
committed  adultery;  or  that  an  unmarried  woman  has 
had  a  baftard,  would  be  void ;  becaufe  fuch  wagers  are 
not  only  an  injury  to  a  third  perfon,  but  difturb  the 
peace  ol  fociety.  Therefore  the  law  will  not  permit 
third  pcrlons,  merely  torthepurpofeof  layinga  wag- 
er, thus  wantonly  to  expofc  *  others  to  ridicule,  and  [  *  ^33'  J 
libel  them  under  the  form  oi  an  a£tion. 

Upon  this  ground  it  was  held,  that  no  afTumpfit    r>aCofisv. 

Ill-"  1  ■      I- rr  Tones,  Cowper 

would  lie  upon  a  wager  between  two  indiHerent  per-  i.^^^^ 
fons,  as  to  the  fex  of  Monfieur  the  Chevalier  D'Eon ; 
for  although  whenever  a  qucflion  arlfes  upon  a  real 
matter  of  right  it  fhall  be  tried,  notwithllanding  the 
interefls  of  third  perfons,  not  parties,  may  be  alfetf  ed 
by  it ;  yet  two  indifferent  perfons  fiiall  not  by  a  wa- 
ger between  themfelves,  injure  a  third  by  trying,  in 
an  aftion  upon  a  ^vager,  whether  he  is  a  cheat  and  im- 
poftor ;  nor  attempt  to  fliew  in  fuch  an  aftion  that  he 
isawoman,andbe  allowed  to  fubpoena  all  his  intimate 
friends  and  confidential  attendants  to  give  evidence  to 
expofe  him. 

And  an  action  upon  a  contraft  that  wantonly  tends 
to  the  introdu£lion  of  indecent  evidence,  will  not  be  re- 
tained in  a  court  of  juflice. 

As  ifa  wager  were  laid  that  a  woman  had  a  defeclin 
a  particular  part  of  her  body  ;  or  that  fuch  a  perfon  was 
an  hermaphrodite,  or  had  a  particulardiforder ;  or  as 
to  the  caufe  why  a  woman  did  not  breed,  or  the  like. 

Of 
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Of  THE  GENERAL  Nature  of  Contracts  oh 
Agreements. 


A; 


LL  contraOs  or  agreements  are  <!ifting;uifhed,Iii 
■  the  law  oi  England^  into  Executed  or  Executory. 

A  contract  or  agreement  is  faid  to  be  executed, 
wlientwo  or  more  perfons  make  over  their  right  to  one 
another,  and  thereby  change  the  property  therein, 
either  prefently  and  at  once,  or  at  a  tuture  time,  upon 
fome  event  that  (liall  give  it  full  efFeti,  without  either 
party  trufting  to  the  other :  as  where  things  are  bought, 
paid  for,  and  deUvered  ;  or  where  a  man  has  lands  un- 
der fome  engagement,  and  difppfes  thereof  from  the 
time  fuch  engagement  ceafes. 

ContraBs  executed  do  not,  in  general,  retain  the 
name  of  Agreements,  but  are  denominated  by  fome 
particular  term  applicable  to  their  refpeftive  natures. 
As,  a  Sale,  a  Grant,  a  Leafe,  an  affignment,  a  Mort- 
gage, or  the  like. 
2QJ.  1  *  Executory  contrafts  or  agreements,  according  to 
the  ordinary  acceptation  of  the  term  Agreement,  are 
fuchcontra6^sas  reft  on  articles,  memorandums,  parol 
promifes,  or  undertakings,  and  the  like,  entered  into 
preparatory  to,  and  introduftory  of,  more  folemn  and 
formal  alienations  of  our  property  or  free-agency. 
All  promifes  or  agrementsto  give,  grant,  fell,  i^c.  be- 
long to  the  former  clafs:  All  promifes  or  undertakings 
to  do  or  fuffer,  belong  to  the  latter  clafs. 

A  contraft,  therefore,  is  faid  to  be  executory,  either 
when  one  party  performs  and  the  other  is  tnifled  :  as 
a  loan  of  money,  on  a  proraife  to  fecure  it  by  a  mort- 
gage of  land  ;  or  when  neither  party  perform.s,  but 
each  trufts  the  other  :  as  a  promife  to  take  in  charge 
in  refpe6l  of  a  premium  to  be  given ;  or  a  covenant  to 
make  a  leafe  in  confzderation  of  a  fum  flipulated  t» 
be  paid  for  it. 

Contra61s  or  agreements  are  applicable  to  all  rights, 
real,  perfonal,  or  mixed,  which  may  lawfully  become 
the  fubje6l  of  traffic. 

All 


OR   AGREEMENTS. 

All  contrafls  and  agreements  whether  *  executory    [ 
orexecftted.may  beconfidered  :  Firft,  ascxprefs,  con- 
llru6Hve  or   implicative.      Secondly,   as  fimple  and 
abfolute,  or  conditional.    And  thirdly,  as  written  or 
unwritten. 

Fir  ft,  exprefs  contra8s  or  agreements  are  whereeach 
party  ftipulates  in  pofitive  terms,  what  is  agreed  to  be 
done  or  omitted. 

Conftru6tive  contrafls,  or  agreements,  are  thofe 
where  the  law  in  expounding  the  inRrument  upon 
which  the  contra6l  arifes,  raifes  a  contraft  o{  a  difFer- 
ent  nature  homCmt  which,  prima  facie,  ihe  iaftra- 
ment  imports. 

Thus,  though  a  grant  or  leafc  of  tythes  to  a  parifh- 
ioncrior  a  year  is  not  good,  qiiajvch,  without  a  deed ; 
yet  the  law  will  give  effettto  it,  though  it  be  in  form    S'rr.Raym  n 
of  a  leafe  under  the  notion  of  its  being  an  agreement        "    ^  ^'^" 
to  be  difcharged  from  tythes  :  which  is  an  agreement 
by  way  of  contraifl  by  retainer,  and  not  a  Icafe. 

And  the  recitals  in  a  deed  for  transferring  property, 
refpefting  the   grantor's  eftate   in   *  that  property,      r-Sg,,?.  ' 
amount,  by  conftrucHon  of  law,  to  an  agreement  that 
the  grantor  is  entitled  as  is  Itateil  in  fuch  recitals. 

Thus  where  A.  by  his  deed  poll,  reciting  that  ^T^kV* 
*'  WHEREAS  HE  WAS  poileircd of  Certain  lands  for  j  Lcon'n*. 
years  for  a  certain  tenn,  alTig^iied  the  fame,  by  good 
and  lawtul  conveyance,  to  J.  b.  with  divers  co\  enauts, 
articles,  and  agreements  in  the  faid  deed  contained, 
which  were  or  ought  to  be  performed  on  his  part  ;" 
the  queftion  was,  whether  this  recital  viz.  "  where- 
as he  was,'  8cc."  was  an  article  or  agreement  w'itliin 
the  meaning  of  the  condition  of  a  bond  which  was 
given  to  perform  covenants,  &c.  And  it  was  held, 
that  it  was  an  agreement,  becaufe  in  fuch  cafe  the  af- 
fignor  agreed  that  he  was  poffefTed  of  it ;  for,  every 
thing  contained  in  the  deed  was  an  agreement,  and  not 
only  thai  which  the  affignor  was  bound  to  perform  ;  as 
if  a  man  recited  by  his  deed,  that  he  was  pofrefTcd  of 
a  certain  interell  in  certain  land.andafTignedit  over  by 
the  fame  deed  and  thereby  covenanted  to  perform  all 
agreements  in  the  deed;  it  he  were  notpoffefTedotilich 
intereft,  the  covenant  would  be  broken.  And  it  was 
clearly  agreed,  in  the  principal  cafe,  thatif  the  party 

had 
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had  notthat  *lntereflby  a  good  and  lawful  convej*- 
ance,  the  obligation  was  forfeited. 

So  a  recital  in  articles  made  upon  a  marriage, "  that 
whereas  the  defendant  was  to  pay  to  the  plaintiff  one 
thoufand  pounds  for  the  marriage  portion  of  the  wife, 
the  plaintiff  covenanted  to  fettle,  (S*c.  was  held  to  be  a 
good  ground  to  fupportan  a6iion  of  covenant,  and  the 
chancellor  faid,  that  court  would  decjree  the  icoo/.  to 
be  paid. 

Upon  the  fame  principle,  an  exception  in  a  deed 
inde7ited\s  held  to  be  an  agreement  :  as  if  one  let  land 
to  another,  excepting  a  particular  clofe  ;  here  the  ex- 
ception is  an  agreement ;  for  the  words  of  an  indenture^ 
put  in  the  generality,  bind  both  parties,  and  are  taken 
to  be  the  agreement  of  each  party. 

But  diflin£lions  have  been  taken  as  to  the  efTecl  of 
fuch  an  agreement;  for  it  is  faid  by  Montague,  Juft. 
in  Dier  and  Aianningka?ns  cafe,  that  if  one  make 
a  leafefor  years  of  a  manor,  except  a  cIoJC)  ^Ct  ren- 
dering annually  a  rent,  &c.  and  the  leifee  is  bound  to 
perform  all  grants,  covenants,  and  agreements,  con- 
ienta,  exprfjfa,  et  recitafa  in  the  indenture,  and  the 
*  lefTeedillurb  thelefTorin  the  occupation  of  the  clofe 
excepted,  he  has  forfeited  the  obligation  :  for,  when 
the  grantor  excepts  the  clofe,  the  grantee  is  content 
with  it,  and  that  the  leflbr  fhall  occupy  it  ;  and  then 
this  is  an  agreement  ;  and  the  words,  "  contenta,  ex-^ 
prijfa,  et  reatata,"  do  each  of  them  go,  as  well  to  the 
exception  as  to  the  relf. 

But  the  above  cafe,  as  put  by  Montague,  has  fince^ 
in  the  cafe  of  Lady  Rujfel  and  Gulwel,  been  denied  to 
be  law,  fo  far  as  goes  to  the  application  of  the  obliga- 
tion to  the  excepted  part,  as  parcel  of  the  premjfes  3 
for,  although  it  is  agreed  that  an  exception  is  anagree- 
raent  of  the  lelfce,  that  the  land  excepted  Ihal!  not 
pafs  by  the  demife  ;  yet,  it  is  faid,  there,  not  to  be  any 
agreement,  that  he  fhall  not  occupy. 
The  cz^iQoi  Rii/JeUnA  Gulzoel, 7ixo[c  on  anzflion  of  debt 
for 500/.  conditioned  for  the  performance  of  all  cove- 
nants, articles,  and  agreements  in  fuch  an  indenture 
(betwixt  the  plaintiff' on  the  one  part,  and  the  defen^ 
daiit  on  the  other  part)  on  the  part  of  the  defendant  to 
be  performed.  In  the  indenture  was  coKtained  a  claufe, 

"  that 
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"  that  the  plainlifFlet  to  \he  *  defendant  certain  lands,  [  *  240. 
called  E.  Pa/hres,  excepting  a  cloj'e  called  E.  Clofe." 
The  defendant  pleaded,  that  he  had  performed  all 
the  covenants,  &c.  The  plaintiff  afiTigned  for  breach, 
tliat  the  defendant  entered  into  the  clofe  excepted,  asd 
taereoi:  diffeifed  her,  et  />,  &c.  The  defendant  de- 
murred in  law.  And  on  the  part  of  the  plaintiff,  it 
wafx  contended  to  be  a  breach  ;  for  that  the  exception 
was  an  agreement  that  the  leffor  fliould  retain  it,  be- 
caufe  an  indenture  is  the  deed  of  every  of  the  parties ; 
and  that,  therefore,  t!ie  difturbance  of  the  plaintiff 
from  the  occupying  thereof,  was  a  breach  of  the  agree- 
ment. And  of  that  opinion  was  Gawdy,  Jufl.  But 
Pop/ia?n  and  Fenner  ^v'ere  oi  a  contrary  opinion. 
They  agreed,  tliat  an  exception  was  an  agreement  of 
tiie  leffee,  that  the  land  excepted  fhould  not  pafs  by 
the  demifc  ;  but  they  {'aid,  that  it  was  not  any  agree- 
ment that  he  fliould  not  occupy.  And,  afterward^ 
this  cafe  was  at  another  time  moved  again,  and  Pop- 
ham  faid,  that  he  had  conferred  with  the  other  juflices, 
and  the  greater  part  of  t"heni  zgrecA^tliat  this  exception 
was  not  fuck  an  agreement^  as  was  within  the  intent  of 
the  condition  of  the  obligation  ;  and  that  the  obligaiion 
was  not  forfeited  by  this  dijiurbance, 

*  And  Coke,  Chief  Juftice  in  the  cafe  o^  Stampe  v.     ['  *  241,  1 
Lifford,  exprelTed  himfelf  to  be  of  the  fam.e  opinion,     jRoliRe^.ica. 
and  denied  the  cafe  as  put  in  Plowden  to  be  law. 

But  it  was  admitted,  in  the  cafe  of  Rvjfd  and  Gul-  ^"P"* 
wel,  that  fometim.es  an  exception  in  a  leale  amounted 
to  an  agreement  that  fliould  charge  the  leffee  :  but  that 
'%vas,  where  he  agreed,  on  his  part,  that  the  leh'br 
ihould  have  a  thing  t/(?,^(3ri,  which  he  had  not  previouf- 
ly.  As  if  the  leffor  let  lands  excepting  a  way,  or  any 
other  profit  a  prender  ;  this  it  was  faid  would  amount 
to  an  agreement  by  the  leffee,  that  the  ieifor  fbould 
have  the  way  or  profit.  And  it  the  leffee  were  obliged 
to  perform  all  the  covenants  and  agreements  in  fuch 
an  indenture,  and  he  difturbed  the  leffoi*,  he  would,  in 
this  cafe  forfeit  his  obligation:  for  here  the  leffee 
would  have  an  interefl  in  the  thing  excepted. 

So  in  debt  upon  bond  v/here  the  condition  %/3s,  Stevcnfon'* 
that,  whereas  the  plaintiff  had  covenanted  with  the  de-  "  ^*  *  ^'■'°* 
tendant,  that  it  (liould  be  lawful  for  the  defendant  to 
cut  dovv'n  wood  for  fire-boot  and  hedge-boot,  without 
making  any  wafte,  or  cutting  any  more  than  necef- 
lary  :  and  the  plaintifi'  alligned  the  breach  in  this 
S  covenaru 
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[_  *  2^2.  J      *  covenant  (which  was  in  truth  the  covenant  of  tli« 
plaintiff)  that  the  defendant  had  committed  walle  in 
felling  wood,  &c.  and  the  condition  was  to  periorm 
all  covenants  and  agreements  :  exception  was  taken, 
bccaufethe  condition  ought  to  extend  but  tocovcnants 
to  be  performed  on  the  part  of  the  lelfec:  but  the  ex- 
ception was  not  allowed  ;  ior  it  was  the  agreement  of 
the  leflee,  although  it  was  the  covenant  of  the  leffor. 
Cro.  Eliz.  657.        Sq  a  refervation  of  rent  is  as  an  agreement  of  both 
s/e  ^^'  6.  a     parties  :  on  the  part  of  the  lefTor  for   the  refervation, 
PI.  1*8.  *  and  of  the  leffee  to  take  the  land  at  the  rent  propofcd. 

Thus  where  a  leafe  for  years  was  made  by  indenture, 
Style»407.43'»    yielding  and  paying  fo  much  rent  to  the  leffor  :    the 
I  Roh'siq.io.    ^vords  "  yieldnig  and  paying,"  though  not  the  words 
of  the  leflee,  but  the  words  of  the  leffor,  enjoining  the 
lefTee  to  pay  the  rent,  were  field  to  make  an  agreement 
of  the  leffee  to  pay  the  rent. 
rro.Ja.399,  So  thefe  words  in  an  indenture  of  leafe,  "  and  the 

P1.5.Poph.         f.jj^j  leffee,  his  executors  and  afligns,  fhall,  from  time 
J  VoU^Abr.        to  time,  repair  the  faid  houfe,  and  fhall  leave  it  fo  re- 
f  *  243.  1    paired,  ^c."  amount  to  *  a  clear  agreement  between 
518.  C.  I.  the  parties  ;  and  bind  the  leffee,  by  his  acceptation  of 

the  leafe. 
Hob,  132,  It  has  been   determined  upon  the  fame  principle 

that  a  leafe,  without  i7npeachvient  of  zvafle,  g\\Q.s\h.Q 
leffee  the  trees  growing  upon  the  eftate  demifed. 
So,  if  the  leffor  covenant  and  grant,  "  that  it  fhall 
^^'^'  be  lawful   for  the  leffee  of  a  term  certain,  to  take  and 

carry  away  to  his  own  ufe,  fuch  corn  as  fhall  be  grow- 
ing upon  the  land  at  tlic  end  oi  the  term  ;"  although 
thefe  words  are  not  words  of  gift  of  the  corn,  but, 
merely  that  it  flrall  be  lawful  for  the  leffee  to  take  it 
for  his  own  ufe,  yet  are  they  fulhcient  to  transfer  the 
property. 

And  the  reafon  on  which  thefe  cafes  are  fo  under- 
flood,  feems  to  be,  that  where  perfons  are  agreed  up- 
on a  thing,  and  words  are  expreffed  or  written  to  make 
the  agreement,  although  they  are  not  apt  and  ufual 
words,  or  whether  they  proceed  or  not  from  the  prop- 
er party,  yet,  if  they  have  fubflance  in  them  tending 
^to  the  cffetl  propofcd,  and  the  proper  party  agrees  to 

them, 
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t'nem.tlie  law  will  give  tliem*efFe^,  by  conflrucrlon,  ("  *  2^^.  ] 
according  to  the  intent  and  common  ufe  of  fiich  words ; 
for  the  law  always  regards  the  intention  oi  the  parties, 
and  will  apply  the  words  to  that  whicli,  in  common 
prcfumption,  may  be  taken  to  be  their  intent :  and  the 
agreement  of  the  minds  of  the  parties  is  the  only  thing 
the  law  refpe^ts  in  contratts  ;  and,  therefore,  luch 
words  as  exprcfs  the  intent  of  the  parties,  and  have 
fubllance  in  them,  are  iufficient. 

And,  therefore,  if  a  man  be  bound  in  an  obligation,    ^i  H,  6   ni. 
which  is  indorfcd,   that  the  obligee  wills  and  grants,    r'^^    ^  j  '^J' 

.         '  '^    .  o  »      Bro.cona.    55, 

that  if  the  obligor  flandsby  the  arbitrament,  order,  and  i  Leoa.  246. 
judgmentoi  A.  andB.thentheobligationfirallbe  void: 
it  is  no  ground  of  objefclion,  that  the  words  are  the 
words  o\'  the  obligee,  and  not  of  the  obligor,  but  the 
condition  is  good ;  for  there  is  the  fubflance  of  a  con- 
dition, and  the  intent  ot.the  parties  appears. 

And  a  covenant  by  parol,  takes  cffcibl  as  an  agree- 
ment or  contraft. 

Thus,  wherever  a  man  covenants  by  parol,  without    t'uz.  nat.brev. 
fpecialty,  to  do  any  thing  for  a  certain  fum  of  money,    St'-  3  H  6.36. 
orthelike;  there,  if  lie*donotaccordingto  his  cove-    T  *  24A.  "j 
nam  :  as  il  he  either  omit  to  do,  or  does  in  a  bad  man-     Bvo  tit  Artioo 
ner  the  thing  covenanted  about,  an  a^iion  upon  the    ''^'^ '<=  Caie,Pi. 

r     1-  1  r       1  •  >i  7.10.69.20  H. 

caie  lies ;  becauie  the  covenant  is  a  contract  or  agree-  6.34.  14  H.6. 

ment  between  them.  i6.  18  h.  6. 

As  if  one  covenant  to  cover  in  my  hall  ormy  houfe  ^    ,  ^'^p^' 6^* 

within  a  certain  time,  and  then  negleil  fo  to   do,  by  ^ftion  oii  the' 

reafon  whereof  the  timber  is  damaged  by  the  rain,  an  cafe  does  not 

aftion  on  the  cafe  lies  againft  the  covenantor.     So  if  iK'^oncov-nant, 

,  ....  ,       J        where  nothir,* 

one  covenant  to  amend  certain  ditcbcs  on  my  land,  done  in  perior- 

and  neglect  (otodo,  by  reafon  of  which  the  ewes,  who  mancc. 

ought  to  feed  within  the  ditch,   come  upon  my  land  ,  rr  g     f-  . 

and  deftroy  my  corn,  a  good  a6fion  on  the  cafe  lies  for  Br. Aft  (uric' 

this  nonieazance  ;  or  if  a  farrier  covenant  to  flioe  my  Cafe  7.  Con- 

horfe,  and  he  neglc6l  to  flioe  him,  or  prick  him  in  Pnoe-     "'„  "^A    „  j. 
1  •  -c  J     .  1  1  1      J    -  14  1^'  3.  lo.b. 

mg  him  ;  or  it  one  undertake  to  plow  my  land   in  a    21  H,6,«5.  h. 

feafonable  time,  and  he  do  it  in  an  unfeafonable  time, 

or  negled  doing  it,  anaBion  on  the  cafe  lies.  And  the 

reafon  of  all  thefe  cafes  is,  that  the  res  gejlcc  amount  to 

an  undertaking  and  a  matter  t«/az^,  rather  than  a  thing 

founding  in  covenant. 

Implicative  contrafls  are  fuch  as  do  not  arife  from    _     , ,  , 

*  .         Finch's  law. 
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[  *245.  j  the  fpccial  agreement  of  the  parlies, *but  arlfe  hy  act 
and  o;jeraiion  ot  \.n\\  out  ol  the  circumflances  oi' the 
cale.  As  it,  on  a  fale  o[  goods,  the  buyer  pay  mon- 
ey in  pan  of  fatistjflion,  and  alieiwards  the  whole 
valueof  ihegoodsbe  recovered  Bgainllhimat  law  ;  the 
money  fo  paid  upon  that  accomitjbecoine'^  money  re- 
ceived lor  the  ufe  ol"  him  that  paid  it;  and  the  law 
laifes  an  implied  afTumjirit,  upon  which  he  may  re- 
cover it  ih  an  aftion.  So,  )f  a  l.ofller  give  my  horle 
meat,  or  a  taylor  make  my  cloaths,the  one  ftiall  have 
his  aftion  on  an  implied  contra6Hor  his  meat,  and 
the  other  ior  his  work.  And  he  that  receives  money 
for  my  ufe,  or  to  deliver  it  over  tome,  is  chargeable 
as  a  receiver.  So,  if  one  enter  into  an  infant's  or 
another's  land,  and  take  the  profits,  he  is  chargeable 
as  bailifF.  And  if  a  liberate  be  delivered  to  the  clerk 
,  ot  the  hamper,   who  has  aflcts  in  his  hands,  an  atlioii 

of  debt  lies  againft  him.  So  does  it  upon  every  judg- 
ment. 

So,  wherever  a  man,  by  any  means,  hath  the  cuf- 
tody  Ol  goods  belonging  to  another;  the  law  impliesa 
contract,  by  which  he  is  bound  to  take  care  of  them 
according  to  the  nature  of  the  bailment. 

r  *247.  J         "In  order  clearly  to  underfland  the  namre  and  extent 
of  the  contraQ  the  law  raifes  in  fuch  cafes,  it  isnecef- 

L.Rajm,  913,     fary  to  ftate  what  are  the  feveral   forts   of  bailments. 
There  are  fix  forts  of  bailments. 

Firfl.  A  bare  naked  bailment  of  goods,  delivered 
by  one  man  to  another  to  keep  for  the  ufe  of  the  bailor, 
and  this  is  called  "  depojitum."  In  this  cafe  the  law 
implies  a  contracf  by  the  bailee,  that  he  will  takefuch 
care  of  them,  as  that  they  may  not  be  damaged  by  any 
gi-ofs  negleft  of  his  own.  For,  in  fuch  cafe,  it  would 
be  contrary  to  reafon  or  jullice,  that  where  a  man  is  to 
have  no  reward,  but  keeps  the  goods  merely  for  the 
life  of  the  bailor,  that  he  fhould  be  charged  without 
fome  default  in  him  ;  it  does  not  feem  neceffary  that 
he  fhould  even  do  all  he  is  capable  of,  or  that  a  man 
could  do  for  himfelf  in  things  he  was  mofl  con- 
earned  for.  If  he  keep  the  goods  with  an  or- 
dinary care,  he  has  performed  the  trufl  repofed 
in  him.  And  this  is  going  as  far  as  the  end 
and  nature  of  fuch  a  contra6t  requires ;  for  it  is 
not  to  be  fuppofed,  that  in  fuch  cafes  a  man  engag. 
ed  to  take  care,  is  to  be  at  expences  extraordinary, 

or 
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> 
or  to  ne:;le6l  other^afTairsoflus  own,  though  perhaps       [  *  248.  ] 
I'l-fs  important  ill  theml'eK'es,  to  attend  other  mcn"s,as 
perhaps  he  might  do  if  he  a6}cd  for  himfelf.     But  it 
the  bailee  k^'cp  the  goods  bailed  to  him  as  he  keeps  his 
<»v/n,  it  is  evidence  that  he  has  difcharged  his  under- 
t/tking.     And,  therefore,  in   fiich  cafe,  although  he 
keep  his  own  but  negligentb' ,  ye>,  if  he  keep  the  oth-    _ 
crsin  the  fame  manner,  he  {hdl  not  be  chargeable.  As    Jn=P™P'>fi- 
if  the  bailee  //tf/^'joww  as  J^.n  idle, carelefs,  drunken fel-     Ljrd  Holt  is^ 
Jow,  and  he  come  home  drunk,  and  leave  all  his  doors    meant,  only  to 
open;  and  b}'  reafon  thereof  the  goods  bailed  lo  him    ''.'."[."rV"*^ 
Iiappen  to  be  floien,  with  his  own,  yet  he  fhall  not  be    that,  what'cvrr 
charged,  becaufe  it  was  the  bailor's  own  folly  to  trulk    care  a  mi^iiaie 
fuch  a  fellow.  And  this  do6trineis  agreeable  to  reafon,    "^  i'i''"vvn,,i  at 

1  1  •      1    1  c  r   I  r         •  /      '   V        care, applied  t.> 

and  to  the  civil  law.   Lx  eo  joi.o  Unetur  Ji  qmd  aolo    f„ch  a  H^pofu^ 
(ommj/ertt :  Culpa  autenino7nin^^rdf./l,  clrfidiaac  neg-    is  fuiiicient, 
ligentice,  nontenetur.  Itaque /ecunts  e/iqui parurn  dili- 
genter  cu/lodiiam  remfurto ami/eret,  quia  qui  nta^'igen- 
ter  am: CO  rem  cujtod'aidam  liadit,  nonci,  Jcdjuir ]a~ 
cilitah  id  imputart  debet. 

And  if  a  perfon,  receiving  goods  upon  fuch  a  bare    ^''^  34  3'^''='. 
naked  bailment,  were  to  enter  into  a  written  undertak-    ^^'^'"^  ^'^■^*^' 
ing  to  re-deliver  them  ;  it  *\N'ouId  not  charge  the  par-  ^  r  *  £-tQ.  ] 
ty  undertaking  furiher  than  he  would  be  charged  by 
the  implication    of  law:  for  it  would  not  go  further 
than  a  covenant,  that  the  covenantee  fliall  have,   oc- 
cupy, and  enjoy  certain  lands,  which  does  not  bind 
againff  the  a£ts  of  wrong-doers. 

The   fccond  kind  01  bailment  is,  where  goods  or    L  P.ayragia, 
chattels,  that  are  ufeful,  arelcntto  a  triend^-jrrt/?Jto  be 
ufed  by  him.  And  this  \s Cd.\\Q(\.'^ Co?nmodaium  ;'''  be- 
caufe the  thiag  is  to  be  refforcd  in  fpecic. 

In  this  caie  the  lax-/  implies,  that  the  borrower  con-  ibid.  915. 
trafts  to  ufethe  ftritleft  care  and  diligence,  to  kecji 
the  goods,  fo  as  to  reftore  them  back  again  fafe  tothc 
lender;  becaufe  the  bailee  has  a  benefit  by  fclie  ufe  cf 
them.  And,  therefoi-e,  if  the  bailee  be  guilty  of  the 
lead  neglect,  he  will  be  anfwerable.  As  if  a  man 
lend  another  a  horfe  to  go  weft  ward,  or  for  a  momh  ; 
it  the  bailee  go  northward,  or  keep  the  horfe  above  a 
month,  and  any  accident  happen  to  it  in  the  nor- 
thern journey,  or  after  the  month,  the  bailee  will 
be  chargeable  :  becaufe  he  has  inade  ufe  of  the 
horfe  contrary  to  ihetruftiac  was  lent  to  him  under  ; 

and 
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r  *  250-]      *  ^"^  ^^  ^^y  ^"'  *^^^^'  ^^^^^  horfehadbeen  ufed  no 
otherwife  than  he  was  lent,  the  accident   would  not 

Braaon,  lib, 3.     have  bcfallcn  him.  This  is  agreeable  to  Bradoii,  who 

"^'  *■  fays,''lsautemcuiresaiiqua  utcndadatur,  leobligatur, 

quie  coinmodata  elt  ;  led  magna  diifereiuia  eit  inter 
mutuumetcommodatum  ;  quia isqui rem  mutuam  ac- 
cepit,ad  ipfam  reilituendamtenctur,  velejus  pretium, 
fi  forte  incendio,  ruina,  naufragio,  aut  latronum  vel 
hoftium  incurlu,  conlumptafucrit,  vel  deperdita,  fub- 
tra6ta,  vel  abhita.  Et  qui  rem  utendani  accepit,  non 
fufficitad  rei  cuftodiam.quod  taleindiligentiam  adhi- 
beat.qualem  fuis  rebus  propriis  adhibere  lolet,  fi  alius 
earn  diligeutius,  potuit  cullodire  ;  ad  vim  autem  ma- 
jorem,  vel  cafus  tortuitos  non  tenetur  quis,  nifi  culpa 
fua  intervenerit.  Ut  fi  rem  fibi  commodalam  doini, 
I'ecum  detulerit  cum  peregre  profefctus  fuerir,  et  illam 
incurfu  hoftium  vel  praedonum,  vel  naufragio,  ami- 
feritnon  eft  dubium  q  uin  ad  rei  reftitutionem  teneatur." 
But  if  the  bailee,in  the  preceding  inftance,had  put 
the  horfe  in  his  ftable,  and  he  had  been  ftolen  from 
thence,  the  bailee  ^v'ould  not  have  been  anfwerable  for 
him,  unlefs  he  or  his  fervantshad  leftthe  houfe  or  fta- 
ble doors  open,  andihe  thieves  had  taken  that  oppor- 
[  *25i,  ]  *tunity,  and  had  ftolen  the  horfe  ;  ior  then  he  would 
be  chargeable:  bccaufe  the  negleft  gave  the  thieves  tlie 
opportunity  to  fteal  it.  Braclon  fays,  the  bailee  muft 
ufe  the  utmoft  care,  but  yet  he  ftiall  not  be  chargeable 
where  tliere  is  fuch  a  torce  as  he  cannot  refift. 

L.  Raym.  913.  The  third  kind  of  bailment  is,  when  goods  are  left 
with  the  bailee  to  be-ufcd  by  him  for  hire  ;  this,  in  the 
civil  law,  is  called  "  localio"  et  '^ condutiio''  And  the 
lender  is  called /^ffl/c"-,  and  the  hoxro-^cr  conduBor. 

Inthiscafe,al(o,the  law  implies,that  the  hirer  contrails 
to  take  the  utmoft  care,  and  to  return  the  goods  when 
the  time  of  hiring  is  expired.  But  every  man,  how 
diligent  foever  he  maybe,  being  liable  to  the  accident 
of  robbery,  though  a  diligent  man  is  not  fo  liable  as  a 
carelefs  one  ;  the  bailee  v/ill  not  be  anfwerable  in  this 
cafe,  if  the  goods  are  ftolen. 

Itid,  The  fourth  kind  of  bailment  is,  when  goods  or  chat- 

tels are  delivered  to  another  as  a  pawn,  to  be  a  fecurity 
for  money  borrowed  of  him  by  the  bailor  j  and  this  is 

called 
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called  in  Laiin,^''  Vadium  ;"  andin£7?^/?y7/,aPawn,    [  *252.  ] 
or  a  Pledge. 

\ndLdiSX.oi\u.s,  BraBon^f^gh.  points  out  the  nature  ibid.  917. 
oftheimplied  contraft.  "  Creditor,  qui  pignus  accepit,  ^^3  ^ff.  28. 
re  obligatur,  et  ad  illam  rcftituendara  tcnetur;  ct  cum 
hujufmodi  res  in  pignus  data  lit  utriufque  gratia,  fcilicet 
debitoris,  quo  magis  ei  pccunia  crederetur,  et  credi- 
toris  quo  magis  ei  in  tuto  fit  creditum,  fufficit  ad  ejus 
rei  cuftodiam  diligentiam  exaftam  adhibere,  quam  fi 
prxllitcrit,  ctrcm  cafu  amiferitjlecuruscffepoffitnec 
impedietur  creditum  petere."  So  that,  in  elFeft,  it  a  cred- 
itor take  a  pawn,  he  is  bound  to  reftore  it  upon  the 
payment  ot  the  debt  :  but  yet  it  is  fufficient,  ii  the 
pawnee  ufe  due  dih^ence,  znd  he  v/ill  be  indemnified 
in  fo  doing,  and  notwithflandingthe  lofs,  yethc  fhali 
refort  to  the  pav/ner  for  his  debt. 

The  fame  law  applies  in  relation  to  goods  found, 
the  property  in  which  continues  in  the  owner,  altho' 
the  poITefiion  is  in  the  finder.  The  law,  therefore, 
implies  a  contrafct  in  the  polTeffor  to  ufe  an  ordinary 
diligence  to  preferve  them  for  the  owner. 

*  But  it  is  obfervable,  in  thcfe  cafes,  that,  if  the  |[  *  253,  3 
money,  for  which  the  goods  were  pawned,  be  tendered 
/to  the  pawnee  before  they  are  loft,  then  the  pawnee 
fhall  be  anfwerable lor  them:  becaufe  the  pawnee, by 
detaining  them  after  the  tender  of  the  money,  is  a 
wrong-doer,  and  it  isawrongtul  detainer  of  the  goods, 
and  the  fpeclal  property  of  the  pawnee  is  determined. 
And  a  man  who  keeps  goods  by  Avrong,  muft  be  an- 
fwerable for  them  at  alt  events  ;  for  the  detaining  of 
them  by  him,  is  the  realon  of  the  lofs. 

The  fifth  kind  of  bailment  is,  when  goods  or  chat-    iL.Raymgisi 
tels  are  delivered  to  be  carried,  or  fomething  is  to  be 
done  concerning  them  by  the  bailee,  for  a  reward  to 
be  paid  by  the  perfon  who  delivers  them. 

Thefe  cafes  are  of  two  forts  ;  either  a  delivery  to 
one  who  exercifes  apublic  employment,  or  a  delivery 
to  a  private  perfon.  If  it  be  to  a  perfon  of  the  firll 
defcription,  and  he  is  to  have  a  reward,  the  law  im- 
plies that  he  contracts  to  anfwer  for  the  goods  at 
all  other  events,  except  a^its  of  God,  or  of  the 
enemies  of  the  king.  If  he  be  robbed,  he  is  charge- 
able, 


Ibid. 
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[  *  ^oi'  J  *  able,  be  tlic  force  thntattaclibiin  evcrfo  great.  This 
is  the  cafe  of  the  cominon  carrier,  corninon  hoyman, 
mafterofa  fliip,  ^c. 

If  the  delivery  be  to  a  perfon  oftlic  fccond  dofcrip- 
tion,  of  which  nature  arc  bailees,  factors,  and  fuch 
like  :  thcfe,  though  to  have  a  reward  lor  their  manage- 
ment, yet  are  only  to  do  the  beft  they  can.  If,  there- 
fore, the  bailee  be  robbed,  lie  cannot  be  chargeable; 
for  it  would  be  unreafonabic  to  fubjett  him  to  the  exe- 
cution ot  a  trull,  further  than  the  nature  of  the  thing 
puts  it  in  bis  power  to  perform  it.  The  law,  there- 
fore, in  the  cafe  of  a  bailee,  facior,  or  the  like,  im- 
plies acontrati  to  ufe  his  abiUties  to  take  care  of  that 
with  which  he  is  entrufled. 

The  fjxth  fort  ofbaihnent  is,  v;hen  there  is  a  deliv- 
ery of  goods  or  chattels  to  fomebody,  who  is  to  can  y 
them,  or  do  fomething  about  ihemgratis,  withoutany 
reward,  for  fuch  his  work  or  carriage.  And  this  is 
called, in  the  language  of  i\iQCivilians,  "  mai  datum.'* 
It  is  an  obligation  which  arifcs  ex  mandato.  It  is  what 
we  call  in  Englijli'dn  a6Hng  by  commifTion.  And  if  a 
1  ^^55'  1  "^'^^  ^^^  ^y  comniiihon  for*  another  gratis,  and  in 
executing  hiscommidion  behaves  YnmicM negligently ^ 
he  is  anfwerable. 
Ibid.  916.  But,  in  thefe  cafes,  there  will  be  a  difference  In  the 

ei  w,  160,        npnlicd  contra6l,  on  the  evidence  how  the  undertak- 
22  Air.  4t.         mg  appears  to  have  been  entered  upon  ;wnctijergene- 
Bro.  A£t  fur      j-aljy  or  fpecia'ly  :  for  in  the  former  cafe,  the  under- 
"vlnt.  I'l       takeronly  contrails  In  Vbcs"/ zgz\n^grofsncgte&.  And, 
JO  H.  7. 26.*      therefore,  if  one  undertake  to  carry  brandies  for  ano- 
£9  Air,  £8,         ther,  andmifchief  be  done  to  it,  by  fome  perfon  meet- 
ing the  cart  that  it  is  in  by  the  way,  the  bailee  will  not 
be  liable  ;  as  if  a  drunken  man  come  by  in  the  flreet, 
and  pierce  the  caOc.  And  the  reafon  is,  that  the  bailee 
IS  to  have  not/ling /or  his  pains.  But  in  the  latter  cafe, 
namely,  it  aman  iah  uponhim/el/  e:ipre[sly  todofuch 
,  an  ^tl/afely and/ec urely,ii' thething comcio  anydam^ 
age  by  his  mi  [carriage,  the  law  implies  acontraft  that 
he  will  be  anfwerable;  the  reafon  for  Arhich  1$,  that  he 
tinder  takes  the  tajk^andis  entrnjledupon  thoje  terms. 
Speck  V.  The  law  alfo  implies  a  contraB  where  the  fheriff  levies 

Richards.  moncv  OH  zUvanfacias.^c.  zndTeturnsparatushabeo, 

Hob,  206,  .    '  -/  '  i 
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and  does  hot.  *  deliver  it  in  coi'.rt  ;  and  an  a8.ion  ot  [  *  2^6.  ] 
debt  lies  againft  him  in  fuch  cafe  ;  becaufe,  although 
there  be  no  exprefs  contrail,  yet  there  is  a.contraB  in 
confideration  of  law  ;  for,  zv/ien  the  rrioney  is  levied, 
the  a6lion  cca/es  againft  the  party,  and  is,  ip/o  Jatlo^ 
transferred  to  the  iheriff. 

Upon   the  fame  principle  6k  an  implied  affent,  the     s  ^f'^-  ?4i' 
law  concludes   that-,  if  one  man  take  another  man's     ^'u''' '  V 
wife  and  cloath  her,  he  intends  to  give  the  apparel  unto          *  ^' 
her  ;  and  iier  hufband  may  take  her  with  the  apparel, 
and  no  a61ion  lies  againfl  him. 

It  is  held  on  the  fame  realbn,  that  it  a  man  deliver 
fluiT  or  other  wares  to  another  man's  wife  (knowing 
her  to  be  a  feme  covert}  to  make  apparel,  without 
her  hufband's  privity  or  allowance  ;  it  is  a  gift  of  the 
IlufF  unto  her  :  and  her  hufband  fhall  not  be  charged 
m  any  aQion  for  it. 

So  the  law  implies  an  agreement  that  the  grantee  of 
one  thing,  fliall  have  every  other  thing  necelTary  to 
the  full  enjoyment  of  what  is  granted. 

*  Thus  if  a  man  grant  to  me  all  his  trees  growing  in      [   *  2^7.  j 
his  woods ;  he  is  taken  by  implication  to  grant  me    P'owd.oomm, 
leave  to  come  upon  the  ground,  and  cut  them  down,      ^' 
and  carry  them  through  his  land. 

So  if  land  be  granted  to  a  man  ;  tlie  law  implies  an 
agreement  that  he  fliall  have  a  wiy  to  it,  although  it 
be  not  exprefsly  mentioned. 

Again,  If  a  man  licenfe  another  to  lay  leaden  pipe.s    v^^aund.  ;»2, 
in  his  land  for  the  purpofe  ot  conveying  water  to  the     3'^3» 
other's  ciflern  :  the  law  implies  an  agreement  that  t'ne 
grantee  va.z-^  enter,  and  dig  up  the  land  to  mend  tlie 
pipes. 

And  equity  alio,  in  fome  cafes,  implies  contraHs, 
■without  any  exprefs  agreement  ot  the  parties. 

Thus  if  A.    fell  lands  to  B.  who  afterwards  becomes    Tardiffv. 
a  bankrupt,   part  of  the  purcliafe   m.oney    not  be-    >'^cri.gham, 
ing  paid  :  here  equity  implies  a  contraft  or  agreement,      crL^^Cam^tn 
that    the  land    fhall   ffand    charged   with  fo  much    Et  vid.'^n.wo. 
of  the  purchafe  money  as  was  not  paid,  without  any    I^<"P.  Chan. 
Ipecial  contraft  for  that  purpofe  :    and,   to  give  this    11^'^."*' 
1  tonitrudive    v.  Moctc. 

3  Aik.  «7«, 
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*  238."]  *  conflruftive  agreement  effeO.  equity  confiders  the 
purchafer  to  be  a  truftec,  to  the  extent  of  the  money, 
ior  tlie  vendor. 

So  if,  after  the  time  ftipulated,  the  h-fTec  continues 
to  enjoy  tlie  thing  leafed  vithoutany  oppofltionfrom 
the  Icflor  ;  both  ot  them  arefuppofed  not^nly  to  pro- 
long the  contrafl  until  they  declare  off,  hut  for  fuch  a 
time  as  the  origirinl  leaft  was  f/iea/urea' by, and  ontlic 
lib.  19.       fame  conditions  ;  ior, quiimpletotempcrecondudionis 
reman/it  in  conduBione,  reconduxiffe  vtdebilur.   And, 
therefore,  if  there  be  leflbr  and  leflee  forfeven  years, 
and  the  lelTee  hold  over  after  the  feven  years  deter- 
mined, he  is  from  thenceforward  confidered,   in  law, 
as  tenant  from  year  to  year  ;   for,  during  the  feven 
years,  the  term  is  executory  for  every  year,  and,  in 
refpe61;  to  the  execution  of  it,  it  is  the  fame  as  if  there 
had  been  feveral  contraBs,  one  for  one  j'ear,  and  ano- 
ther for  another  year,  and  fo  for  every  year  feveral  ly. 
And  the  tenant  holding  over,  is  confidered  as   doing 
fo,  upon  the  fame  terms  as  he  engaged  upon  originally. 
Secondly,  contrafts  and  agreements,  we  have  ob- 
served, are  either  fimple  and  abfolute,  or  conditional. 
L      ^i59'  J        *  A  contraft  or  agreement  is  faid  to  be  limple  and 
abfolute,   where  one  party  obliges  himfelf  pofitively 
and  Vv'ithcut  condition  to  fuch  or  ftTch  a  performance  ; 
in  which  cafe  the  other  party  may  require  it  to  be  car- 
Fitzh.tit.  Debt    ricdintoeffeft :  as  If  I  make  a  leafe  for  years  to  another, 
2  H.  7. 12.         and  he,  in  confideration  thereof,  promife  to  pay  me  a 
a,  f*«7.  '4.         rent  by  the  year  ;  this  is  a  good  contraft,  and  upon 
ci  w.    9,  77.    faj]^jj.g  jj^  performance  will  fupport  an  aftion  of  debt 
for  the  rent  yearly.     So  if  I  fell  my  lands  for  twenty 
pounds  to  be  paid  on  a  day  certain  ;  in  this  cafe,  if  the 
money  be  not  paid,  I  may,  after  the  day,  maintain  zw 
afclion  for  the  money,  though  the  land  be  not  allured  j 
for  the  purchafer  may  compel  me  to  aflure  it.  Again, 
it  a  man  take  my  money,  and  promife  to  build  me  a 
houfe  by  fuch  a  day,  this  is  a  good cont?a61,  and  I  may 
fue  for  breach  of  it. 

A  conditionalagrcement  is,  where  the  obligation 
thereof  is,  in  fome  refpeft,  made  to  depend  upon 
fome  particular  and  uncertain  event ;  or,  at  leaft, 
an  event  uncertain  at  the  time  in  the  minds  of  the 
contra£ling  parties,  proceeding  either  from  the 
aft  of  God,  or  the  aft  of  the  parties.  As  if  I 
agree  to  purchafe  an  eftate  ol  B.  on  condition  ihatmy 

fun 
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♦  fon  returns  from  India  on  fiich  a  day.     Thiicondi-      \  *  260.  ] 
tion,  until  it  happens,  lufpends  tlie  obligation  ;  and  it' 
it  does  not  happen,  difannuls  it. 

So  if  I  agree  to  give  one  thaufand  pounds  to  A.  if 
he  marry  B.  my  daughter;  here  the  obligation  to  pay 
the  money  is  fufpended,  until  the  event  flipulatcd 
takes  effe61. 

Again;  if  an  agreement  be,  that  if  B.  deliver  me  33  K.6,fol  43. 
twenty  pounds  worth  ot  cloaths,  or  allure  me  fuch  a 
piece  ot  land,  that  I  Ihail  pay  him  twenty  pounds  : 
this  is  a  good  agreement  cojiditionally  ;  and  after  the 
performance  of  the  condition  (but  not  beforeJB.  may 
maintain  an  a6uon  for  the  money. 

So,  if  one  fell  cattle,  upon  condition  that  iithe  ven-     P*''^-^*^  7'*. 
dor  do  fuch  a  thing,  then  he  Ihall  have  twenty  pounds 
for  them,  ellebiitten  pounds ;  this  is  a  good  contraB, 
and  the  fame  will  be  more  or  lefs,  as  the  condition  is 
or  is  not  pertormed. 

And  fome  contra6h  or  agreements  are  conditional,  '^  E.  \-  t. 
with  a  reference;  in  which  cafe  they  *  are  imperfeft,  [  *  261,  J 
until  the  reference  made  :  as  if  A.  and  B,  bargain  and 
agree,  that  B.  ihall  go  upon  A. 's  land  and  fee  his  corn, 
and,  if  it  pleafe  him  upon  fight,  that  then  he  Ihall  have 
it,  paying  to  A.torty  pounds  for  every  acre  :  here  the 
contract  is  binding  upon  A.  if  B.  likes  the  corn,  oth- 
erwife  not.  •   ^ 

So  if  I  bargain  with  you,  that  I  will   give  you  for     Dver  91  b, 
your  land  as  maich  as  it  is  reafonably  worth,  and  refer     H  f^-  8. 17. 
to  a  third  perfon  to  adjudge  what  is  the  value  : ,  here 
the  contra£l    is  incomplete,  until  the  referee  adjudge 
the  value  ;  but  after  the  value  adjudged,  both  pai'tie  s 
are  bound. 

Conditions  added  to  contrafts,  may  be  divided  into 
two  kinds  :  namely,  firll.  Unlawful  :  and,  fecondly^ 
i/awful. 

Firll,  as  to  unlawful  conditions. 

Theeffcft  ot  adding  an  unlawful  condition  to  aeon-     Co.Litt.zce.b. 
tracf ,  varies  according  to  the  nature  ot  the  contraft, 
and  of  the  condition.     For,  if  a  man  be  bound,  upon 
condition  that  he  do  ana6f  ma'um  in  fi\  as  that  he  kill 
A.  S.  the  bond  is  void.        Bat  if  a  man  make  a 

feoffment, 
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[  *z62.  ]    *  feoffment,  upon  condition  that  the  feoffee  ihall  kill 
J.  S,  the  eftate  is  abfolute,   and  the   condition   void. 
In  both  inftances  the  law  aims   at  the  fame  objc6^, 
namely,  the  preventing  the  crime.     For,  in  the  for- 
mer cafe,  lelt  the  obHgee  fhould  have  any  temptation 
to  do  the  a6^,  the  law  trees  him  from  the  penalty    of 
the  bond.     And  for  the  fame  reafon  the  law,    in  the 
latter  cafe,  fecures  to  the  feoffee  the  poffeffion  of  the 
land,  without  performing  the  condition. 
Ibid.ctCro  J.-1.       All  conditions  that  arerepu;;nantto  the  nature  of  the 
ef  vii'e^fr---'     <^0'i*^ra61  entered  iuto  are  voicl,  as  being  againlt  law. 
man  v.  Free-      An  J,  therefore,  il  a  man  make  a  feoffment  in  fee,  up- 
naii,  2  Vorn.     q^  condition  that  the  feoffee  Ihall  not  alien,  this  con- 
*^^'  dltion  is  repugnant  and  void  ;  and  the  ellate  of  the  fe- 

offee isabfolute  :  becaufe  the  power  of  aliening  is  in- 
cident to  the  grantee  of  a  tee. 
^'>'<^»  Upon  the  fame  principle  it  is  held,  that,  if  a  man 

make  a  feoffment  in  fee,  upon  condition  that  the  feof- 
fee fhall  nottake  the  profits  of  the  land ;  this  condition 
isagainft  law,  as  being  repugnant  to  the  grant  :  for 
the  feoffm.entof  the  land  includes  theprofits  ;  and  the 
eftrite  is  abfohue. 
(  r  *  262.  ]  *  But  a  covenant  or  bond,  with  a  condition  that  the 
feoffee  fhall  not  take  the  profits  of  the  land,  or  fhall 
not  alien,  is  good. 
Ibid.  The  reafon  of  thcfe  diftinflions  is,   that  in  cafe   of 

the  covenant  or  bond, the  feoffee  may  alien  ortakethe 
profits,  if  he  will  forfeit  his  covenant  or  bond  ;  confe- 
quently  there  is  no  total  bar  to  alienation  or  receiving 
the  profits  :  but  otherwife  it  is,  as  to  fuch  a  condition^ 
added  to  the  feoffment  ;  for  it  that  were  good,  no  ali- 
enation or  taking  the  profits,  could  takeeffeif. 

Secondly,  lawful  conditions  may  be  divided  into 
poffible  and  impoffible. 

Lawful,  poffible  conditions,  may  be  divided  into 
three  forts,  according  to  the  effefls  they  produce. 

Firll  ;  fuch  as  accompljjh  the  contra6h  that  depend 
upon  them  :  as  it  a  man  agree  with  his  leffee  for  years, 
that,  upon  payment  of  100/.  within  the  term,  he  will 
convey  to  him  the  fee. 

Secondly  ;     fuch  as  diffolve    a  bargain  :  as  if 

aleafe 
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*  a  leafe  be  made,  with  a  condition  to  be  void  if  the       [  *  264.  ^ 
leffee  under-let,  or,  if  he  become  a  bankrupt,  or  the 
like.  ,  ^ 

Thirdly  ;  fuoh  as  neither  accomphJJi  nor  diffolve  a 
coTitra6l  or  bargain,  only  making  fome  change  in  it  ; 
as  ifone  agree,  iJiat  it  6  ptr  cent,  (being  the  intereft 
due  upon  a  mortgage]  be  paid  within  three  months 
after  it  becomes  due,  the  inierell  Ihall  abate  to  ^ptr 
cent.  Of  the  fame  nature  is  an  agreement,  that,  in 
cafe  an  houfe  that  is  letfurnifhed,  be  given  up  to  a  fu- 
ture tenant  without  certain  moveables, wliich  are  prora- 
ifed  him,   the  hirer  (hall  have  it  fo  much  the  cheaper. 

Again,  impodible  conditions  arc  divihbleintofuch 
as  are  fo,  at  the  time  of  entering  into  the  contract  ; 
and  fuch  as  become  lo  by  matter,  ex  pojl  faclo. 

There  are  feveral  diverfities  in  the  cafes  of  impoffi-  Co.  Litt,  206, 
ble  conditions,  in  their  effeds  on  contracts :  Ex  gratia, 
if  a  condition,  pollible  at  the  makniJ  tlureof\  but  becom- 
ing impoflible  by  the  act  of  God.  be  annexed  toacc"^- 
trad  execuUcl,  as  a  feoffment,  giit  in  tail,  or  the* like;  [  *  z6^.  ] 
the  efldte  of  the  feoffee,  ci?t.  Ihall  not  be  avoided  there- 
by ;  as  if  a  man  make  a  feoffment,  upon  condition  that 
the  feottbr  go  to  the  city  of  Pans  about  the  affairs  of 
the  feoffee  and  pi  efently  after  the  feoffor  die,  fo  as  that 
it  is  impofTible,  by  the  a6l  of  God,  that  the  condition 
fhould  be  performed,  theeflate  of  thefeoffee  is  never- 
thelefs  become  abfolute.  But  if  fuch  condition  be 
added  to  an  executory  contrail :  as  if  there  be  a  bond, 
recognizance,  and  the  like,  with  condition  that  the 
obligor  fhall  appear  the  next  term  in  fuch  a  court;  if, 
before  the  day,  the  obligor  orconufor  die,  the  recog- 
nizance or  obligation  is  faved.  And  the  reafon  of  this 
diverfity  is,  becaufe  the  ellate  in  the  land  is  executed 
and  fettled  in  the  feoffee,  and  cannot  be  redeemed  back 
again  but  by  matter  fubfequent;  namely,  the  perform- 
ance of  the  condition.  But  the  bond  or  recogniz- 
ance is  a  thing  in  aifion,  and  executory,  whereof 
no  advantage  can  be  taken,  until  there  be  a  default  in 
the  obligor.  And,  therefore,  in  all  cafes,  where  a 
condition  of  a  bond,  recognizance,  Be,  is  pofTible 
at  the  time  of  the  making  of  the  condition,  and, 
before  the  fame  can  be  performed,  the  condi- 
tion becomes  impoffible,  by  the  aft  of  God,  or  of 

the 
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[  *  266.  ]      *  the  law,  c3c.  there  the  obligation  is   faved.     But  if 

the  obligation  of  a  bond,t^c,  be  impoffible  at  the  time 

ot  making  the  conJitionj  theobligation.'yr.  is  fingle  ; 

Fit7h.  Obiig.      is  it  a  man  be  bound  in  an  obligation,  ^c.  with  con- 

htn'si'  '"'       dition,  that,  if  the  obligor  do  go  irom   the  church  of 

i'lowd^  32.         St.  PtUr^  in  U'ejhninjler,  to  the  church  of  St.  Peter, 

in  Rome,  within  three  hours,  the  obligation  fhall  be 

void.  Here  the  condition  is  void  and  impoflTible,  and 

the  obligation  ftands  good.     And  the  law  is  the  fame 

in  cafe  of  a  feoffment  in  fee,  with  condition  fubfequent, 

that  the  fcolTee  Ihall  go  as  aforefaid,  the  effate  of  the 

feoffee  is  abfolute,  and  the  condition,  impofTible  and 

void. 

But.  in  this  refpeft,  there  is  a  diftinftion  between  a 
condition  of  this  kind  that  is/>r<rf(frt',?w/,and  fuchacon- 
dvi'ion fub/e que nt)  for,  in  the  former  cafe,  no  eftate  or 
intereit  will  grow  upon  it  :  as  it  a  man  make  a  leafe 
for  life,  upon  condition  that,  if  the  Icffeego  to  Rome, 
as  aforefaid,  then  he  fhall  have  a  fee  ;  here  the  condi- 
tion precedent  is  impofhble  and  void,  and  therefore 
no  fee  fimple  can  grow  to  the  lefTee. 
[  *  267,  ]  And  a  diflinclion  is  alfo  taken  upon  bonds,  ^recog- 

nizances, and  executory  contracts,  where  the  impof- 
fible  condition  is  part  of  the  bond,  recognizance,  or 
contra6i",and  where  it  is  indorfed  or  underwritten;  tor, 
in  the  former  cafe,  the  inftrument  thereby  becomes 
void. 
PuHerton  v.  Therefore,  where,  on  zfcirefacias  againfl  bail,  re- 

Agnew.i  Saik.     siting  3  recognizancc  taken  in  the  time  of  King  Wil- 

172,  Bio    tit  00  ^  ^  ^  o 

f^its  37,*  *  iicim  the  Third  ;  wherein  the  condition  was,  that  the 
defendant  fhould  render  his  body  Piifoym  Alar.  Ma- 
Tcjch.  Do/mnce  Regiiiccnunc :  it  was  urged,  that  the 
condition  was  impofTible,  and  in  confequence  the  re, 
cognizance  fingle.  Et  per  Holt,  Chief  Juflice,  where 
the  condition  is  underwritten  or  indorfed,  there  i/w^  is 
only  void,  and  the  obligation  is  fmgle  ;  but  where  the 
condition  is  part  of  the  lien  itfelf,  and  incorporated 
therewith,  if  the  condition  be  impofTible,  the  obliga- 
tion is  void. 

We  muft  carefully  diflinguilh  between  conditions 
annexed  tocontra8soragreements,and  circumflances 
annexed  which  feem  to  import  conditions,  but  which 
are  modal  only,  neither  fufpending,  difannul ling,  nor 
altering  the  obligation  of  them,  but  only  relating  to 
the  manner  of  perforinance  :    as  that  an  agreement 

fhall 
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*/hall  be  performed  at  a  certain  day,  or  in  a  certain    [  *  268.  3 
place. 

Tlius,  it  a  man  have  land  let  out  on  leafe,  and  enter 
into  an  engagement  for  fale  thereof,  upon  condition 
of  its  being  freedata  certain  day  ;  kicha  claufe  neither 
fufpends»  nor  difannuls  the  obligation  of  the  agree- 
ment, but  only  amounts  to  a  flipulation,  by  which  tlie 
feller  puts  off  the  delivery  oi  the  thing  fold,  tillit  is  at 
liberty,  which  he  engages  it  fhall  be  at  a  certain  time. 
So,  if  two  perfons  enter  into  a  contraQ  for  fale  ot  an 
eftate,  and  the  conveyances  are  agreed  lobe  made, and 
the  purchafe  money  paid  at  fuch  a  place  and  tune :  the  ^^y's  J^'a"^- 
obligation  of  the  agreementbinds  the  parties  irom  the  '  * 
moment  it  is  enteied  into,  and  the  time  and  place  are 
only  circumHances  ihatafre6f  the  performance  of  the 
engagement.  Of  this  nature  alfo  are  all  collateral  or 
incidental  circumftances,  attending  agreements  for 
fale  of  land,  C^c, 

Such  ftatements  dp  not  import  conditions,  whereby 
the  parties  are  to  be  confidered  as  contratiing  on  the 
ground  of  a  flri6l  compliance;  but  are  mere  circum- 
flauces  that  admit  of  compenfation.  And  in  this  re- 
fpe6t*gur  law  proceeds  upon  the  fame  principles  as  [  "zGg.  1 
the  Roman  law.  For  if  one  had  land  engaged,  and 
fold  it  upon  condition  of  freeing  it  at  fuch  a  time;  in 
this  cafe  that  law  allowed  the  buyer  to  have  an  atUon 
againft  the  feller,  to  force  him  to  free  his  land  at  the 
time  appointed,  or  let  him  into  poiTefTion,     A^am  liid    ^'S*  '•  '^'  "'» 

n  n       ,  ■  J     •  T'    r       t       c^    f  I-  i«  iJe  contra- 

actum  ejt,  lit  omni  modo  intra  Kalendas  Julias  venditor    hend.  erupt, 
J'wuliim  liberartt,  ex  eruptoerit  aBio,  ut  liberet ;  nee  fab    &c.  kg.  41, 
conditione  eruptiojada  intelligetur  ;  vdutijihoc  modo    '""* 
emptor  interrogaverit,  erit  viikijunduseruptus,  ita  ut 
intra  Kalendas  Julias liberes?  vd  ita,ut  intra  Kalendas 
a  Titio  redunas  ?  Si  vera  fub  conditione  eruptiofuda  eji 
non  poterit  agi,  ut  conditio  impleatur. 

Thirdly.  Contrafts  and  Agreements  are  eitlier  writ- 
ten or  unwritten. 

This  diflinftion  between  written  and  unwritten  con-    Qiisre.if  be 
trafts  or  agreements,  feeras  to  have  originated  with    J°'^  "^'"^^  '^ 

in.  riiT  ••  •  »      iraud«,  mere 

the  Itatute  ot  frauds  and  perjuries,  whicii  was  pa  (Ted    pnroi  agree- 
in  the  29th  Car.  2.  and  was  made  to  prevent  perfons    '"<■'"''  ^'7= 

c  r  •  I     I  1  »      favored  ?Tieat« 

irom  Iwearmg  r^^r/;^/ agreements  upon   others,  and    £„  ,3  ,q^ 
thereby  chargingthe  partie$ine<j4iiy  to  perform  them, 
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r  *270.  J  <hougli  the  agreements  had  *  never  been  made.  To 
sg  Car.  2.C.3.  ^}-jJs  intent  the  fcatute  cnaQs,  "  that  no  aftion  (hall  be 
brought,  whereby  to  charge  any  perl'on  upon  any  a- 
greement  made  upon  any  confideratlon  of  marriage, 
or  upon  any  contraft  or  fale  of  lands,  tenements,  or 
hereditaments,  or  any  interefl  in  or  concerning  the 
fame,  orupon  any  agreement  that  is  not  to  be  pertorm- 
ed  within  the  fpaceofone  year  from  themaking  there- 
of, unlcfs  the  agreement  upon  which  fuch  atlionfliall 
be  brouglit,  or  feme  memorandum  or  note  theieot 
Hiall  be  in  writing,  and  figned  by  the  party  to  bechar- 
ged  therewith,  or  fome  other  perfon  thereto  by  him 
lawhilly  authorized." 

In  obferving  upon  the  cffeft  and  operation  of  this 
ftatute,  I  fhall  firft  confider  what  has  been  the  con- 
flruftion  of  the  words  in  the  order  as  they  fland,  and^ 
fecondly,  what  are  the  exceptions  out  ot  the  flatute. 

The  firft  words  tb.en  are,  "  no  aflion  fliallbe  brought 
to  charge  any  perfon."  And  hereupon  it  is  obferva- 
ble,  that,  although  by  thefe  words,  fuits  in  Chancery 
for  the  fpecific  execution  of  contrafts  or  agreements  are 
[  *27i.  J  not  exprefsly  prohibited,  yet,  courtsofequity,  *  upon 
a  principle  which  will  be  hereafter  explained,  were, 
for  the  mofl  part,  confequentially,  thereby  deterred 
from  retaining  fuits  uponcontra61s  or  agreements  not 
made  conformable  to  the  flatute,  unlefs  in  cafes  where 
fome  circumftance  intervenes,  whereon  an  equity  may 
be  raifed,  notwithftanding  the  requifitions  of  the  flat- 
ute are  not  complied  with. 

The  next  words  that  occur  in  this  claufe  of  the  flat- 
tite  of  frauds,  are  the  words,  "  a>}y  agreement ,  ^c." 
And  hereupon  it  has  been  held,  that,  although  the 
\v-ords  of  the  flatute  be  general,  namely,  "  upon  any 
agreement  made  upon  any  confidsration  of  marriage, 
or  upon  any  contraft  or  fale  of  lands,  (^c."  which 
phrafe  is  fufficient,  in  point  of  extent  of  operation,  to 
comprehend  «// agreements,  and  fl//contra6ls;  yet  as, 
in  the  true  conflrutlion  of  this,  as  of  every  other  ftat- 
ute,  the  end  and  intent  of  the  makers  of  it  is  to  be 
confidered,  and  that  was  to  prevent  frauds  and  perju- 
ries, all  contratis  and  agreements  ^\'hich,  though  not 
in  writing, are  tn  their  own  nature  free  from  all  danger 
of  introducing  fraud  or  perjury,  are  out  of  ihepurview 
of  this  ftitute. 

Upon 
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"  *  Upon  tiiis  ground  it.  has  been  determined,  that  a  [  *  272.  "J 
judicial  fale  ot  an  eflate  under  a  decree,  is  clearly  out 
of  the  mifchiets  intended  to  be  prevented  by  the  Itatute  : 
therefore,  where  A.  being  likely  to  die,  made  a  con-  ^^^'  ^^\^^* 
■yeyance  of  a  real  eflate  in  favor  of  acharity,  and  then  2,^' 
made  a  will,  by  which  he  gave  j;ooc/.(the  exaft  value 
of  that  land)  and  alfo  2^50/.  to  the  fame. charity,  and 
gavethceltateto  D.  (wife  of  B.)  and  C— A  bill  in 
Chancery  ^vas  brought  for  an  account,  and  for  a  fettle- 
luent  ot  the  eflate  under  the  will ;  and  a  decree  was 
had  thereupon,  and  the  mafter  was  thereby  direfled  to 
receive  afcheme  for  carrying  the  conveyance  into  exe- 
cution, the  foundation  of  part  of  wiiich  was,  to  con- 
fidcr  in  what  way  the  money  fiiould  be  laid  out,  and  a 
perpetual  fund  created  for  maintenance  ol  the  charity* 
The  maftcr  reported  a  fcheme  for  laying  out  the  3000/. 
in  the  purchafe  of  lands,  and  the  250/.  in  ot^ier  lands 
convenient  for  building  a  charii:y  fchooK  Then  the 
cafe  was  fet  down  for. the  charity  to  be  heard  on  the 
matter  referved,  and  the  court  m^de  a  decretal  order, 
confirtning  the  mafler's  report,  and  ordering  that  the 
fcheme  fhould  be  approved  of,  and  the  other  matters 
therein  carried  into*  execution  :  npneofthefe,  direc-  \  ^' ^fS*  J 
tionswcre  oppofed.bwt  they  were  all  acquiefced  under 
by  B.  and  D.  who  furvived  him.  After  her  (D.'s) 
death,  an  information  H^as  brought  in  behalt  of  the 
charity,  together  with  the  adminiilratrixof  D.  to  have 
this  pUrchafe  carried  into  execution  by  the  aid  of  the 
courts  againft  tKe  devifee  of  the  heir  at  law  of  D.  and 
the  infant  fon  of  C.  the  cd-devifee  with  D.  And,  it 
being  obje£led  that  there  was  nc^  agreement  fignedpur- 
fuant  to  the  Ilatute  of  frauds,  one  queftion  was,  -v/hcth- 
er  the  tranfatlions  ihat  palfed  in  life  of  D.  and  C, 
amounted  to  a  binding  Agreement  on  thofe  parties  for 
the  fale  of  the  land?  and  Lord  Hardwich  was  of  opin- 
ion, that  here  was  fuch  an  agreement  as  the  court 
ought  to  execute,  notwithflanding  the  Ilatute  ot  frauds  ; 
this  being  a  judicial  fale  of  the  eflate,  which  took  it 
entirely  out  of  that  flatute. 

The  principle  upon  which  the  preceding  cafe  refts, 
IS  this  ;  the  order  ot  the  coUrt  was  not  interlocutory, 
but  made  part  of  the  decree,  as  it  always  does  on 
the  matter  referved,  though  made  at  another  day  ; 
and  it  includes,  as  well  the  carrying  the  purchafe  in- 
tt»  execution,  as  the  eftablinnrient  of  the  charity, 
tJ  amounting 
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r  *  274.  J      *  amounting  to  a  decree  for  the  conveyance  of  theef- 
"    tate  on  one  fide,   and  payment  of  the  money  on  the 
other;  and  the  purchafcrmay  be  profecuted  tor  aeon- 
tempt,  in  not  obeying  the  order. 
Per  Lord  Upon  the  fame  pnhciplc  it  is  held,  that  pnrchaferS 

Hardw.i  Vcz,  before  the  maRcr  are  out  ot  the  f^atute  ;  and,  there- 
fore, the  court  of  Chancety  w'xW,  in  fnch  cafes,  carry 
into  execution,  againft  the  reprcfentative,  a  purchaf6 
by  a  bidder  before  the  mailer  ^vilhout  the  bidder's  fub- 
fcribmg,  after  confirmation  of  the  mailer's  report  that 
he  was  the  beft  purchafer  :  the  judgment  of  the  court 
taking  fuch  cafes  out  of  the  Itatute. 
Ibid.  So,  if  the  authority  of  an  agent,  who  fubfcribes  for 

abldder  betore  a  matter,  cannot  be  proved,  yet,  if  the 
mafler's  report  can  be  confirmed,  the  court  will  carry 
it  into  execution,  unlefs  there  be  fome  fraud  ;   for  it 
is  all  excluhve  of  any  defence  that  may  Hill  be  fet  up 
on  the  other  fide. 
Cox  V.  Pecle,        And  Lord  Tliurlow  ^vz%  of  opinion,  where  the  at- 
Brown's  Rep,    torneys,  concerned  i«i  a  fuit  by  a  firil  m.ortgagee  fora 
r  *  275.  J      foreclofure,  agreed,  with  *  rcfpeft  to  the  final  decree, 
Chan.  t788,       {[y^[  j.]^^>  eftate  fhould  be  fold,  the  firfl;  mortgagee  paid 
'  ^^**  her  principal  and  intereft,   and  the  remainder  paid  to 

the  fecond  mortgagee,  but  that  the  former  Ihould,  in 
the  mean  time,-  take  a  decree  ;  that,  ii  the  firll  mort- 
gaged made  an  improper  ufe  of  the  decree,  this  agree- 
ment, though  by  p^rol,  might  be  read,  on  an  applica- 
tion to  open  the  toreclofure,  as  an  agreement  relative 
to  a  decree,  the  attorney  s  being  competent  to  make 
agreements  relative  to  the  order  of  the  court.  And  up- 
on that  ground  his  lordfhip,  on  an  appeal  from  the 
i2(7//j-,  admitted  theevidence  of  it  de  bene  ejfe ,ti\l\\o\\g\\ 
it  had  been  rejefted  by  his  honor,  on  the  ground  that 
the  agreement  was  not  in  writing,  and,  therefore,  void 
under  rhc  ftatute  oi  frauds. 
X  P.  Will. 714,  Andan  agreement  with  the  court  of  aldermeri,  (who 
are  guardians  of  city  orphans,  and  without  whofe 
leave  no  man  can  marry  fuch  orphan  but  under  pain 
ot  imprifonment)  though  by  parol  only,  and  without 
writing,  was  held  good  :  this  being  an  inftitution  that 
cxlfted  previous  10  the  flatute. 

The  next  words  that  we  meet  with,  in  the   claufe 

now 


Hardw.3  ALlt« 
4' 
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now  under  ulfcufTion,  furnlfh  a*defcrIption  of  the  uib-     [  *  276.  ] 
jetl  oi  aa  agrcemciTt,  viz.  "  made  upon  any  confide- 
ration  of  nianiage," oi",  "  upon  any  contrad  or  laie  of 
lands,  tenements,  or  hereditaments." 

And,  upon  this  part  of  the  cJaufe  it  is  ncceflary  to 
obferve, 

Firfl,  That  whether  the  contraft  or  agreement  orig- 
inate withrelerence  to  a  marriage,  or  a  lale.ortbehke, 
the  conllrutlionof  the  flatute.as  applied  thereto,  will 
be  the  fame. 

Secondly,  That  the  ftatute  goes  equally  againfh  an    ^Y.^.?,'! 
agreement  tor  making  a  mortgage  ot  a  real  eftate  with- 
out being   in    writing,   as  againft  an  agreement  for  a 
purchafe  it  not  in  writing  ;  for  as  the  latter  can  be  no 
lien,  fo  neither  can  the  former  be  a  fecurity. 

Then  come  the  following  words,  "  or  upon  any  a- 
greement  that  is  not  to  be  performed  witiiin  the  Ipace 
of  oneyear  from  the  making  thereof."  And  hereupon     Mollis  ^-   ^d- 
it  has  been  held,  that  this  part  ot  the  claule  in   que(-     j,q^  ' 
tion,  does  not  extend  to  any  agreement  refpecling  lands 
or  tenements. 

*  The  legiflature  then  proceed  to  the  enabling  the  L  *  ^77-  j 
provifion,  made  by  the  llatute,  for  fecuring  perfons 
from  the-mifchiefs  meant  to  be  prevented,  t/Zz. "  Un- 
lefs  the  agreement  upon  \vhich  fuch  a6Hon  fliall  be 
brought,  or  fome  note  or  memorandum  thereot,  Ihall 
be  in  wi"iting,  and  figned  by  the  party  to  be  charged 
therewith,  or  fome  other  perfon  by  him  thereto  law- 
fully authorized." 

Thefe  words  oftheclaufe  have  afforded  three  points 
for  legal  dlfculfion.  namely, 

Fii-it,i\sto  what  was  meimtby  the  legiflature,  v/heii 
it  required"  fome  note  or  memorandum  (  of  every  - 
greem.entj  in  writing." 

Secondly,  As  to  what  circumftance  will  amount  to 
a  figning. 

Thirdly,  As  to  ^vhat  perfons  ?nii/l.  /ign. 

And  as  to  the  firft  point,  it  has  been  held,   that,   as 
well  marriage  agreements  as  others,  where,  on  a  treaty 
for  a  marriage  or  any  other  treaty,  the  parties  come  to 
an  agreement,  but  the  fame  is  never  reduced  into  writ- 
ing, 
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'  I   ^  278.  ]    ing,  nor  *  any  propofal  made  for  that  purpofe,  fo  that 
the  parties  rely  Zi'/z*?''/)' on  their  parol  agreement;  neither 
party  can  compel  the  other  to  a  fpecific  performancej 
tor  the  (tatute  is  direOly  in  their  way. 
Counters  Mon.        And,  therefore,  where  a'bill  let  forth  that  the  de- 
GeorecMaL-     fcudant,  beforc  his  intermarriage  with  the  plaintiff, 
•wcw,  iP-Wiii.    did  promife  that  (lie  fhould  enjoy  herowneflatetoher 
6.8  Pre. Chan,     fep^rate  ufe  ;  that  he  had  agreed  to  execute  a  v/rltinf; 
*■"•'  to  that   purpofe,  and  had  intruded  ccmafel  to   draw 

fucha  writing  ;  and  that,  when  they  were  to  be  mar- 
ried, the  writing  not  being  perfected,  thedeiendant  de- 
fired  this  might  not  delay  thematch,  in  regard  thathis 
friends  being  there,  it  might  fhame  him,  but  enpged 
that,  up  0ii  Ill's  honor,  the  lady  (hould  have  the  fame  ad- 
vantage of  the  agreement  as  if  it  were  in  writing  drawn 
ill  tormby  counfel,  and  executed  ;  and  thatthereupori 
the  marriage  took  effe£l  :  it  was  held,  on  a  bill  for 
fpecific  execution,  that,  where  there  was  no  fraud, 
the  plaintiff  relying  foJely  upon  the  honor,  word,  or 
promife  ot  the defendant,the  itatute making  thefe  prom- 
ifes  void,  equity  would  not  interfere  ;  and  that  the 
j"  *279,  3  circumftance'of  the  inflruftion  having  been  given '-'to, 
couafel  tor  preparing  the  writings  was  not  material, 
fmce,  after  they  had  been  drawn  and  ingrofled,  the 
parties  might  have  reiufed  to  execute  them. 

Butit  feems  to  have  been  formerly  doubted,  wheth- 
er, if  it  v/ere  charged  that  the  agreement  was  llipula- 
ted  to  be  put  in  writing,  this  circumflance  would  not 
be  a  fufficient  ground  for  excluding  the  Ilatute  from 
Scale  v.Morrls,  attaching  upon  the  agreement.  For,  in  the  cafe  of 
.135.  ^(»^/^  and  M^rm,  which  arofe  on  an  agreement  that 
the  defendant  fkouldaffignatcrmof  years  in  hishoufe 
and  plate,  and  certain  veffels  of  beer  for  two  hundred 
guineas,  one  guinea  to  be  paid  in  hand  as  earneft  of 
the  bargain,  and  nineteen  guineas  more  three  days 
akcrwards ;  and  wherein  part  of  the  bargain  was,  that 
it  (hould  be  executed  by  writings  by  a  certain  time  ; 
the  defendant  pleaded  the  ftatute,  and  that  it  was  a 
parol  agreement,  and  that  none  of  the  goods  had  been 
delivered;  that  therefore  there  ought  to  be  no  relief  in 
law  or  equity  ;  but  he  confeffed  the  receipt  o{  twenty 
guineas,  and  offered  to  repay  them  :  the  Lord  Keeper 
f  aid,  it  was  clear  the  defendant  ought  to  repay  the  mon- 
eys for  it  was  charged  that  the  agreement  was  to  have 
''    •  beea 
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been  *  put  in  writing;  and  his  lor<lfhip  over-ruled  the  [  *  280.  ] 
plea. 

So  in  the  cafe  o\  Hollii  and  Wkiteincr.\f\\\ch\\'2i^z.  Jf'''!'*/* 

bill  to  have  inc  execution  ot  a  parol  agreement  tor  a  ,  Vern  1< 


J5«. 


leafe  ol  a  houl'c,  letting  forth  that,  in  confidence  of 
this  agreeniciit.theplaintifl'had  laid  out  and  expended 
very  confidcrabitt  iuins  oi  money  ;  tlic  ftatute  \v\.s 
pleaded,  and  the  plea  allowed.  But  the  lord  Keeper 
iaid  he  was  of  opinion,  if  the  plaintifl'had  laid  it  inhis 
bill  that  it  was  part  of  (he  agreement  that  the  agree- 
ment ihould  be  put  into  writing,  it  would  have  altered 
the  cafe,  and  polnbiy  have  required  an  anfwer. 

But,  in  the  cafes  of  Hollis  smd  Ed  wards, -and  Dean    Mollis  v.  Ed, 
and  /zar^/,  wherein  bills  were  exhibited  tohaveanexe-    '^i'di,Dczne  v. 
Gution  of  parol  agreements  touching  leafes  of  houfes,     ^^^^  ^  q  ^  ^  ' 
which  fet  forth  that,  in  conf^,denceofthefc  agreements,     Ca.  Abr.  19. 
the  plaintiffs  had  expended  grea;  lums  of  money  in  and     ^''  '•  *• 
about  the  premifcs  ;    and  where  the  agreements  wer« 
rcfpedivcly  laid  to  be,///ij^  7tzviis /iipiiiaicd thenar er- 
meut  nioul  d  be  red  ucediiUo  zvritmy^  ^\hQ  9idX\xXe.\s'd^'^l>\<'dd- 
cd.     And  tfie   Lord  Keeper  faid,  that  the  difhcuhy 
which  arofe  upon  this  a6lotparliament  was,  *that  the      [  *  281.  j 
a-l   made   void   the  effate,  but  did  not  fay  the  agree- 
ment itfelt  fhouldbe  void  ;  and,theretore,  though  the 
cllatc  itfclf  vv-ere  yoid,  yet  poffibly  the  agreement  might 
lubfift,  fo  that  a  m.an  might  recover  damages  at  law  for 
the  non-performanee  of  it  ;   and  if  fo,  he  would  not 
doubt  to  decree  it  inequity.  Andhislordfhipdire6}cd 
that  the  plaintiffs  fliould  declare  at  law  upon  the agree- 
mentsand  that  the  defendants  fhouldadmitthe  agree- 
ments, fo  as  to  bring  this  point  in  judgment   at  law, 
and  then,  he  laid,  he  would  confider  what  was  further 
to  be  done  in  the  cafe. 

There  being  no  further  proceedings  on  this  cafe,  it 
is  rcafonable  to  fuppofe  that  it  was  held,  the  action 
could  not  be  maintained  at  law. 

And  the  determination  in  the  cafe    of    Bazvdes    Baw<3e«  v.Ahj. 
and   Amhurji^   feeras  in  a  great  degree  to  warrant    hurii,  Pie. 
this   conclufion  :   for,   in   that  cafe,   the  agreement    ^'^^^-  4°^' 
was  actually  put  into  writing  by  way    of  memoran- 
dum, and  the  completion  thereof  prevented   by  the 
death  ot  one  of  the  parties.  Thecircumflances  of  this 
cafe  were  as  follow;  a  marriage  treaty  was  depending, 

and 
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[_  *  282.  J      *  and  the  intended  hufband,  and  tlie  young  lady's  fa- 
ther, went  to  a  coiinfellor's  chambers  to  have  a  fettle- 
mcnt,  in  confideration  of  the  portion  the  father  pro- 
po(ed  to  give,  drawn  ;  at  this  meeting,  minutes  of  the 
agreement  were  taken  down  in^vritingbythecounfeI, 
and  given  by  him  to  his  clerk,  to  be  drawn  up  in  form. 
71ie  next  day  the  father  died,   and  the  day  following 
the  niarriage  was  folemnizcd.     And  this  agreement, 
notwithltanding  the  preparations,   was  held,  by  Lord 
Cowper^  to  be  \v-ithin  the  Itatute  of  irauds  and  perju- 
ries, it  being  no  agreement,  hutonly  preparatory  heads 
Vine  3  A(k       which  were  afterwards  to  be  drawn  into  form.  Itmight, 
referred  to  and    therefore,  have  reccivcd  fcvcral  alterations  Or  additions, 
approved  by      or  been  entirely  broke  offupon  fome  further  enquiry  or 
\X-ke  fo  far  as    information  of  the  party's  circumflanccs. 
thereaioiishere        And,  in  a  lubfequent  cafc,  the   decifion  was   fllll 
gnetj  extend,     ftronger  as  to  this  point.     In  the  inRance  alluded  to, 
thej)lain tiff  agreed  with  the  defendant  to  fell  him  a 
iiaw^ins  V.         houfe  for6jo^  and.bv  confent  of  both  parties,  an  at- 
770.  ct  vide       torney  was  employed  to  make  a  dratt  01  tneconvey- 
Lowiherv.         ances  ;  which  the  attorney  accordingly  prepared  and 
I    .   ^®3-  J    fent  to  the  defendant,  who  made  feveral  *  alterations 
£21  ct  whalev    *^'^2rein  in  his  own  hand-writing,  and  delivered  it  back 
V.  -iaganai,    '     to  the  atfoniey  to  be  engrofTed.   Then  a  time  was  ap- 
6Hrowu'i  Par.     pointed  for  the  parties  to  meet  at  a  tavern  to  execute 
^'  ^^'  the  writings,  and  for  the  defendant  to  pay  the  money. 

The  plaintiff  and  his  attorney  went  to  the  tavern,  and 
the  plaintiff  there  executed  the  writings.  Then  the 
plaintiff^,  having  got  the  conveyance  regiftered,  theef- 
tate  being  in  Middlepx,  broughthisbillagainft  thede- 
fendant  to  compel  hira  to  pay  bis  purchale  money.  The 
defendant  pleaded  the  ftafjte  of  frauds.  And  although 
the  agreement  was  actually  put  into  writing  in  the  draft 
of  the  conveyance,  which  had  been  altered  by  the  de- 
fendant with  his  own  hand,  yet  it  was  held  that  the  de- 
fendant was  not  bound,  he  not  having  (igned  the  a- 
greeraent. 

Secondly,  As  to  what  ffiall  be  a  figning  within  this 

claufe  of  the  llatute. 

Vide  Buck-  And  hereupon  it  has  been  faid  that,  if  the  name  of 

ze'^*  Ca  "^Ur."     ^^^  party  againfl  whom  the  fuit  is  preferred,  be  in  any 

32,  PI.  4^.         way  found  upon  the  inftrument,  this  will  be   a  fut- 

ficientTigning  within  the  ftatute,  if  the  iiilent  of  the 

parties  was  thai  the  pcrfon  JJwuld  be  bou7id,2iaAzn 

accentancc 
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*  acceptance  is  flicwn  on  tlie  other  fide.    And,  tliere-      f  *  &84.  J 
fore,  where  a  mother  was  not  a  party  to  a  deed  of  ar-    Weifora  v. 
tides  made  on  her  daughter  s  marriage,  but  wasproved    g   ,  \Viiron 
to  have  known  and  agreed  to  them, and  to  have  been    nS. 
privy   to  the  aclual  marriage  which  took  place  upon 
tliem,and  ligned  them  as  a  ruhfcrihing  witneis  :  this 
was  held,  by  the  Mafter  of  the  Rolls,   and  afterwards 
by  Lord  Har dwick^,  iohez  fufficient  figning,  within 
the  fpirit,  and  alfo  ^vithin  the  words  of  the   ftatute. 
And  the  mother  was  decreed  to  perform  her  part  of 
the  agreement. 

But,  in  the  before-mentioned  cafe  of  Hawkins  aiid  ^"P^a. 
Holmes  m  which  the  deteadant  pleaded  the  ftatute  of 
frauds  and  perjuries,  and  faid,  "  that  neither  he,  nor 
any  by  him  lawfully  authorized,  ligned  any  writing, 
agreement,  memorandum,  or  note,  in  relation  to  this 
purchafe,  or  whereby  the  defendant  inany  wifoagreed 
thereto."  It  was  objefled,  that  the  defendant's  aher- 
ing  the  draft  %v'ith  his  own  hand,  was  a  figning,  it  not 
being  material  to  what  part  of  the  draft  his  hand  Vv-as 
fet.  Xiut  the  chancellor  faid  that,  unlefs  in  fome  par- 
ticular cafes,  the  parties  fignlng  the  agreement,  was 
abfolutely  necelfary  lor  the  *  compleatingof  it ;  and  [  *  28^.  j 
to  put  a  different  confti-uftion  on  the  aif,  would  be  to 
repeal  it. 

This  point  was  fubmitted  to  the  opinion  of  the  court    Stokesv  AToorc 
ol  Exchequt:r^\n  the  cafe  ol  Sioka  againfl:  Moore et  Uxor,    "p  ^y,^i'"* 
and  was  there  decided  upon  fomewhat  narrower  ground   note  i^  lalt 
than  that   taken   by  Lord  H&rclwickf,  in  the  before-    edit, 
mentioned  cafe  oh.  Evckhoufi  and  CroJl\.  The  former 
cafearofe  on  a  bill  for  the  fpecific  performance  of  an 
agreement  for  the  renewal  of  the  Icale  of  a  houfeby  M. 
and  his   wife  to  S.     Tlicre  had  been  fome  difiicuhy 
abotit  the  terms  of  renewal,  but  at  length  they  came  to 
an  agreement ;  and  M.  being  called  upon   by   S,  to 
name  a  perfon  to  prepare  the  leafa,  named  a  Mr.  1\ 
for  that  purpofe,  and  wrote  certain  inflruftions  from 
whence  the  leafe  was  to  be  prepared  in  thefe  words, 
namely,  "  the  leafe  renewed,  S.  to  pay  the  king's  tax, 
alfo  to  pay  M.  24/.  a  year,  half-yearly  ;  S.  to  keep  the 
houfe  in  good  tenantable  repair,   &c."    To  th's  bill 
the  defendants  pleaded  the  llatute  of  frauds  :  and  that 
plea  having  been  ordered  to  fland  foran  anfwer,  with 
liberty  to  except,  and  the  defendants  having  then  by 

their 
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*  286.  J       tlicir  anRrer  admitted   the  *  written  inftrufiions  j 
one  queflion  made  on  the  hearing  ot  tlie  caufe  was, 
whether  there  was  a  fufficient  fignature  by  M,  to  take 
this  agreement  out  of  the  ftatute  of  frauds.     And  it 
v/as  held  by  the  court  unanimoufly  that  there  was  not  j 
for,  that  the  fignature  required  by  tlie  Itatute  was  to 
have  the  effcft  of  giving  authenticity  to  the  whole  in- 
ftruracnt  ;  and  where  the  name  was  inferted  infuch  a 
manner  as  tohavethatefFeft,it  did  not  much  fignifyin 
what  part  oi  the  inftrument  it  was  to  be  found  :  as  in 
the  formal  introdu6f  ion  to  a  will.  But  it  could  not  be 
imagined  that  the  name  inferted  in  the  body  of  an  in- 
ftrument, and  applicable  to  particular  pLu-pofes,  could 
amount  to  fuch  an  authentication   as    the  ftatute  re- 
quired. 
Thirdly,  as  to  what  psrfons  muft  fign  an  agreement. 
Vide  tialFperi-        -^"^  ^^  fscms  fufficient,that  the  party  again  ft  whom 
ny  V.  Riiiet,        the  bill  is  brought^  or  fuit  preferred,   has    figned    the 
«  r""V^  V       agreement  ;  if  it  can  be  proved  that  the  party  figning 
Abr.eo.  PI.  6^    ^^^^  evidence  in  his  power  to  ftiewan  acquiefcence  in 
ct  infra.  the  agreement  by  the  other  party,  who  does  not  fign, 

L  *2o7.  J       *  either  by  fome  writing  und^r  his  hand  or  fonie  aft 

done  from  which  the  law   will  infer  the  agreement. 

Hattonv  Gray,        Thus  where  A.  fold  houfes  to  B.  for  two  thoufand 

t  Eq.  Ca.Abr.     pounds  ;  and  A.  drew  up  a  note  of  the   agreement  in 

ai.  to.  s.  C.       writing,  which  B.  figned,  but  A.  did  not  fign  ;  it  was 

jg^l"'*"'  ^**        obje^led,  on  a  bill  by  A.  againft  B.  to  compel  him  to  a 

fpecific  execution  of  this  agreement,  that  this  was 

within  the  ftatute  ;  for,  the  note  bound  not  him  that 

did  not  fign  it,  and  they  muft  be  both,  or   neither, 

bound  in  equity.     But  it  was   decreed,   that  B.  was 

bound  thereby  ;  for,A.'s  drawing  up  the  agreement  in 

his  own  hand,  and  procuring  B.  to  fign  it  on  his  part, 

made  the  figning  ot  B,  not  only  afigning  for  himfelf, 

butalfo  afigningas  authorifcdbyA.  toclofe  theagree- 

inent  ;  and, 'therefore,  as,  if  B.  had  comeinto  a  court 

of  equity  againft  A.  the  court  would  have  decreed  the 

agreement  againft  hnti,  io  would  it  likcwife  decree  it 

againft  B.  on  a  bill  filed  by  A. 

And  a  letter  will,  in  equity,  amount  to  an  agree- 
ment^ and  be  binding  on  the  perfon  figning  it,  if  ano- 
ther 
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ther  perfon,  hj  a&ing  upon  it,*  fhew  his  acceptance    [  *  288,  ] 
of  the  propofitions  therein  contained. 

Thus  where,  on  a  treaty  ot  marriage  between  A.     ^•^°'*'^  "'Y^''^* 
and  B. — B.'s  father  promifed  to  give  her  40C0'.  but,    ,  ,,\  s*.  cT' 
when  he  perceived  A.  and  B.fo  be  mutually  engaged,     i  Vein,  201. 
began  to  recede  from  his  promifc  .:  whereupon  A.  got    ^^y^^^'*!"'*^ 
a  letter  wrote  to  the  father  by  a  {riend  of  his,  defiring    2'vci'n.  s^a'. 
him  to  be  plain   nd  afcertain  what  portion  he  would    S.  C.  Freem^ 
give  A.  with  his  daughter,  and  he  agreed  to  give  i  >oo/.    *9'* 
down  and  -00'.  more  at  his  death,  it  fhe  fhould  have 
iffue  ;  and  the  marriage  was  had.     It  was  held,  that 
this  letter  Avas  a  good  agreement  binding  upon  the  fa- 
ther, and  that  A.  upon  his  marriage,  became  well  en- 
titled to  tlie  1500/.  agreed  by  the  father,  underhisown 
hand,  to  be  paid  as  a  portion  to  h's  daughter. 

So,  where  a  father  wrotea letter fignifyinghisaffent    ^'''''J  v.  BIolTe, 
to  the  marriage  of  his  daughter  with  J.  S.and  mention-    ^  ^^"'*  36»» 
ingthat  he  would  give  her  1,-300'.  And  he  afterwards, 
by  another  letter,  upon  a    further  treaty  concerning 
the  marriage,  went  back  from  the  propofals  of  his  let- 
ter ;  and  then,  at  fome  diflance  of  time  declared,  that 
hewouldagreeto  what  was*  propofed  inthefirfl  letter.    [  *  289,  J 
This  letter  was  held  a  fufficient  promife  in   writing 
within  the  ftatute  of  frauds  ;   the  lafl  declaration  hav- 
ing fet  the  terms  in  the  letter  up  again,  and  J.  S.  hav- 
ing ihewn,  by  his  marriage,  oi  the  daughter,  his   ac- 
ceptance of  the  terms. 

Again,  vv^here  A.  pofTeded  of  tythes  by  ademife  for    Coieman 

1      •  r  J        .-^  C     V.  Upcot, 

twenty-one  years,   covenanted,  in   conlideration   01    ^  vin.  Abr« 
3^0/.  to  convey  them  to  B. his  executors  andafhgns ;   ■  527,  pi,  17. 
and  then  C.  treated  with  B.  for  them,  and  B.  fent  his    ^ /-'•  ^  E^.C*. 
fon  and  two  other  perfons  with  a  letter  to  C.  wherein         ^'       '" 

B.  faid, "  that  if  he  parted  with  the  tythes,  it  fhould 
be  on  the  conditions  therein  particularly  mentioned." 

C.  accepted  of  the  terms,  and  the  nextday  fenthis  at- 
torney to  acquaint  B.  therewith,  and  B.  dslivered  to 
the  attorney  a  copy  of  A. 's  agreement,  and  appointeda 
day  for  executing  the  fame  ;  but,  in  the  mean  time, 
B.  went  to  A.  and  fettled  a  conve^rance  from  A.  It 
was  decreed,  thatB.  fliould  perform  this  agreement 
with  C.  for  the  letter  took  the  cafe  out  of  the  ffatute 
of  frauds,  as  being  an  agreement  figned  by  the  party  to' 
be  charged  with  the  fame;  and  there  was  no  need,  the 
lord  keeper  faid,  for  its  being  figned  by  both  parties, 

W  '  l^H 
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{^  *29o.  J       *  But  a  letter  from  a  father  to  his,  (iaughter, by  whicli 
'^^'''^Vvvn'    ^^g^v^  ^^^^  3000/.  portion,  but  which  was  not  fhewn 
65,'/moci'  •^.    t^  ^^'^'^  ^^<^^  ^^'^"•^  afterwards  married  the  daughter,  was 
not  confidered  as  entitling  the  fon-in-lawto  a  decree 
for  the  3000/.  although  he  had  married  the  daughter. 
The  reafonfor  which  fcemsto  have  been,  that  thefon- 
in-law  could  not  be  confidered  as  having, by  the  mar- 
riage,  accepted  an  agreement  ot   which  he   had   no 
knowledge. 
Feapood  V.  Such  a  letter  cannot  be  fet  up  as  an  agreement,  un- 

Weaie,  ct  al.       lefs  it  contain  the  precife  terms  of  the  contract  at  large  ; 
?ie,Chan.56o.    and,  therefore,  on  a  bill  for  a  fpecific  execution  ot  an 
AhT  Iq.'^eo!'    agreement  for  the  purchafe  of  nine  houfcs  which  were 
S'-rangc  426.        in  mortgage  for  1 50/,  Hating  that  the  vendor  had  agreed 
^*  w  *  V"^     ^^  ^^^^  them  to  the  vendee  for  fuch  a  fum  of  money, 
I*  Atk,'^i  jl         2nd  had  fent  a  note  to  the  mortgagee  to  the  effeft  fol- 
lowing, VIZ.  Mr.  C.  pray  deliver  my  writings  to  the 
bearer,  I  having  agreed  to   difpofe  oi   them  ;    it  was 
held,  upon  the   queflion,  whether  this  letter  or  note 
Would  bring  tlie  cafe  out  of  the  flatute,  that  it  would 
not ;  becaufe  it  ought  to  be  fuch  an  agreement  as  fpeci- 
-  -,    fied  the  terms  thereof,  v,rhich  this  did  not,  though   It 

»-  91*  J  -^vas  fignedby  the  party  ;  for  it  did  not  mention  *  the 
Turn  that  w-as  to  be  paid  ;  nor  the  num.ber  of  houfes 
that  were  to  be  difpofed  of,  whether  all,  or  fome,  or 
how  rnany  ;  nor  to  whom  they  were  to  be  difpofed  of; 
nor  did  the  letter  mention  whether  they  were  to  be  dif- 
pofed of  by  way  of  fale  or  aflignraent  of  leafe  ;  and, 
therefore,  all  the  danger  of  perjury  which  the  flatute 
was  meant  to  provide  againft,  would  be  let  into  afcer- 
^  ^  tain  this  agreement. 

'*''*'■"■  So,  in  the  cafe  of  Montacute  and  Maxwell  before- 

mentioned,  a  letter  from  Sir  George  to  his  lady,  writ- 
(  ten  after  the  marriage,  expreffing  that  he  was  always 

willing  fhefliould  enjoy  her  own  fortune  as  iffole,and 
that  it  fliould  be  at  fier  command,  was  infifleduponas 
an  evidence  under  his  handol  the  agreement  before  the 
marriage,  which  would  take  the  cafe  autof  the  flatute. 
But  the  chancellor,  as  to  the  latter  part  of  ti  e  propo- 
fition,  faid,  that  the  letter  confilled  only  of  general  ex- 
prefiions  ;  that,  indeed,  had  it  recited  or  inentioned 
the  former  agreement,  and  promifed  the  performance 
thereof,  it  had  been  material. 

Having    confidered  the  conilru6lion  of  the  feveral 
pans  of  the  claufe  in  the   flatute  of  frauds  relative  to 

egreement.%- 
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agreements,  the  next  obje£i  *  I  Ihall  advert  to  is,  the       r   *2g2.  "j 
feveral  grounds  upon  which  courtsof  equity  havecon- 
fidered  parol  agreements  binding,  notvvithftandingthis 
flatute.   And  one  ground  uponVhich  this  equity  has      * 
been  railed  is,  that  though  this  Itatute   has   provided 
that  no  agreement  on  marriage,  or  for  the  purchafe  of 
lands,  Ihall  be  good,  unlels  figned  by  the  party  to  be 
bound,  or  fome  perfon  by  him  authorifed  ;  yet,  onall 
*^the  quellions  upon  a  ftatuteagainfl  fraud,  the  endand 
purpole  of  makmg  it  isconficlered  ;  which,  m  this  iii- 
{fance,   is  to  prevent  frauds  and  p&rjuries,  and  not  to 
vacate  bargains  fairly  and  hone  Illy  made.     Therefore 
courts  of  equity  confideredthemfelvesas  unreltrained 
thereby  in  the  latter  cafes  :   becaufe  the  parties  are  in 
confcience   bound  to   perform  fuch  agreements,  and 
ought  not,  in  fuch  inftances,   to  be  permitted  to  take 
advantage  of  the  want  of  any  folemnities,  whether  im- 
pofed  by  common  law  orltatute;  withthis  view  courts    Symondfon  v. 
of  equity  have  conCdered  agreements,  wherein  there    1  weed.  Pre. 
has  been  no  d-anger  of  fraud  or  perjury,  as  out  of  this    cub'^iu  ^E* 
flatute.     And,  therefore,  if,  on  a  bill,  filed  by  either    35.  Croyftoa 
vendor  or  vendee  tor  a  ipeclfic  performance  of  a  parol     \    tana, 
agreement,  fettlng  forth  the  fubftance  of  it  in  the  bill,    jj^^^^  VaughaJi 
the  defendant,  by  his  anfwer,  admit  the  fa6ls  as  ftated    v.  Morgan, 
in  the  bill,  *  this  takes  the  agreement  entirely  out  of    [  *  293,  ] 
the  mifchief  pointed  at  by  the  ftatute  :    and  a  court  of    ^'"j'' '3^' , 
equity  will  decree  it,  becaulc,  the  defendant  conteihng    v.  Hutchenfon, 
the  agreement,  there  can  be  nodangerof  perjury  from    5VinAbr,52*« 
a  contrariety  of  evidence.  Befides  the  agreement  zj"  in    f,'*  34-  «  Ea« 

-  .  v^3     Abr    A" 

writing,  the  anfwer  coniefling  it.  1  Vcz.  44.1l* 

And  if  the  party  himfelf  die,  his  heir  will,  it  feems,     3  Atk.  3. 
be   bound  on  a  bill  of  revivor  ;   the  principle  going     '°  ^°^'  ^''t* 
throughout,  and  binding  the  I'epi'eieniative  equallvas    „        .  , 
theprnicipal.  ,  Vez.  221. 

And,  upon  this  principle,  equity  will  decree  an 
agreement  on  evidence  ofitshavingbeenconfeffed by 
a  party  to  it,  although  it  be  denied  by  his  anfwer. 
Therefore,  Vv-here  an  agreement  was  proved  by  one  OnK v. Walker 
witnefs  only,  and  pofitiveiy  denied  by  the  defendant's  3  Atk.  407. 
anfwer,  but  there  was  the  circumlianceo^  the  defen- 
dant's having  confelfed  the  agreement  proved  in  the 
caufe:  themalterof  the  Rolls  offered  to  direft  anifTue 
to  try  the  agreement  if  the  defendant  deured  it;  buthe 
declined  that,  unlefs  his  honor  would  make  an  order 
tjiat  his  anfwerlhould  be  read  on  the  ti  ial,  whicli  liis 
honor  refufed  to  do,  there  being  circumftances  tocor- 

robor4tG 
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f  *294,  3    roborate  the  evidence  of  *  the  fingle  witnefs.        And 
his  honor  decreed  the  agreement  to  be  carried  into  ex- 
ecution. 
♦         And  there  are  cafes  vrherein  both  courts  of  law  and 
equity  (for  the  rule  is  the  fame  in  both)  will   let  in 
proof  of  parol  agreements, as  circumttantial  evidence 
to  conirol  written  ones,  to  prevent  the  fraud   taking 
place  which  would  in  fuch  cafes  arile  from  iiifiitingj 
that  fumething  had  got  into  writing  which  deprived 
the  party  of  the  benefit  of  deteciingthis  fraud.    Thus 
the  defendant  may,  on  a  bill  for  fpecific  perforrpance 
of  a  written  agreement,  infiflupon  afubfcquent  parol 
agreement  between  the  partiesby  which  the  former  has 
been  fince  difcharged. 
|-egalv.Mil!er,        Thus  where  there  was  an  agreement  in  writing  for 
lit  vide  jomaa    takmg  a  houie  at  32/.  per  amnan  to  be  repaired  by  the 
V.  iaiubury,       Owner,  and,  it  being  afterwards  difcovered  that  it  mufl 
a     era.  E40.     y^^  rebuilt,  that  was  done  without  cancelling  the  writ- 
ten agreement ;   but  the  tenant,  apprized  of  the  great 
expence  the  owner  muft  incur,  agreed  by  parol,  that 
8/.  per  annum  fhould  be  added  to  the  32/.  which  was 
to  have  been  given  in  cafe  it  had  been  only  repaired  : 
P  ^  -J    the  court,  on  a  bill  by  the  tenant  filed  on  the  foot  of 

L  9j'  J  the*writtenagreementfnotwithllandiagit  was  infifled 
that  the  written  agreement  fhould  fpeak  for  itlclf,  and 
that  no  evidence  could  be  admitted  to  contradift  it) 
received  evidence  of  the  parol  agree;Tient,  and  there- 
upon difmiffed  the  bill  withcofts. 
l^bid.  But  in  the  preceding  cafe,  the  court,  being  fatisfied 

from  the  parol  evidence,  that  a  fpecific  performance  of 
the  written  agieement  ought  not  to  be  decreed,  would 
not,  on  difmUhng  the  bili,  make  a  decree  according 
to  the  agreement  which  the  defendant  fet  up ;  the  maf- 
ter  of  the  rolls  fayinjr,  that  it  would  be  very  hard  upon 
a  defendant,  if  (when  a  plaintiff  nnconfcientioully 
brought  him  into  a  court  of  equity  for  the  fpecific  per- 
formianceof  a  written  agreement,  and  thedelendaHt  in- 
filled on  an  agreement  different  from  that  the  plaintiff 
fet  up,  and  the  plaintiff  replied  to  his  anfwer  and  in- 
fifled  on  his  former  demand,  and  went  into  proof,  and 
then,  finding  he  could  not  have  the  decree  prayed  by 
his  bill,  reforted  to  that  which  the  defendant  fet  upj 
.^he  court  fliould  decree  againft  the  defendant. 

Anotherground,uponwhichcafeshavebeenheldto 

be 
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bs  out  of  the  purview  of  this  *  fcatute  is,  not  fo  iniich      [  *  296.  j 
on  the  principle  ot  there  being  no  danger  of  perjury 
from  carrying  them  into  execution,  as  that  the  itatute 
ought  not  to  be  canltrued  fo  as  to  create  cr  promote 

fraud.     And,  therefore,  where  an  agreement  has  been  Pre  Chan. 519. 
carried  partly  into  execution,  andoneparty  has  incur-      lulooieTlhe 

redexpence  in  improvements ;  although  a  controverfy  rcgiiirnng  ads 

may  afterwa:  ds  anfe  between  the  parties  as  to  the  pre-  '^^^  '■■ten  t<,.i. 

clfe  terms,  yet,  if  they  can  be  made  out  fatisfattorily  pl^eawgpul. 

to  the  court,   the  agreement,  though  reiting  on  parol  chaferi,  wnii 

evidence,will  be  decreed,  notwiihJianding  variety  of  notice  of  pre- 

evidence  adduced  in  fuch  caufe  :  for,  in  fuch  cale,  m  u'^'?^".'!,'!"!^,' 

^.  ,  Diau'^^cs  HOC  re- 

order  to  prevent  one  fide  from  taking  advantage  ot  the  piit-rcd,  trom 

itatute  to  be  guilty  of  fraud,  and  thereby  pervert  its  '''-^  precedu  g 

objert,  a  court  ot  equity  coniuiers  tas  conicience  as  3ii(,(^,u-h  th.Pir 

bound,  and  itfelf  as,  thereby,  cloathed  with  jurlfdic-  j)ur,  hafcs  be 

tion  upon  the  ground  of  the  equity  arihng  from   the  regide.cd   ift, 

a  L  c  J  licca'ife,  inch 

circumuance  ot  pertormance  on  one  part  ;  and,  upon  Statutes,  being 

that  foundation,  retains  the  fuit  notwithftanding  the  made  fo  pre- 

ifatute,  as  not  within  ike  purview  of  ?/■.     Theretore  a  ^'="*  f""°»  ^ 

Iefree,in  thecafe  of  aparoi  leafetofground  to;  a  great  ^"^„aftr.jed  Is 

number  ot  years,  having  begun  to  build,  willhavehis  toencouragek, 

bargain  completed.     The  reafon  is,  thatthe  leafe  isin  ^'^^'^^  ^^^^ 
part  executed  on  the  part  of  the  lelTee,* and,  therelore,      (   *207.  ^ 

the  leflbr  (hall  not  take  advantage  of  his  own  traud,to  flaiu.es  are 

run  away  with  the  improvements  made  by  another.  leaving  the 

fabjefts  to  whicii  they  apply,  open  xo  all  equity, 
+  2  Eq.  Ca.  Abr.  48.  i6,  5  Vin.Abr.  522.  i'l.  38,  Et.  Pre  Ch.  56.  1.  Ei  Foxcioff  s 
cafe  in  Dotn.  t'roc.  ciiert  l^re.  Ch,  519.  Gi!b.  Rep  Eq  4  et  ibid  it.  where  ia;d, 
that  the  lelTor,  in  this  cafe,  when  dying  declared,  thai  he  ought  to  have  made  a  le^fe 
in  wiiting,  but  the  heir  told  him  he  ihouid  not  difcompofe  iiirafelf.for  he  would  f>ip- 
ply  it;  whereby,  and  by  otiier  fiaudulent  means,  the  lelTet  v  as  pteenied  from  luing 
the  lelFor.  Sed  vide  Floyd  v,.  Buckland,  2  Freem.  s:68.  This  poiin  expieitly  io 
deterniiiied  on  the  ground  of  performance. 

And,  under  fimllarcircumftances  ofmoney  laidoutin 
purfuance  of  a  parol  promife  of  a  leafe,  a  fpecific  per- 
formance was  decreed  ;  although  the  terms  were  not 
precilely  flipulated  between  the  parties, at  the  tiraeot 
the  agreement. 

Thus  where  the  plaintiff's  bill  was  to  have  a  leafe     Anonymous. 
accordingto  the  defendant's  promife,  theplaintiffhav-    \^  ^*  '  °  y^^'^ 
ing  laid  out  money  upon  the  elf  ate  intended  to  be  de-    Abr.  5'-3.  40. 
mifed  :  the  defendant  infilled  on  the  llatute, there  be- 
ing no  agreement  in  writing,  ?iiir  any   c:rlain  terms 
agreed  upon  ;  and  averred,  that  what  the  plaintifFhad 
laidoutwas  not  on  laftlng  improvements,  but  admitted 
that  the  plaintiff  had  built  a  {fable  which  coffhim  10/. 
It  was  proved  that  the  defendant  told  the  pldintlfFhis 
word  was  as  good  as  his  bond, and  promifcd  die  plain- 

tifF 
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tiff  a  Icafe  wlicii  he   fliould   have  renewed  his  own 

from  his  landlord.     Et  per  curiam,  the  defendant  is 

guihy  of  a  fraud,  and  ought  to  he  punifhed  for  it ;  and 

a  leaf'e  was  decreed  to  the  plaintiff,  though  the  terms 

[  *  298.  J      *  wcje  not  cxprej/'ec/ by  the  parties  ;  for  then  it  fhould 

be  in  the  plaintiff's  election  how  long  he  would  hold 

it,  and  he  elefcis  to  hold  it  during  the  defendant's  term 

at  the  old  rent. 

Halfpenny  And,  upon  the  fame  principle,  namely,  to  prevent 

V.  tJa.iet,  fraud,  the  maffer  of  the  Rolls  decreed  an  agreement  and 

S  Vern.   373,  ^  .       ,  c       r  n    1 1  1   t^     / 

Et  v.dcS.  c.  paymentoi  a  portion  inthccale  ot  rial/penny  and  Bal- 
Prc, Chan. 404,  let.  That  was  a  cafe  whcrein,  ou  a  marriage  treated 
*°^»  upon  between  the  plaintiff  and  thedetendant's  daugh- 

ter, an  agreement  was  reduced  into  writing  and  figned 
by  the  plaintiff,  and  delivered  to  the  defendant  to  be 
figned  by  him, but  denied  in  the  defendant's  anfwerto 
have  ever  been  figned  by  him,  he  having  torn  it,  being 
diffatisfied  therewith  in  fome  particulars.  But  his  ob- 
jetlions  not  being  to  any  material  parts  of  the  agree- 
ment, and  behaving  permitted  theplaintiffto  courthis 
daughter,  and  the  marriage  having  been  altei  wards  had, 
and  he  not  liaving  declared  his  diflike  until  afked  for 
payment  of  the  portion,  and  having  permitted  the 
young  perfon  to  live  with  him,  the  maiferot  the  Rolls 
decreed  a  fpecific  performance  ;  confidering  the  de- 
fendant''s  conduft  as  founded  in  fraud. 
r  *  29Q.  J  *  So,  where  the  bill  was  for  a  portion  upon  marriage 
WanLhtord  V,  ^f  the  plaintiff  with  the  defendant's  daughter,  it  ap- 
s  fictm^'ioii  peared  that  there  was  no  note  or  agreement  in  writing 
ligned  by  the  defendant  for  the  payment  of  it, but  that 
a  letter  had  been  written  to^the  plaintiff  by  a  third  per- 
fon offering  a  portion,  which  it  was  in  proot  was  done 
by  the  defendant's  confent,  and  that  a  treaty  for  a  fuita- 
ble  fettlement  was  had  with  him;  but  the  matter  being 
long  111  fufpcnce,the  marriagetookplace  in  the  mean 
time.  The  court,  although  it  appeared  that  the  de- 
fendant, before  the  parties  went  to  church,  declared  he 
would  give  them  nothing,  and  theffatuteof  frauds  was 
infilled  upon,  decreed  for  the  plaintiff;  confidering 
the  countermand  as  nothing  after  the  young  people's 
affe6tions  were  engaged. 

And  poffeffion,deliveredin  purfuance  of  an  agree- 
ment, is  alfo  fuch  a  degree  of  performance,  as  is  fuf- 
iicient  to  take  a  contraft  out  of  the  ftatute,  although 
the  purchafer  has  not  inveftcd  money  upon  the  premif- 
es.  Becaufe  the  mifchief  the  ftatute meant  to  prevent 
exifled  in  fuch  agreements  only,  no  part  whereof  were 

Carrie  ^ 
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carried  into  execution,  and  which  were  fet  up  merely 

by  par6l  ;  therefore,*  execution  on  one  part  has  betn       f  *  300.  '] 

looked  upon  as  fofar  conclufive.as  to  induce  the  court 

to  decree  an  execution  on  the  other  part,  rather  than 

the  agreement,  fo  far  as  it  has  been  ah'eady  carried  into 

execution,  (hould  be  dellroyed. 

Thus,  where  A.  feized  of  lands,  agreed  with  C.  to     ^^^"^^^  ". 
fell  the  fame  to  him,  and  a  fliort  note  was  drawn  up  of     i' vLn  *^6^/ 
theagreement(butnot  (igned  by  either  partyj  and,foon 
after  the  agreement,  C.  put  in  his  cattle  and  made  en- 
croachments on  A.'s  other  lands  ;  whereupon  A.  de- 
firedto  undo  the  bargain,  but  C.  reiufedto  confentto 
that,  and  then  A.  fold  the  land  to  D.  Uponabill  filed 
by  C.  for  a  fpecitic  periormance,  the  flatute  0}  frauds 
was  pleaded.     £t  per  fi/nd!/«,Inafmuch  as  poffcflion 
was  delivered  according  to  the  agreement,  the  bargain 
was  executed,and  a  fpecific  performance  was  decreed . 
So  where  A.  having  mortgaged  the  lands  in  qncflion     fT'^^  "•  ^'' ' 

■n    r  /JJ1         •  ■    L         1-1-  1-        iiams.et  e  con* 

to  B.  foi-  750/.  died,  leavmg  an  mtant  his  hen-,  and,  it  ua.aVern.4s5. 
being  tor  the  ad%  autage  of  the  infant  that  the  eftate 
{hould  be  fold,  an  a61;  oi  parHament  was  procured  for 
that  purpofe,  and  a  public  furvey  was  held  for  *  the  C  *  S'^i-  J 
fale  of  it,  at  which  C.  bid  1250/.  for  it,  but  D.  bid 
1Q50/.  and  fignedthe  contraft.  D.  foon  afterwards 
died,  and  then  C.  offered  1250/.  again  for  it,  which 
was  accepted  and  agreed  unto  ;  and  thereupon  con- 
veyances were  directed  tobe  made,  and  poffefTion  ac- 
tually delivered.  C.  afterwards  got  an  aflignmentof 
the  mortgage  which  v^as  ante-dated,  and  then,  pre- 
tending that  he  took  pofTefTion  under  the  mortgage 
he  filed  a  bill  to  compel  the  infant  to  redeem  or  be 
ioreclofed  ;  and  there  was  a  crofsbillto  compel  C,  to 
compleat  his  purchafe.  And  the  taking  polfeffion  un- 
der the  mortgage  being  difproved,  the  fimplequefHon 
was,  whether  upon  the  circum  fiances  of  this  cafe  the 
agreenient,  although  only  by  parol,  fhould  be  carried 
into  execution  againfl  C.  And  the  lord  keeper  de- 
creed that  it  flioiild,  and  that  C.  fhould  proceed  in  the 
purchafe,  in  cafe  a  good  title  could  be  made. 

Again,  w^ere  a  bill  was  filed   to   have   a   difcovery     Borret  v. 
of  a  parol  agreement  for  the  fale  of  copyhold  lands,     ^"T^'"'^' 

1111        Jri  T-i  .  Bunbury'sRcp., 

and  whether  the  defendant  did   not   pay   200/,   part    94.1,0  fcacario. 
of  2300/.  being    the   purchafe   money,   and   if  the     lEq-Ca.  Abr. 
plaintiff  did  i^ot  give  the  defendant  a  note  acknowl-    48- 17- 
edging  the  receipt  of  the  200/.  andpromife  to  make  a 

good 
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Vide  fupra, 
etS.C. 
1  Vern.  ,^^5. 
Sed  note,  the 
chancellor 
thought  that 
rhe  purckafe  of 
D,  in  this  cafe 
was  a  contriv- 
ance between 
Viim  and  A.  to 
avoid  the  bar* 
gain;  fo  quaere. 
Pre. Chan. 519, 

[  *303'  ] 

Lady  Herbert 
V.  Earl  Powis, 
et  al.    Frown's 
Par  Ca.  voLvi. 

lOE. 


*  good  title,  and  whether  he  did  notbring  his  writings 
before  the  defendant's  counfel  who  approved  of  the 
title,  and  alfo  to  hare  a  fpecific  performance.  The 
defendant  pleaded  the  flatute  of  frauds.  But  the  plea 
was  over-ruled,  and  it  appearing  in  proof,  at  the  he«r- 
ing,  that  there  was  no  fraud,  that  the  lands  were  worth 
2.33'i^-  t^^^  defendant  had  done  feveral  afts  oi  owner- 
Hiip,  as  ordering  in  bricks,  fifhing  in  ponds,  iSc,  and 
had  made  frequent  promifes;  the  court  decreed  for  the 
plaintiff. 

And,  in  fuch  cafes,  the  taking  poiTelTion  under  the 
agreement,  V/illbe deemed  notice  toa  (ubfequent  pur- 
chafer.  Thus  it  was  held,  in  the  cafe  of  Bntthtr 
again  ft  .SZ-j/Wy  before-mentioned,  that  C.'s  putting  in 
his  cattle  and  taking  poirefhon,  was  notice  to  D. 

Nor  can  fuch  agreement,  fo  executed  on  one  part, 
and  followed  by  an  enj  oy  ment  accordingly  on  the  other, 
be  fo  far  impeached  as  to  lay  the  party  open  to  an  ac- 
count for  the  profits  he  has  received  under  the  enjoy- 
ment ;  becaufe,  it  was  faid  by  the  court,  that  would  be 
much  harder  than  fetting  alide  the  agreement  at  firil 
for  want  of  writings 

*  And  in  the  cafe  of  Lady  //cT^tr/ and  the  Earl  of 
Ponis  and  others,  determined  inthe  houfeof  Lords  on 
appeal  from  a  decree  of  'Lor&Norihington  an  agreement 
by  parol,  made  by  an  agent  of  the  earl's  with  Lady 
Herbert,  that  his  LordOiip  fhould  pay  her  200/.  a  year 
by  way  of  annuity,  in  confidcration  that  Hie  confented 
to  the  appointment  of  a  lady  as  guardian  to  her  niece 
jSIifs  Hcri)ert,to  be  named  by  his  lordlliip,  with  a  view 
to  place  herin  afituationwhereiu  he  might  have  accefs 
to  her  to  pay  his  addrefles,  and  with  a  perfon  who  iri 
that  character  would  confent  to  the  match,  whej-eby 
his  lordlhip's  title  tothe  Pcwis  eftate,  which  was  then 
difputable,  being  held  only  under  the  will  of  the  laft 
marquis,  would  be  fettled,  Ihe  being  niece  to  Lady 
Herbert,  and  heir  at  law  to  the  Pouns  eftate,  was  or- 
dered to  be  carried  into  execution  on  his  lordlhip's 
part;  Lady  Herbert  having  performed  her  part  of  the 
agreement  by  confenting  to  the  appointment  of  the 
guardian,  whereuponthe  marriage  was  had,  and  an  enii 
pat  to  all  litigation.  And  fuch  confent,  being  the  com- 
promife  of  an  intended  la  wfuit, was  held  to  be  agood  con- 
fidcration tofupporta  promife  in  law,  whereof  the  pro- 
taifee  might.clairathe  benefiteither  by  an  atlion  at  law, 

or 
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*cr  a  fuit  in  equity,  as  the  nature  ot  the  cafe  required,     f  *  -c^,   ] 

Again;  where, previous 'o  the  defendant's  marriage,  Tu-y'or  v. 
500/.  the  property  ot  his  vriie  ly  a  former  marriage,  ^•*^^'^"-  *  ^<=^' 
was  agreed  to  beaflignedto  truftessforherfeparateufc 
during  coverture,  ..'Ud  to  be  applied  after  her  death  to 
ilich  ufes  as  (he  fiiouldappoint;  and  after  the  marriage 
a  draft  ot  an  aflignmentw,!s  prepared,  and  correFiions 
made  in  the  hulband's  hand-writing ;. and  he  fulfered 
her  to  receive  the  intereft  of  it  to  herfeparate  ufc  dur- 
ing the  coverture.  Thefe  circumltances  were  con- 
fidered  by  Lord  Hardwicke  as  a  part  performance,  and 
as  taking  the  agreement  out  of  the  flatute.  His  lord- 
fliip  obferving  that,  if  the  flatute  were  fuffcred  to  be 
pleaded  to  ihe  difcovery  even  of  a  parol  Agreement  in 
fuch  cafes,  it  would  be  very  mifchievous. 

Cutting  down  oftimber  likewire,i5  a  part  execution    5,i<4,-,y  v.  s:d^ 
of  articles,  made  on  marriage,  for  fettling  an  cftate.       rey,  2  £<..  Ca. 
Payment  of  money  is,  in  fome  cafes,  confidered  by    Abr.29. 1'i  37. 
the  court  of  Chancery,  as  a  part  performance  of  an    Lacon  v,  Uft. 
agreement.     Thus,  where  *  A.   having  occalion  foi"    ^'"^t^-i  Atk.  3. 
jnoney,cametoa  parol  agreement,  entered  into  on  her    \^y^  '^?^'  J 
behalf  by  her  agent  with  B.  that  A.  in  confideration  of    o.;,,.'  ^5*  vin, 
a  certain  fumto  be  paid  by  B.fhould  convey  her  lands,    ^^--b'^'  •!■=• 
If^c.  to  him  and  his  heirs,  fubje^t  to  eftates  for  life  of 
C.  and  D.  the  purchafe  money  to  be  applied  as  thcri 
flipulated  :  and  B.  in  part  of  the  agreement,  paid  A, 
ieveral  fums  of  money,  for  part  of  which  he  took  her 
note,  and  for  the  other  part  of  which   he  took  her 
bond,  till  the  agreement  could  be  completed  ;  and 
thereupon  a  leafe  of  part  of  the  lands    purchafed  was 
renewed,  a7id  the  l'if<' of  Q.'s /on  in/nied  vnth  the  ap- 
probation of '^.according  to  theagjecyne.nt^  and  then  A. 
died.  On  a  bilitc  compel  a fpecific  peri armance,  filed 
by  acreditorby  fimple  contrafcl  againlfB.  andthe  heir 
of  A.  the  heir  objetled,  that  he  was  a  ffranger  to  th^ 
tranfaclion,  and  that  if  any  fuch  parol  agreement  had 
been  made,  he  was  not  bound  thereby,  in  regard  it  was 
not  reduced  into  writing,  nor  in  any  fort  performed 
by  A.  in  her  life-time.     It  was  fworn  pofitivclj',  that 
the  money  had  been  applied  for,  and  abfolntely  paid 
upon  the  fbct  ofthe  agreement.  And  Lord  Hardunc/::\' 
X  upoji 
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''^3"^''«  J  'ip^'H  all  the*  clrcuraftances  of  the  cafe,  decreed  a  fpe- 
cific  pertormance. 
Lord  Pcngali  v.  J3m;  whcic  A.  agreed  with  B.  to  make  him  a  leafe 
Abr^'Ie.'^i^/'  ^*^'  twenty-one  years, ot  lands  rcnderuig  rcnt,B.  pay- 
s.  L.  Leake  V,  mg  A.  1,50/.  fine,  and  B.  paid  loo/.  in  pait  to  A.'s 
>jMoiricc,  2  ch,  agent,  \','hich  A.  knew  of, and  ordered  his  own  agent 
1  Eq.^Ca.  Abr."  ^°  picparc  the  leafe, but  before  it  was  executed,  A.  rc- 
23, 20.  Pre.  pcnted  and  refufcd  to  grant  it;  B.  having  paid  lOo/. 
ciun.  500.  earnejl,  exhibited  his  bill  for  a  fpecific  performance: 

it  was  held,  that  this  payment  ^\'as  not  (uch  a  perfor- 
mance of  the  agreement  on  one  part,  as  warranted  the 
court  to  decree  an  executioH  on  the  other ;   becaufe  a 
parol  agreement  refpefting  lands  cannot  be  good, 
within  the  ilatute,   by  giving  money  in  earnefl  ;    lor 
there  muff  be  lomethingmore  than  a  bare  payment  on 
the  one  part,  to  induce  the  court  to  decree  a   perfor- 
mance on  the  other  part,    either  by  putting  it  out  ot 
the  parties'  power  to  undo  the  thing,  or  doing  fome- 
thing  that  would  be  prejudicial  to  the  party  perform- 
ing it  ;  but  the  money  was  ordered  to  be  relunded. 
r  ^'307.  3         But  it  fcem.s  to  be  the  better  opinion,   that  *  pay- 
liicori'srtbr.74.    ^-^^^^-^x.  ofmoney  a/o«e  may  be  a  part  performance  to  take 
s'chan.Ca.^os!    ^  ^afe  out  of  the  flatute.    But  the  doubt  in  fuch   cafe 
feems  to  have  been,  what  fhallJDe  a  prooi  of  the  receipt 
thereof  as  fuch.  Thus  far  feems  certain  ;  if  the  defen- 
dant in  his  anfwer  confeifes  the  receipt  of  the  money /<?r 
the  pill  j)o/c  charge  din  the  bill;  or  if  he  denies  the  receipt 
as  in  part  performance,  and  it  be  proved  upon  l;im  by 
writing,  as  by  letter  under  his  hand,  or  other  written 
evidence,  he  fliall  be  obliged  fpecifically  to  perform 
the  whole  agreement, becaufe  he  has  carried  it  in  part 
into  execution.  Butii  the  defendant  confeffes  the  re- 
ceipt of  tlie  money,  and  fays  that  he  borro^ved  it  from 
the  plaintiff,  and  that  he  had  it  not  in  execution  of 
that  agreement,  there,  he  turns  the  proof  of  the  agree- 
ment on  the  plaintiff,  and  then,  it  is  faid,  the  plaintiff 
inuft  prove  the  receipt  otthe  money  by  the  defendant 
for  tlie  purpofe  in  the  bill  mentioned,  by  fomc  Mritten 
agreement, 
viie  Giib.Ch,         However,  tlils  appears  to  be  in  fome  degree  qucf^ 
•i]i.  where         tionable  ;  becaufe,  in  fuch  cafe,  il;e  parol  evidence  is 
r"*^ '??  P^^'      applied  to  the  atf  of  receiving,  which  is  aconfequence 
'^      '  "■  '          of  and  coU'^ieral  to  the  afl  of  contracting,  and  confe- 

qucntly 
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qucntly  ^afTords  a  fartlier  evidence  of  t'ae  bargain,    f    *  308.  J 
than  the  parol  proofoi'fuch  bargain  only  ;  namely,  an    tl^ughoSLuie- 
a6l  done  in  purfiiauce  oF  it,  which  furnifhesa  diitinft    i^^rns  to  war- 
fatl,  that  appears  to  be  the  proper  fubjetl:  of  difcuffion    rant  this  oLfcr- 
beforeajury,  wh,o,  in  ftich  cafc,^vou!d  be  competent    *^"°"' 
judges  of  the  credit  oi  the  parties,  and  raight,by  their 
verdicl,  decide,  whether  the  payment  of  money  was 
in  part  performance  or  not  •    and  thereby  determine, 
whether  the  cafe  was  or  was  not  within  the  exceptions 
taken  out  of  the  flatute.     S^'d  quctre. 

And  in  cafes  ot  earnefi;  paid,  an  a6iion  of  law  may 
be  brought,  and  damages  recovered  for  non-perforui- 
auce,  although  there  be  no  remedy  in  equity.  The 
reafon  of  which  is,  that  where  equity  alTiils  the  common 
law,  and  enforces  the  performance  ot  the  agreement  in 
fpeeie,  it  does  it  upon  important  reafons ;  namely, 
where  otherwife  there  w^ould  be  a  great  burthen  and 
penalty  upon  the  party'  ii  having  performed  part,  by 
which  he  himfelt  has  a  lofs,andthe  other  a  benefit,  he 
fhould  not  have  a  reciprocal  performance. 

And  an  agreement  by  parol,  part  *  performed,  w\\\  \  '  S'^P*  J 
be  decreed  againfl  the  heir  of  the  vendor  under  it.         tins°"mra    "^fet 

But  as  the  principle  ^vhich  governs  theoourt  is, that  vide  Hawkes  v. 
the  aft,  done  in  part  performance,  is  prefumptiveevi-  hawkes,  Fmch 
dence  that  the  agreement  was  really  made,  it  mull  be  sanfum  v.  But- 
of  fuch  a  nature,  as  the  court  is  fatisfied  would  not  ter,  i  Bac.Abr. 
have  been  done,  unlcfs  on  account  of  the.  apveemnnt.     1^  f*^'  •^^^l'^, 

All  r  1  1    rr  11  1  1  Kardw-  a  Aik. 

And,  therefore,  where  a  leilee  agreed  by  parol  to  take  -.smith  v.Titr. 

a  leafe  for  a  term  of  years  certain,  and  continuedpof-  ner,  "ited  Prt. 

feffion  on  the  credit  thereof ;  there  being  no  writings  ^j^/"-  o^'^et 

to  make  out  the  agreement,  it  was  held  to  be  directly  white,  cited 

within  the  flatute.  Brown'i  Rep^ 

Marriage  alone  is  not  conudered,  in  equity,  as  part  *^'''  '^'^'^' 
performance  of  an  agreementmade  between  the  parties  ^"j-'^\'^''^^,^""~ 
themfelves,  although  it  is  confidered  as  fuch  to  bind  a  v.  Maxwell  ^'^ 
third  perfon :  as  in  the  cafe  mentioned  before  of  a  letter  f"P''3  Sanfum  v. 
written  by  a  father,  proraifmg  to  give  fuch  a  fortune  '^^^"'  ^  ^^"^^ 
with  his  daughter  to  any  one  who  fhould  marry  her,  in         "     * 
which  cafe  a  man,  who  marries  on  the  encouragement  vid.  Brown*.  " 
of  this  letter,  fliall  recover  ;  becaufe  the  agreement  is  ^nvxh  v.  Gil- 
executed  on  his  part  as  far  as  it  can  be,  and  can  never  ^";;"^'  Strange. 

1,.  73'^- 
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I.amas  v.T?avly, 
2  %  cin  6:7  led 
sid»,^V,ii.Abr. 
5:-..'i'l.  3>.et 
2  Eq.  Ca.  Abu 
^.S-  'O-   both 
vhlch  fcem  to 
l.e  the  fdmccafe 
?s  rcpoited  in 
V-ernon,  and 
te  t  the  chan- 
cellor's accres 
<  II  the  ground, 
tdat  there  wai 
r.oabJoiwte  r.or 
po{:rue  agree- 
ment, the 
wiirds   l.eing 
amaigJous  and 
tr.cer:a;n  ;  and 
not  on  the 
ground  that  the 
fjrbcariiiq  by 

ajreenieui  to 
do  an  att  mijlit 
not  be  a  part 
ycfornjance, 
s.id  raifc    as 
firung  iu  equi- 
ty to  have "he 
V.fnetit  I'.ipu- 
la'.cd  in  return 
33  an  act  done. 


Whaley  v.  Bu- 

gciia:;, 

6  Biown'i  Pan 


tr: 


be  undone  after.  The  reafoii  why  *  marriage  alone  is 
not  looked  upon  as  an  execution  of  the  one  fitic  between 
the  parties,  To  as  to  take  fuch  cale  out  of  the  Itatuie, 
lecnis  to  be,  that,  if  it  were,  the  11a  utc  would  .be  en- 
tirely evaded  ;  for  all  promifcs  ot  this  kindluppofe  a 
jnarriage  had  or  to  be  had. 

Arid  the  fa£l:  of  one  party  purchafing,  dcfifling  from 
his  purchafe  in  favor  of  another  party  on  certain  con- 
ditions ftipulated,  is  not  a  part  performance  to  take 
an  agreement  in  favor  of  the  party  dcfifling,  as  to  part 
of  the  lands  purchafed,  out  of  the  flatute;  for,  where 
A.  being  about  10  purchafe  a  tolt  of  ground  of  B.  and 
C.  being  alfo  treating  for  the  lame  premifes,  met  to- 
gether ;  and  it  was  propofedand  agreed,  that  A.  fhould 
defilland  permit  C,  to  purchafe, he  agreeing  to  let  A. 
have,  at  a  proportionable  price,  that  part  of  the 
ground  he  defired ;  and  thereupon  A.  defiUed,  and  B. 
coiKpleted  his  puichafe  ;  and  afterwards  A.  rcfuled 
to  perform  the  agreement :  on  a  bill  filed  by  A.  upon 
the  ground  of  the  agreement's  being  in  part  executed, 
by  his  defifting  from  profccuting  h:s  purChafo,  a  Ipe- 
cific  performance  'was  decreed,  at  the  Rolls  :  but  on 
appeal  to  the  chancellor,  the  decree  v:as  reverfed. 

*•  Again :  on  a  bill  filed  in  the  court  of  Chancery  in 
/rc/iz/zc/',  for  fpecific  execution  of  a  parol  agreement  for 
the  purchafe  oi  an  cflate,  proof  of  the  delivery  of  a- 
rent-roll  to  the  purchjfer,  altered  and  dated  by  the  fel- 
ler in  his  own  hand-writing;  of  fiis  delivering  the  deeds 
Ao  thepurchafer's  agent, to  be  compsredwith  therent- 
roll,  and  laying  an  abftra6l  of  his  title,  and  a  cafe 
thereupon  before  counfel,  in  which  it  was  flated, 
that  the  purchafer  had  agreed  with  the  feller  for  the 
purchafe  of  the  lands  at  twenty-one  years  purchafe ;  of 
liis  giving  the  purchafer  a  lifl  of  his  debts  which  af- 
fected the  eitates,and  authorizing  him  to  apply  to  his 
creditors,  to  feveral  of  whom,  and  to  other  perfons, 
the  feller  was  charged  to  have  written  letters  himfclf, 
informing  them  that  he  had  agreed  with  the  purchafer 
to  fell;  and  of  his  attcrv;ards  fending  to  the  tenants  to 
treat  with  A.  as  owner  of  the  cflate,  for  renewal  of 
leafes,  and  to  cut  down  timber  ;  and  to  prevent  the 
efTeclofanelegitagainfthimjOfhisproducingevidence 
before  a  jury  that  fuch  agreement  and  purchafe  had 
been  made,  was  held  not  to  be  fuffkient,  on  the  ground 
of  apartexccution,totake the  agreement  outof  theflat- 
ute  of  frauds :  but  the  bill  was  ordered  to  be  difiiiilled, 

and 
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end  that  *  order  of  difmifTal  affirmed  on  appeal  to  tlic    [  *  312.  '] 
lioufe  oi  Lords. 

And  pofTefnon  under  a  parol  agreement,  of  how-  Irehnd  v.  r  t. 
ever  long  (landing,  will  not  bea  ground  toeilablifh  it,  ^^'  *  ^'^^'^'-^• 
if  it  appear  tliatthe  perfons  who  made  luch  agreement 
had  not  a  right  to  contract.  As  if  an  agreement  tor 
partition  be  made  by  two  hufbands,otland  belonging 
to  tlieir  wives,  without  the  confent  oi  the  'wives  ; 
for  they  cannot  thereby  bind  the  inheritance  of  their 
wives. 
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Gf  Contracts  or  Agrekments,  consider- 
ed AS  SUCH  IN  Equity,  ARISING  out  of  In- 

STR  U  M  E  N  TS,  &C.  H  A  V I  N  G  A  D  I  F  KEREN  T  EF- 
FECT AT  Law. 

T7  QUITY,  v/hicli  adverts  ta  the  fubflantial  object 
±2j  uf  all  contrads,  independent  ol:  the  io.-ms  which 
they  alTume,  gives  eflaft  to  the  intent  of  the  parties, 
by  eonfidcring  their  acls  as  evidence  ot  fuch  a  contract 
or  agreement,  as  will  produce  whatis  flipulated.  Con- 
cerning which  two  things  are  to  be  conhdered.  Firl}, 
What,  in  the  view  of  a  court  of  equity,  amounts  to  a 
contraft  or  agreement.  Secondly,  How  it  may  be 
proved  in  equity. 

Firfl,  It  is  clear  that  any  kind  of  written  contract,  if 
It  ex^prefs  the  intent  of  the  parties,  to  flipulate  with  a 
view  to  fomc  particular  thing  collateral  to  thecontra6t 
itleU,  will,  in  equity, amount  to  an  agreement  refpec- 
r  *  3 '4-  ]  *'-'^S  *  t'lat  thing  ;  although,.in  form,  itallume  a  dif- 
ferent charafcer. 
Anonym.  Thus  whcre  the  Condition  of  a  bond  was,  "  in  con- 

Moicley  3>  fideratlori  of  fo  much  monev  in  hand  paid,  to  convey 
:i  Vez!'sT2-  and alRire certain  lands ;"  the  mailer  of  the  Rolls  de- 
lo  Mod.  ,517,  clared,  tliat  bonds  of  this  nature  were  always  confid- 
5»  9  od.62.  ercd,  z/z  <'^i/;?0',  as  articles  of  agreement,  and  decreed 
the  condition  to  be  fpecifically  performed. 

Atton  v.Pirrcc.  ci  a  i-  •  11  t->i- 

2  Vcrn,  aSg.  '^^  wherc  A.  on  his  marriage  agreed  to  leave  B.  Ins 

-"vife  1000/.  if  Ihe  furvivedhim  ;  and  the  drawing  the 
marriage  agreem.entu-as  lefttotheparfonof  thepariflj, 
who  made  a  bond  froin  A.to  B.  in  2000/.  conditioned 
to  leave  her  ioooi,  if  ihe  furvived  him*  :  the  quefticn 
was,  whether  this  bond,  although  releafed  at  law  by 
the  intermarriage,  did  not  fubfift  as  an  agreement  in 
equity,  and  entitle  the  plaintiff  to  a  fatisfaftion  outot 
the  real  andperfonal  eftate  of  A.  And  it  was  held 
that  it  did  fubfill,  and  bound  both  the  real  and  per- 
gonal eftate. 

And  the  conflru£lion  will  uniformly  be  the  fame  in 
equity,  although  the  inftrument  has  become  void  by 
fome  matter  ex  pojtjaclo. 

Thus 
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*  Thus  where  A.  ientB,  feventy  pounds,  and  for  his      I  *3*5.  ] 
fecuritv  took  only  a  warrant  ot  attorney  to  contefs  a    ^^'^  v.  Snmh. 

.      .  '         .         .     fi  f    I  I     r  r   •  1       wick,  2  Veiu. 

judgment  in  ejectment  oi  three  doles  upon  a  teigncd  i^i. 
demife  for  twenty  years.  It  was  held,  after  the  death 
of  B.  that  this  was  a  defeflive  /c,^a/-fecurity,  hnt  that 
it  amounted  to  a  good  agreement,  in  equity, to  charge 
tlie  land  ;  and  it  was  decreed  accordingly  againll  the 
lieir. 

Again,  if  two  perfons  give  a  joint  bond,  and  one  of    ^"^*  -  ^'^^* 
them  (the  condition  being  forfeited  by  the  day  being    '^' ''  ^^^* 
pallj   pay   off  the  money,   and  put  the  bond  in  fuk 
againftthe  other  in  the  name  of  the  obligee  :  the  other 
obligor  may,  <?«  theacl  of  parliament  for  the  amevdmcnt       '  "^^'  ^^'^ 
c///!e /«ry,  pleaded,  that  his  co-obligor  has  paid  the  prin- 
cipal and  interefl  on  the  bondbetore  bringing  the  ac- 
tion, and  this  will  be  a  difcharge  of  the  bond.     But, 
although  the  bond  be  difchargedat  law,  yet^'^/wzV^' will, 
upon  a  bill  to  compel  the  co-obligor  to  make  contri- 
bution, or  to  pay  the  whole,  if  he  af ere  liable  to  the 
whole,  cither  direcl  that  he  fliall  pay  the  money  to  tlie 
other  obligor,  or  it,wi!latlea{treftrainhimfrom  plead- 
ing paymentby  the  other  obligor,  who  is  fuing  himat 
law.  And  the  realon  the  court  goes  upon  is,  that*  the    [  *3^^'  ] 
bond  is  confidered  as  an  agreement  in  Avriting  ;   and, 
therefore,  tliough  the  obligation  and  penalty   is  gone 
by  the  !egal  demand  being  gone,  yet  the   condition, 
taking   it  altogether,  is  confidered,   in  equity,  as  an 
agreement  underhand  and  fealto  pay  the  money. 

So  where  a  feme  fole,  reilcdollandanjiderigningto  flannel  v.  Fuc- 
marry,  agreed  with  her  intended  huiltand,  that  Ihe,  t'^J  '  ^' ^^'^'' 
upon  the  marriage,  would  convey  her  lands  to  him 
and  his  heirs;  and  tor  that  purpofe  (lie,  previous  to  the 
marriage,  gave  a  bond  in  eoco/.  penalty  to  the  in- 
tended hulband,  conditioned,  that  in  cafe  the  marriage 
took  effeft,  Ihe  would  convey  her  landstohim  andhis 
lieirs  ;  the  marriage  was  had  ;  the  hulband  enjoyed 
during  his  lite  ;  and,  on  his  death,  his  heir  hrotighta 
Mil  in  Chancery  again fl  the  Iseirof  the  wifcto  compel 
Iiim  to  convey  the  lands  of  the  wife  to  the  heir  of  the 
hufband.  It  was  objefcled  tliat  the  bond  became  void 
by  the  intermarriage.  Sed  pe.r  curiam.  The  impro- 
priety of  the  fecuritv,  or  the  inaccurate  wording  of  it, 
is  not  material  ;  for  it  is  fufiicient  that  the  bond  is  a 
rvntfen  evidence  of  the  agreement  of  the  parties,  that 
the  hufband, in  confiderari'M  <"''  m-jrri^^jge.  fhouldhave 
the  land  as  her  nbition. 
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I    *  ?,^7-  J        *  So  where  a  woman, liaving a  confidcrablc fortune, 
>\atkin$  V.  upon  her  marririge  trulied  her  intended  hufband   to 

2  Atk.  97.  draw  up  a  bond  to  fecure  lyao/.  tor  her,  in  cafe  Ihe 

lliould  flirvive  him ;  Lord  Hardwickc  faid,  that  the 
court  in  a  cafe  of  this  fort  would  intcrpofe,  and  make 
the  agrecmentaccording  to  the  intention  of  the  parties; 
and  though  the.  bond  might  be  void  in  law,  yet  that 
court  would  eftablifh  it  in  favor  of  the  woman.  And, 
for  that  purpofe,  his  lordlhip  declared  the  bond  to  be 
an  impofuion,  and  directed  her  perfonal  eflate  to  be 
placed  out  on  recurity,the  intereft  to  be  appropriated 
during  the  joint  lives  of  the  hufband  and  wife  as  in 
the  decree  mentioned  ;  and,  in  cafe  the  hufband  died  in 
the  life-time  of  the  wife,  then  the  1700/.  to  be  paid  to 
the  wite  as  agreed  upon  in  the  bond. 
L.  R^ym.  683.         So  an  alTignmentof  a  chofe  in  aftion,  as  a  bond,  or 

3  Veni  ^°do  ^^'^  ^^^^'  which  in  law  is  not  alTignable  is  valid  in  eqmty 
5')4  3  ci./.i.  M'hether  it  be  entered  into  with  or  without  confidera- 
Kep.  4;.  Clon,  tion.  For  a  court  of  equity  pj-oceeds  upon  the  princi- 
WiiK'os!  ^'      P'^.that  the  affignment,  although  not  erfeaual  as  fuch 

at  law,  ihe  bond  not  being  afhgnable  in  point  of  inter- 
eft,  amounts,  neverthelefs,   to  a  covenant  or  agree- 
„    ,    ment,  that  the  aflignee  fiiall*  receive  the  money    to 
I  ■  '•^  310.  J    j,-^  ^^^^  ^{-g  .  ^^^j-^ich  covenantor  agreement,  that  court 
will  carry  into  fpeciiic  execution. 

Upon  the  fame  principle  it  is  held,   that,  although 
Vide  1  Vez.        anaward  or  fubmiflion  to  arbitration  is  diilinguifliabic 
t'^p^wii;.  188      fronn  an  agreement,  inafmuchasthe  former  cannot  be 
fupplied  by  interpofition  and  aft  of  a  court  of  equity  ; 
becaufc,  generally  in  thofe  cafes,  the  time  is  condi- 
tional, namely,  foas  a  detei'minationbe  made  by  fuch 
a  day,  and  alfo,  therein,  matters  are  left  to  the  judg- 
ment of  the  arbitrators  ;   yet  an  acceptation  of   any 
thing  under  it,  is  evidence,  in  equity,  of  an  agree- 
ment to  perform  it. 
Thus  where  one  accepted  partof  money,  awarded  on 
P.w',11  ^87!     "^  bond  to  Irami  to  the  award  of  arbitrators  touching  a 
i:t  vide  1  Ve^.     matter  in  difpute,  he  wasconfideredas  having  under- 
539.  taken  to  perform  the  award  ;  he  having  thereby  ccn- 

fentcd  to  it,  and  made  it  his  own  agreement  for  a  val- 
uable confideration,  namely,  the  money  paid  him. 
And  upon  this  grounda  fpeciiic  execution  of  the  award 
was  decreed  ;  although  his  honor  f'aid  that  there  Was, 
unlefs  in  very  particular  circuml^^-nces.noinftanceof 

a  bill 
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a  bill  *  having  been  brought  for  a  performance  of  an       [  *  319;  1 
award. 

So  where  A.  and  B.  had  fubmitted  to  an  arbitra-  Norton  v.  Maf- 
ment  by  bond,  and  an  award  was  made  (not  binding  ""•'^  Vern.24, 
by  form  of  law)  by  which  A.  was  to  pay  B.  900/.  and 
to  feal  a  releafe  to  him, and  B.  was  to  aflign  feveral  fe- 
curities  he  had  from  A.  and  A.  fold  fome  lands  to  raife 
the  900/.  expefting  that  B.  would  receive  it,  as  he  had 
given  him  intim.ation  he  would, and  tendered  him  the 
900''.  and  a  releafe  executed  :  the  court  though  there 
tvas  no  other  execution  of  the  award  on  A. 'span,  and 
though  it  was  extrajudicial  and  not  good  in  flriftnefs 
of  law,  decreed  that  it  fhould  be  performed  in  fpecie. 

Secondly,  Having  fhewn  what  amounts  to  an  agree- 
ment in  equity,  I  fhall  now  proceed  to  point  out  how 
an  agreement  may  be  made  out  in  equity. 

An  agreement  may  be  made  out  in  equity,  Firft,By 
proof  of  a  pofitive  agreement  in  terms:  as  by  the  pro- 
duftion  of  an  agreement  in  writing  to  do.  or  omit  dor 
ing,  a  *  particular  thing  ;  or,  by  evidence  of  a  parol     r  *  ,30  T 
agreement  of  the  fame  nature  in  part  performed.  "* 

Secondly,  by  proving  circumllances,  from  thenature 
of  which  equity  will  infer  an  agreem.ent. 

The  cafes  preceding,  namely,  thofe  that  fhew  what 
amounts  to  an  agreement  in  equity,  nearly  demonftrate 
the  principles  which  courts  of  equity  have  adopted  as 
to  proof  of  the  circumftances  from  whence  they  infer 
iuch  agreements;  for  there  is  little,  except  verbal dit- 
ierence,  between  the  proof  of  an  agreement,  and  the 
circumftances  v/hich  render  it  an  agreement ;  for,  the 
circumfl:ances  which  prove  it  fuch,  conftitute  it  to  be 
fo.  But  this  head  of  our  enquiry  may  be  further  il- 
lullrated  by  the  following  cafes. 

If  a  man  grant  a  rent-charge  out  of  a  bifliop's  Giib.  fhzn. 
ieafe,  and  convey  it  by  way  of  demife  and  re-demife,  *44- 
fo  that  the  Ieafe  is  re-demifed  fubjeft  to  the  rent- 
chaxge;  a  court  of  equity  wull,  if  the  grantor  agree 
for  the  renewal  of  the  Ieafe,  compel  the  grantee  to  join 
the  grantor,  the  latter  undertaking  to  convey  to  the 
Y  grantee 
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I  ^S'*^'  J  grantee*  the  additional  Jives  in  the  fame  manner  as  be- 
fore fortlie  fecurity  oi  the  rent  cliarge.  And  it  wns 
tlie  opinion  Oi  the  court,  like  wife  (in  tlic  cafe  alluded 
to  by  B^iron  Gilder f,  thai  the  grantee  might  have  com- 
pelled the  grantor  to  have  rcne^\'cd,  if  there  had  been  a 
failure  of  lives  or  fluxion  of  time;  becaufe  the  grantee 
of  the  annuity  might  have  had  a  writ  of  annuity,  and 
thereby  have  continued  the  payment  during  his  life,  if 
he  had  notrefortedto  the  lands:  and,  therefore,  wlien 
he  did  refort  to  the  lands,  he  fhould  have  all  remedy 
that  could  be  obtained  tomake  them  a  fecurity  to  him 
during  his  life  in  all  events  ;  the  circumftances  of  the 
contraft  warranting  a  conclufion,  that  tuch  was  the 
intent  of  the  contracting  parties. 

But  it  fcems  doubtful,  whether  the  court  would 
have  compelled  the  grantor  torencw,ifthebi(hophad 
refufedon  the  comm.on  terms  ;  for  if  the  bifhop  had 
refufed  to  renc'A'  on  the  common  terms,  it  would  have 
been  tantanrount  to  dnabroluterefufal,and  the  grantee 
mull  have  been  contented  with  the  fecurity  of  th'i 
lives  in  being, 
f  *322.  ]  Again,  \\-herc  A.  upon  a  treaty  of  marriage  *  be- 
fifkcrct  V,  tv/ecn  B,  his  nephew  andC.  made  propofals  in  writing 

luKir'Me! '  *  ^'•^  ^''^  father,  by  which  A.  promifed  and  agreed ;  that 
if  the  marriage  took  cfTeft,  and  2,500/.  were  paid,  or 
fecurcd  to  be  paid,  for  her  portion,  he  v/ould  fettle 
200/.  p'T  annum  out  of  certain  tythes  and  lands  for  a 
prefent  maintenance  for  B.  and  C.and  for  her  jointure, 
if  Ihe  furvlved  ;  and  that  he  would  fettle  an  eflate  in 
fee  of  all  other  his  meffuages  and  lands,  being  of  the 
value  of  700/.  yearly,  and  alfo  aflign  over  and  fettle 
2000/.  part  of  the  2500/.  upon  his  nephew  for  his  fur- 
ther maintenance  after  A.'s  death  ;  this  marriage  did 
not  take  effeft.  Afterwards  there  was  another  treaty 
oi  marriage  between  B.  and  S.  and  A.  being  acquainted 
therewith,  he,  to  induce  this  marriage,  fent  the  before- 
mentioned  propofals  in  writingto  be  communicated  to 
the  executors  of  S.'s  mother;  and  by  another  v.riting 
tinder  his  hand,  which  he  tranfmitted  lhere\v'ith,  pro- 
mifed -dind  agreed  that,  if  the  marriage  took  effeff,  he 
would  make  a  fetticment  according  to  the  former  pro- 
pofals, wiih  this  addition,  that  altho'  formerly  he  had 
-  demanded  1.500/.  to  be  P'lid  down,  and  fecurity  for  the 
remaining  1000/.  he  would  then  be  contented  to  flay 
J  or  the  v;hoIe,  {o  that  it  was  fecured  to  be  paid  in  fomc 

convenient 
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convenient  time  *  agreed  upon.     No  anfu'er  was  re-     f  *  3^3.  j 

turned  to  thefe  propofals  ;  but  B.  was  admitted,  and 

the  marriage  took  place.  Alterwards  A.  died.     And, 

on  abill  exhibited  againft  hisreprefentatives  by  B.  for 

a  fpecific  performance,  it  wjs  adjudged  by  the  lord 

keeper,  that,  when  A.  fent  propofals,  and  defn-ed    to 

have  his  nephew  admitted  a  fuitof  to  S.  althoagh  no 

anfwer  was  returned  10  A.  yettheacceptanceofthepro- 

pofals  by  the  friends  of  S.  and  the  admifTion  of  B.  as  a 

fuitor,  upon  which  the  marriage  did  enfuc,  amounted 

in  equity  to  an  agreement  executed,  and  ought  to  be 

performed  on  all  fides. 

Thirdly,  An  agreement  may  be  made  out  in  equity, 
by  proving  an  inffrument,  from  the  nature  of  which 
equity  will  infer  an  agreement. 

Thus  whei"e  A.  feifed  of  a  copyhold  eilate,  and  in-    Pitks  v.  ^'tt, 
tending  that  his  filler,  who  was  his  heir  at  law,  lliould    ^'^"'  '°  ^'"^: 
not  have  his  land,  but  that  her  fon  fhould  have  it,  re-    Ab*.  22. pi*  jj, 
folvedto  furrender  it  to  theufe  of  his  will, and  dcvife    ti  vide  i  iq. 
it  to  him  :  but  a  furrender  not  being  praflicable  by  rea-    Cj,  Abf.iS,  8. 
fon  of  fome  accident, he  prevailed  onhis  hfterto  give 
a  bond  to  him,  that  fhe  *  would,  at  any  lime,   upon      [  *  024.  "^ 
the  payment  of  zoo/.and  upon  tlie  requeft  of  her  fon,    9  Mod.  62". 
furrender  the  effate  to  him;  and  then  A.  died.    On  a 
bill  filed  againfl  the  reprefcntatives  of  his  fifler,praying 
a  decree  for  a  furrenderpurfuant  to  the  condition  of  the 
bond,  it  was  fo  decreed  by  Lord  Parser,  chancellor; 
his  lordfhip  faying,  it  was  plain  from  the  nature  of  the 
tranfa^fion,   that  it  was  the  fixed  intention  of  A.  that, 
one  way  or  other,  his  nephew  fliould  have  the  lands. 
Not  being  able  to  furrender  them,  he  had  recourfe  to 
this  bond,  as  the  beft  method  to  fecui-e  them  to  him; 
fothat  this  bond  was  not  to  beconlidered  as  famething 
given  in  lieu  of  the  land,  but  as  another  medium  of 
fecuring   the  land  to  him.     And,   on  the  part  of  the 
mother,  it  amounted  plainly  to  an  agreement  that  the 
fon  fhould  have  the  land. 

And  where  there  are  plain  footfteps  of  a  further 
agreement,  which  muft  have  been  entered   into  con-  o 

comitant  with  a  power  to  fella  real  effatc,  but  which 
is  not  forthcoming,  although,  without  inferring  it, 
the  inflruments  that  are  produced  are  unintelligible, 
and  the  language  of  them  abfurd  ;  a  court  of 
equity,  to  uphold  the  intention  and  meaning  of  the 

parties 
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i  ffi*  325-  J    *  parties  in  the  mattpr  of  a  truft,  will  fapport  uhat  is 

wanted  by  intendment, and  will  prefume  that,  among 

the  contents  of  the  agreament  of  which  fuch  ftrong 

traces  are  found,  there  were  thofe  flipulations  which 

are  abfolutely  necefTary  to  give  effect  to  the  true  and 

Vide  Newton      evident  meaning  of  the  parties.  Ex  gratia.     A  court 

?i'.  VBrown^j      ^^  eqiii!y,tiom  provifions  in  a  fubfeqiicnt  inflrument. 

Par.  Ca,  u.        which  plainly  evinced  that  the  money  arifing  by  fale 

of  land  was  to   be  invefled  in  the  purchafe  of  other 

lands  to  be  fettled  to  trufts,  fimilar  to  thofe  to  v-hich 

the  lands  fold  were  limited,  inferred  an  intermediaU 

agreement  or  article,for  laying  out  the  money,  arifing 

from  the  fale,  in  that  manner. 

And  a  court  of  equity  will,fromafi:bfeqtient  tranf- 
aftion,  raife  an  agreement  accejfory  io  a  precedent  trani- 
aftion,  where  the  circumflances  warrant  fuch  an  in- 
ference, and  it  is  necefTary,  in  order  to  do  juflice  be- 
tween parties, 
Attor.  Gen.  V,  Thus  where  A.  being,  on  his  marriage  with  a 
Whorwood,  daughter  of  B,  to  receive  a  large  portion  with  her, 
"^^^'  agreed  that  it  fiiould  be  fettled  for  her  benefit  for  life, 
C  *326.  j  and,  if  there  v;ere  no  *  children,  then  oh  himfelf. 
Afterwards,  on  the  death  of  a  fiffer,  an  acccfhon  of 
fortune  came  to  B.to  arifeby  fale  of  her  father's  eflate, 
which  was  vefled  in  truftees,  who  were  to  raife  certain 
funis  of  money  out  of  the  eflate,  and  aftern-aids  to 
divide  the  refidue  among  his  three  daughters.  The 
wifeof  A.  joined  in  levying  a  fine  for  fale  of  this  eftate. 
D.  a  truftee  in  the  marriage  articles,  and  who  had 
married  the  third  daughter,  afted  in  the  fale,  and  re- 
ceived the  whole  purchafe  money.  A.  gave  a  receipt 
to  D.for  his  part  of  the  purchafe  money  paid  for  the 
eff.  te,  u'/nch  he  thereby  promjfed  and  agreed  to  lay  out 
purfuant  to  the  trufl  repofed  in  D.  Then  A.  died, 
having  devifed  his  real  and  perfonal  eflate  away  from 
his  wife.  And  one  queftion.upona  crofs  bill  filed  by 
her, -was,  whether  her  fhare  of  the  lands,  which  caiir.e 
to  her  on  the  death  of  her  filler,  as  well  as  the  lands  and 
tenements,  purchafed  with  the  Iharefhewas  entitled  to 
but  of  her  father's  eftate  (which  was  agreed  by  the 
articles  to  be  fettled)  (hould  be  bound  by  the  marriage 
articles.  And  on  behalf  of  the  hufband  it  was  argued, 
that  fhe  was  notentitled  to  have  thebenefit  of  the  eltate 
arifing  from  her  filter's  death,  by  its  being  fettled  puy- 

fuant 


AS  CONSIDERED  IN  EQUITY. 

fuant  to  the  articles ;  *  becaufe  it  was  not  within  the  [.  *  '^2^.  J 
articles,  and  tlicre  was  not  fufficient  proof  oi  any  fitch 
agreement  extending  tothatcftate,as  would  bind  thofe 
ftanding  in  the  place  of  the  hufband:that  the  wife  had 
levied  a  fine  before  it  came  into  the  hands  of  the  truf- 
tee,  andtlien  the  money,  coming  in  lieu  of  the  eftate, 
was  abiulutely  the  hulband's,  and  the  court  would  not 
have  fuffered  theperfon,  into  who'c  hands  it  came,  to 
have  retained  it,  and  faid,  that  a  fettlement  fhould  be 
made  on  the  wite.  But  Lord  FIardzuick<i  was  of  opin- 
ioii,  that  the  note  was  fufficient  to  bind  theteltator,  his 
reprefentatives  and  the  claimants  under  his  will,  to  a 
performance  oi  what  was  there  agreed  to  ;  for  a  man 
might,  as  between  himfelf  and  his  wife,  make  an  agree- 
ment or  declaration  of  trufl  in  his  lite-time,  which, 
though  not  for  valuable  confideration,  (hould  take 
efTeii  againft  iiis  executorsand  afJminiftrators,  orthofe 
claiming  voluntarily  and  in  reprefentation  underhim 
after  his  death.  Then,  as  to  the  conflruttion  and 
extent  of  the  note,  his  lordjlnp  thought  that  it  was  a 
reafonable  a6l  for  him  to  do,  and  he  faid,  that  it  had 
been  truly  infilled,  on  behalf  ot  the  wife,  that  on  the 
hufband's  application  for  the  money, the  court  would 
undoubtedly  have  ordered  a  "^  further  fettlement,  If,  [  *328.  " 
then,  the  parties  did  not  come  into  court,  but  afled 
among  themfelves,  and  the  hufband  had  agreed  to  do 
that,  which  ;he  court  would  have  dire61ed,  had  the 
wife  infiifed  on  it  in  a  proper  fuit,  it  fliould  have  its 
full  efFeft.  Though  it  did  not  appear  in  the  caufe, 
that  the  wife  had  levied  a  fine  before  this  money  came 
into  the  hands  of  the  trullee,  as  it  had  been  faid  ;  yet, 
it  fhe  had  done  fo,  that  mufthave  been  to  fatisfy  the 
purchafer,  as  {]ie  was  married  :  his  lordfhip  would  not 
divide  one  a6l  from  the  other,  but  would  take  alias 
one  tranfa6fion  ;  and,  he  faid,  that  this  note,  iho' fuh- 
Jequent,  was  an  eviditnce  of  what  was  the  agreement  and 
zw^<'«^,  viz.  that  this  money  fhould  be  laid  out  in  the 
purchafe  of  land  to  be  fettled  to  the  fame  ufes,  The 
circumllance  warranted  that  conflruftion.  The  truf- 
tee  in  the  marriage  articles  being  theproperperfon  to 
intervene  and  receive  the  money  arifingby  faleofthat 
other  (hare,  and  to  fee  the  articles  performed  tor  her 
benefit,  he  had  received  the  whole.  The  hufband 
coming  to  receive  it  out  ot  his  hands,  had  received  \t, 
onfucha  promife,which  was  an  evidence  of  the  terms 
on  which  the  money  waspaidto  him,  and  of  the  agree- 
ment 
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ment  and'^intenton  which  the  wife  joined  in  the  fine 
lor  fale  of  this  eftate.  It  was  reafonablc,  and  what  the 
court  would  have  obliged  him  to,  had  he  come  before 
it  \for  that  was  the  diJlinElwn.  If  a  hufband  could  lay 
holdof  the  wife's  eftate  without  aid  of  a  court  of  equity, 
the  court  would  not  compel  him  to  fettle  it,  as  they 
would  where  he  could  not  comeatit  without  fuch  aid, 
which  was  tlie  prcfent  cafe.  The  fum  was  particu- 
larly afcertained.and  included  both  (hares,  as  well  that 
which  arofe  onherfifter's  fliare,  as  her  original  fhare. 
And  the  promife  was  to  lay  out  the  whole  of  that  fum, 
which  therefore  his  lordfliip  was  of  opinion  mnil  b« 
Jaid  outpurfuant  to  the  truil. 


Ob 


[    330. 


Of  the  Comsideration  necessaryto  sup- 
port A  Contract  or  Agreement. 

AC  on (i deration  is  the  material  caufe  of  a  contra^  or 
agreement  ;  or  that,  In  expeftation  of  which, 
each  party  is  induced  to  give  hisaffent  to  what  is  Hip- 
uJated  reciprocally  between  both  parties. 

V/e  hd'/e  feen  that  there  are  two  ways  of  making  con- 
trails or  agreements.  The  one  by  parol,  and  the  other 
by  writing.  NovvvTmce  words  are  frequently  fpoken 
by  men  unadviledly  and  whhoutdae deliberation, the 
law  ^v•ill  not  bind  a  man  to  an  executory  contraft  en- 
tered into  by  ^v'ords  only,  if  it  be  not  founded  on  a 
good  or  valuable  confideration.  And,  therefore,  if 
one  man  promlfeor  covenant  by  parol  to  give  another 
Jnan  10'.  to  make  his  (the  latter's)  houfe  de  novo  ;  or 
towards  his  loffes  by  fire,  or  the  like  ;  here  the  latter 
Uiall  not  have  an  a6fion  againfl  the  former  forthe2of. 

*  So  if  one  buy  of  me  an  houfe,  or  other  thing  for 
money,  and  no  money  be  paid,  nor  earned  given,  nor 
day  fet  for  payment,  northething  delivered  ;  here  no 
a8ion  lies  for  the  m.oney,  or  the  thing  fold,  but  the 
owner  may  fell  it  to  anotherif  hewiil  :  forfuchprom- 
ifes  or  contrafts  are  deemed  nuda  pada,  there  being 
no  confideration  or  caufe  for  them,  but  the  covenants 
themfelves,  which  will  not  yield  an  aftion  :  and  this 
agrees  with  the  definition  of  nudumpadum, asgiven  by 
(he  civilians,  namely,  nudum  pedum  ejc  ubi  nuUa 
fuhefi  cau/a  prceter  convtntionzm. 

Therefore,  where  a  carpenter,   by  parol  without     "H  4.23.3* 
writing,  undertook  to  build  a  new  houfe,  and  for  the     ^T'  *^  ^"''  ''^ 
not  domg  It,  the  party  brought  an  atuon  of  covenant     6.  36.  L, 
againft  the  carpenter,  and  it  did  not  appear  that  he     Raym-  909, 
was  to  have  any  thing  for  building  the  houfe  ;   it  was 
adjudged,  that  he  fhould  take  nothing  by  his  v;rit. 

So  if  a  man  by  word  of  moutli,  or  by  writing  fealed 
tind  not  delivered^  fell  me  his  horfe,  or  any  other  thing, 
and  I  give  him  or  promife  him  nothing  for  it  ;  the 
contraftis  void,  and  the  property  in  the  thing  fold  h 
not  altered  thereby. 
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L  332-  J  *  But  it  is  otherwife  if  contraf):s  or  ap:rcementsbeby 
deed  under  feal  and  delivered,  bccaufe  there  is  tlieil 
more  time  for  deliberation  ;  for  when  a  man  pafTes  a 
thing  by  deed  fo  conflituted,  there  is  firft  the  determi- 
nation of  the  will  to  do  it,  which  is  one  part  of  delibe- 
ration ;  then  the  party  caufes  it  tobe  written,  which  is 
another  partof  deliberation  :  and,  laftly,  hedelivers  the 
writing  as  his  deed,  which  is  the  confiunmation  of  his 
refolution.  And  by  the  ceremony  of  the  ^c/zi'^ry  of  the 
deed  from  him  that  makes  it  to  him  to  whom  it  is 
rnade,  the  former,  in  confideration  of  h\v,  gives  his 
afTent  freely  and  deliberately  to  part  with  the 
thing  contained  in  the  deed,  and  that  it  fhould  pafs 
from  him  to  the  other.  Therefore,  on  account 
of  this  deliberation  in  the  making  of  deeds,  they 
ire  in  law  coriclufive  upon  the  party  executing 
theiri,  atid  bind  him,  without  examining  upon  what 
caufe  or  confideration  they  were  founded.  Conf'e- 
qucntly,  if  I  by  deed,  bond,  or  covenant,  bindmyfelt 
to  give  you  20/.  to  make  your  hall  dd  novo,  here  you 
fhall  have  ari  aftiori  upon  this  deed,  bond,  or  covenant, 
and  the  cau/e  dr  confideration ioTii  is  notmaterial;  tor 
there  is  a  fufEcient  confideration   apparent,   namely^ 

[  *33^'  J  the  deliberate  will  of  the  party  that  made  the  deed. 
•  3°9'  *  And  the  law  would  have  been  the  fame  in  the  cafe  of 
the  Carpenter  before-mentioned, if  the  conti  a£i  had  been 
by  fpecialty.  And,  therefore,  it  is.  that  where  a  contract 
or  agfeement  is  by  deed,  the  caufe  or  confidefation  is 
not  enquirable  into  on  ana6Hon  upon  it  ;  but  the  party 
ought  only  to  anfwer  to  the  deed,  and  if  he  confefs  it 
to  be  his  deed,  he  fhal!  be  bound  :  for  every  deed  im- 
porting in  iffelf  a  confideration,  namely,  the  will  of  him 
ivho  made  it ;  a  contracl  or  agreement,  where  either  of 
thenais  by  deed,  is  never  conlidered  as  Jiudum  paBum. 
Thus  in  an  a6iion  of  debt  upon  an  obligation,  the  con- 
fideration upon  which  the  party  gave  the  bondisnot, 
at  law,  enquired  into,  becaule  it  is  fufficient  to  fay, 
that  it  was  the  obligor's  will  to  make  the  deed. 

3  Burr.  JS63.  But  Mr.  jnflice  'fV/;;20^, intlie  cafe  of  Pilians  and 

Rofe  again  11  Van  Micro/)  and  Hopkins,  went  /o Jar  zs 
to  give  it  as  his  opinion,  that  the  putting  a  contra£l  im~ 
towriting  would  alone  be  fuflicicnt  to  take  it  out  of  the 
rule  as  to  nud^;  pacts  ;  upon  the  ground  that  thisfingltJ 
cii^cum  fiance  would  be  aguard  againllfurprize,  Vy-hich 
was  the  occafion  of  that  rule:  It  having  been  held  by 
the  beft  authorities,  that,  according  to  the  law  of  nature, 

tha 
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the  want  of  *  confideration  was  no  radical  defeft  in  a  {]  ■*  334.  J 
contrail,  if  it  v/ere  entered  into  upon  deliberation  and 
reflection  ;  for, in  that  cafej't  wouldbc  morally  good, 
and  only  require  afcertainment.  And  luorA Mansfield 
inclined  to  the  fame  opinion.  But  there  being  other 
principles  upon  which  the  cafe  in  queftion  might  be 
determined,  the  court  avoided  this  poirit. 

I  fhall,  therelore,  ofFer  10  the  reader  forrie  cbfcrva- 
tions  thereupon. 

The  maxim,  "  quod  ex  nudo  baSo  nor,  ofitiir  dBio"    ^otJ.hb  3.  ri« 
.      ,      •       1  r  1       •    -1  i  '        lo.  hb.  5  tit. 

iS  derived  trom  the  civil  law.  ,^, ,. 

The  Roman  law  divided  conventions  or  agreements 
among  men  into  two  kinds  ;  namely,  Promifes  and 
Contracts.  A  promi'eand  a  contract  dlfFered  in  this 
refpeft  fimply ;  the  lormer  proceeded  from  thepromifer 
alone  who  preferred  it,  and  did  not  bind  until  accept- 
ance by  the  promifee,  fo  that  the  promifer  till  then 
was,  at  any  time,  at  liberty  to  retraft.  A  contract 
wastheconfentoftwoor  moreperlons  to  fomethingto 
be  given  or  done.  It  followed  of  courfc,  that  a  prom- 
ife  acc^p/ea' immediately  became  a  contraft;  for,  then, 
there  was  the  affent  of  two  perfonstothe  thing*  prom-  L  *  335«  j 
ifed  ;  viz.  one  to  perform,  and  the  other  to  receive. 

Contrafts  were  again  divided  by  the  civiliariS  into 
Nominate  and  Innominate. 

Nominate  contrails  were  fo  called,  merely  on  ac- 
count of  their  having  had  particular  forms  of  actions 
affigned  to  them,  from  their  frequency  and  general  in- 
telligibility. Of  this  defcription  was  letting,  hiring, 
partilerlhip,  commilhon,  cf?f. 

Innom.inate  contrafts  were  fuch as,  being  more  rarej 
and  not  ot  the  lame  defined  and  certain  nature,  the  law 
hadnotpr6videdanyexprefsorpecuiiarlormofc6lioa 
to  enforce,  but  had  left  them  open  to  fuch  fuit  as  was 
beli  adapted  to  the  occalion,  w^hich  was  called  an  aftiori 
m  prefcribed  terms;  andfeems  to  have  been  analogous 
to  our  aftion  on  the  cafe,  asdillinguilhed  fromaitions 
of  debt,  detinue,  f-jedionejirmcs,  or  the  like  :  fuch  ac- 
tions in  prefcribed  terms  not  being  diflinguilhed  by  any 
fpecific  nam^s,  but  delineated  by  circuity  and  peri- 
phrafe  :  as  do  ut  des.  I  give  you  this  that  you  may  give  "^'^^^  sBlack-d. 
methat ;  vrhich  was  where  one  gave  money  or  goods    ^°™™'  4^4- 

Z  Qn 
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C  *  33^'  ]  *  on  a  contra6l  that  he  flToukl  be  paid  money  or  goods 
for  them.  Of  this  kind  were  all  loans  of  money  upon 
bond  or  promifc  of  repayment;  and  all  fales  of  goods 
in  which  there  was  either  an  exprels  contrattto  payfo 
mucii  ior  them,  or  elfe  the  law  implied  a  con'.raft,  to 
pay  To  much  as  they  were  worth.  Or:  facioutjacias,  I 
Aotlmiox  you,  that  you  may  do  that  for  me  ;  this  was 
where  one  agreed  with  another  to  do  his  work  for  him, 
if  he  would  do  the  work  of  the  former  in  return  ;  or 
to  do  any  other  pontive  a6f  on  both  fides  ;  or  to  for- 
bear on  one  fide  in  confideration  of  fometliing  done  on 
the  other.  As  that  in  confideration  that  A.  tlie  tenant 
would  repair  his  houfe,  B.thc  landlord  would  not  fue 
him  for  walle.  Or  it  might  have  been  for  mutual  for- 
bearance on  both  fides  ;  as  that  in  confideration  that 
A.  would  not  trade  to  UJbon,  B.  would  not  trade  to 
Marfhlles.  Ok  facto  utdts,  I  do  this  for  you  that  you 
may  give  m.e  that.  As  where  a  man  agreed  to  per- 
form any  thing  for  a  price,  cither  fpecifically  mention- 
ed, or  left  to  the  determination  of  the  law  to  fet  a 
value  upon  it.  Thus  where  a  fervant  hired  himfelf  to 
his  mafter,   for  certain  wages,  or  an  agreed  fum,  here 

[  *  337'  1  the  fervant  was  held*  to  contraft  to  do  his  fervice,  in 
order  to  earn  that  fpecific  fum ;  otherwife  if  he  had  been 
hired  generally,  for  then  he  was  under  an  implied  con- 
tratl  to  perform  the  fervice  for  what  it  fiioul  d  be  reafon- 
ably  worth.  Or  do  ut  facias,  I  give  you  ihu  that  you 
may  do  that.  As  where  one  agrees  with  a  fervant  to 
give  him  fuch  wages  upon  his  performing  fuch  work. 
Thefe  innominate  contrails  were  all  included  by  the 
civil  law  under  the  general  term  of  Pa&a. 

Pads  were  by  them  again  divided  into  pa^Iswiih  a 
confideration  or  caufn ;  and  pads  v/anting  a  conft deration 
or  c^k/?.  The  former  included  all  innominate  contra61s 
■where  fomething  was  to  be  given  or  performed,  or^ 
vice,  vcrja,  for  a  conjidf  ration  or  c^w/ijanigned :  and  for 
thcfe,  as  we  have  obferved,  an  a6Hon  was  given  in 
prefcribed  terms;  for  if  any  one  by  agreement effefted 
any  tiling  (v/lietherthat  confiffed  in  doing  fomething, 
or  delivering  fomething,  or  in  omitting,  or  withholding 
fomething) /z6'C  aidmo,  that  another  in  his  turn  (hould 
do  fomething,  or  deliver  fomething  to  him,  or,  vies 
verfa  ;  the  Roman  law  did  not  permit  him,  in  whofe 
favor  the  thing  executed  was  delivered,  or  the  like,  to 

be 
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be  deficient  in  performing  what*%vas  ftipulatcd  on  his     [  «  338,  J 
part,  but  compelled  him  to  perfoimance.     So  that  it 
there  were  a  caufcorconfideration  fa^i  veltradihonii^ 
a  correfpondcnt  obligation  or  pa61  arofe. 

But  parts  which  wanted  a  caufeor  coniideration,by 
apofitive  lawofthe  Ro?nans,  produced  no  a^ion  in  the 
civil  forum,  unlets  in  cafes  ot  fale,  which  were  folenm- 
ly  ratified,  according  to  a  form  prefcribed,  when  they 
were  called  "'Stipulations,'"  from  the  v;ord".S'^?/'i/'''<2," 
a  ftraw,  in  allufion  to  the  circumflance,   that  in  fuch  • 

cafes  a  ftra^v  was  given  to  tlie  purchafer  in  fign  ot  a 
real  delivery.  And  fuch  contrafts  or  pafts,  as  were 
innominate  in  rcfpeti  of  their  having /20par^?xi/ /a  r/or//i 
of  aBion  ajfigned  to  than,  and  were  entered  into  with- 
out a  caujt  or  conjidtratwn  moving  from  the  party  to  be 
benefited,  were,  in  refpe6l  of  thofe  circumftances, 
called  Niida  Pada,  or  mere  Naked  Pa6is. 

It  may  further  be  obferved,  that  llipulations  were 
anciently  performed  at  Rome  with  abundance  oi  cere- 
monies ;  tlie  firll  whereof  was,  that  one  party  Ihould 
interrogate,  and  the  other  anfwcr  to  give  his  conlenf 
and  oblige  himfelf.  Thus,  *'  Quodmttrnos^ convant^  [  *  339.  ] 
hoc  te  dare  faccre /ponde3,fpondeo."  So  that  by  the  an- 
cient Rojnan  law,  llipulations  differed  from  promi/es 
and  pads,  inafmuch  as  the  former  might  have  been 
made  in  fimple  and  ordinary  language;  the  latter  only 
in  prefcribed  and  folemn  language.  The  former  mighf 
have  been  made  by  writing  between  perfons  abient ; 
the  latter  by  words  only  and  between  perfons  prefent. 

So,  likewife,  among  the  ancient /?£'wa//J,  all  volun- 
tary nominate  contratls  were  written  either  by  the 
parties  themfeives,  or  by  one  of  the  witneffes,  or  by  a 
domeftie  fecretary  of  one  of  the  parties  whom  ihejr 
called  a  Notary,  but  who  was  no  public  perfon  as 
among  us  ;  and  the  contrafcf,  when  finifhed,  was  car- 
ried to  a  magillrate,  who  gave  it  a  public  authority  by 
recieving  it  ?«/^r  ^^7<2  under  his  jurifdiftion,  giving 
each  of  the  parties  a  copy  thereof  under  his  feal. 

So  that  it  feems,  in  both  inHances,  viz.  as  well  in 
the  cafe  of  voluntary  contrafls,  as  that  oi  llipulations, 
in  order  to  give  eflett  to  the  tranfa6lion,  it  was  uecef- 
fary  that  it  (hould  hcfolemnly  confirmedandratijiedin  the 

prejenct  ^ 


OF  THE  CONSIDERATION. 

C  .*34'^'  ]     ^  pre  fence  of  proper  per  fans  according  to  ike  rules  pre~ 
Jcribed  by  law,  or  it  had  no  validity. 

Now  it  feems  reafonable  to  conjeflure,  that,  when 
this  ma,ximoithe  Romanhw,  ^' quodexnudopa&oiion 
oritur  a&^io,"  was  adopted  and  received  into  our  fyf- 
tem,it  v/asaccepted  in  its  lull  extent;  our  law  not  re- 
^  cogni/:ing  any  ceremonies  analogous  to  a  ftipulation, 

which  feems  to  have  been,  not  the  creation,   but  the 
ratification  oi  a  promife  or  contrafl  in  iorm  before  a 
magillrate. 
3  Blackft.  Indeed  Sir  JVilliam  Black/lone  obferves,  that  the  rule 

^'  qiiode^f  nudo  paao  non  oritur  actio,    docsnotholdin 

foine  cm'es,  where  a  promife  is  authentically  proved  bv 
Avritten  documents;  and  inftances  the  cafes  of  a  volun- 
Rep.  157,1  En.    ^^ly  bond  and  ol  a  note  of  hand.       But  the  former  of 
Ca.  Abr.  84. A.    thefc  inflances turnsupoiitheground,  that  it is  an inftru- 
„  -  *'  2  Hard,    xneni  uni^icv  feul  ztA  delivered,  which  binds  the  par- 
ties and  alters  their  property,  though  there  benocon- 
lideration;becaufeamari  is  feftopped  to  deny  his  own 
'deed,  or  affirm  any  thing  contrary  to  the  manifefl  fo- 
lemnityof  contra6ting  by  delivery :  and  the  latter  feems 
L  *34^'  J      to  me,  fo  tar  as  it  applies,  to  be  a  *  cafe  of  a  dillincl 
fpecies,  and  not  an  exception  out  of  this  rule.    For  as 
long  as  a  note  of  hand  is  confined  to  the  parties  who  fa- 
bricate it,    the,  want  of  confideration  is  a  clear  bar  to 
recovering  anything  upon  it,  upon  the  ground  that  it 
is  nudum  paHum.  And  when  third  perfons  become  in- 
terefted  in  it,  the  reafon  why  it  is  not  open  to  the  lame 
objection  is,  that,  after  it  is  negotiated,   its  operation 
vides&^Anni    is  governed  by  the  fame   law  as  a  bill,  of  exchange, 
^*  ^*  which  is  the  law  merchant  ;  and  that  is  founded  upon 

the  law  of  nature  and  nations  in  which  the  want  of  a 
confideration  is  no  tJfcntialdti&Ei  in  a  contract,  as  it  is 
in  the  civil  law. 
vide  thefe  If  the  obfervations,  already  offered,  were  not  fuffi- 

caiej,  and  the  (;ient  to  fhcw,  that  putting  a  nude  contraft  into  writ- 
thtaf  iDfrai°  ^^^S^'^P^y^  '^^iU  not  fo  far  alter  its  nature  as  to  fupply 
the  want  of  a  confideration,  and  render  it  valid  with- 
out that  requifite  ;  the  uniform  praftlceof  the  court  of 
Chancery  in  retufing,  unleisunderparticularcircum- 
flances,  to  aid  a  covenant  under  /ea/,  il  merely  vol- 
untary, feems  to  me  to  furnifh  convi£lion  upon  the 
fubje6l;  for  the  principle  upon  which  that  court  with- 
liolds  its  interpolition  in  thofe  cafes  is,  that,  on  fuch 

covenantSj 
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•covenants, nominal  damages  only  can  be  obtained  at  [  *  ^-42.  ] 
law  ;  and  therefore  equity,  which  follows  the  law, 
will  not  give  a  more  fubflantial  reliet.  Then,  it  onr 
law,  even  in  cafes  ol  covenants  under  feal,  refufes  its 
fubllantial  aid  to  the  parties,  either  at  h'w  or  in  equity, 
claiming  under  a  voluntary  contract,  though  executed 
wifh  all  poflible  fblemnity,  accompanied  vath  a  de- 
livery, and  under  /ea/  ;  v/hich  are  forms  as  folemn 
and  notorious  as  thofeufedin  a  ftipulation  amongthe 
Romans,  a  fortiori^  will  it  refufe  any  afTiltance  to  in- 
force  a  voluntary  contrail,  that  wants  fz/fry  of  thefe 
ceremonies,  tJAT^/'^  that  oj  being  zvriilen. 

Hav'ingfubmittedtothe  reader  the  foregoing  obfer-    ^'"'  ^"^  "''^• 
vations  upon  the  fubjetl  of  nude  agreements,  I  fliall    cap.'ii4°  ^* 
jiow  recal   his  attention  to  that  of  thecaufe,or  conlid- 
eration  upon  which  a  contratf  may  be  fupported. 

And  it  is  to  be  obferved,  that  fuch  a  cauje  oxconfide- 
ration  may  arife  and  be  created  in  two  ways : 

Firft,  by  fome  a6l  to  be  done  by  the  one  party,  for 
the  benefit  of  the  other  party. 

*  And  any  thing,   however  trifling,  to  be  done  by       [   *343.  3 
the  plaintiff,  will  be  a  confideration  fufhcient  whereon 
to  ground  an  a6Hon.     As  il'  A.  demilcs  ceitain  lands    Sir  Anthony 
to  B.  rendering  rent,  and  B.  affigns  the  fame  to   D.    ^^"''y  "-^^V.^*- 
and  alter  that  aihgnmentrent  becomes  due  ;  and  D.in    67. ,  ^.o.  Cro, 
confideration  that  A.  will  fhev/himadeedby  which  it    ^'■'  1°* 
may  appear  that  fuch  rent  is  due,  alTumesandpromifes 
to  A.  forthwith  to  pay  the  fanre  :  if  A.  Ihevvs  D.  the 
indenture  of  leafe,  by  which  it  appears  that  fuch  rent 
is  due,  A.lltallhavean  atJion  upon  this  promifeagainil 
D,  the  fhewing  the  deed  being  a  fufficient  conhdera- 
tion. 

60  where  G.  brought  an  aBion  of  alfumpfit  agaiuft  pyer  372.  Pi. 
R.  and  declared  that,  whereas  T.  was  in  debt  to  G.  31.110:031, 
and  C.  T.  appointed  R.  and  delivered  to  him^o/.  to 
pay  it  to  G.  in  part  payment  of  his  debt;  upon  which 
G,  came  to  R.  and  demanded  his  50^.  and  he  aniwered 
that  he  had  occafion  for  it,  and  was  not  at  leifure,but 
if  he  would  com?  fuch  a  day,  he  would  pay  him  ;  at 
which  day  he  came,  and  the  other  refulcd  to  pay  ban. 
Per  Popha77i  et  Ye/verton,  here  is  another  confidera- 
tion beftdf?  the  debt :  the  creditor  is  to  come  to  the 

houfe 
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C  *  344-  J  *  ^»">ure  of  the  defendant  to  fetch  the  money.  Judg. 
lEcnt  for  the  plaintiff. 

»^Ro!i  Abr.sj,  Secondly,  A  condderation  may  arifeor  becrcated, 
•*■  by  doing  or  permitting  fomewhat  to  be  done  to  th,e 

prejudice  or  lofsof  oiieof  the  parties.  So  that  it  is 
not  abfolutely  neceflary  that  the  confideration  for  a 
contrai^^  imports  fome  gain  to  him  that  makes  the  con- 
tract; but  it  is  fufficient  that  the  party,  in  whofe  favor 
the  contraft  is  made,  foregoes  fome  advantage  or  ben- 
efit which  otherwife  he  might  ha\e  taken  or  had,  or 
fufFers  fome  lofs  in  confcquence  of  placi-ng  his  confi- 

19  H.  6.  49.  dence  in  another's  undertaking  :  Thus,  if  a  carpenter 
promife  to  repair  my  houfe  before  a  certain  day,  and 
he  does  not  do  it,  by  which  my  houfe  falls,  I  may  have 
an  a6lion  on  the  cafe  again  ft  him. 

Lane  v.  MaJ-  So,  where  A,  brought  an  affumpfit  agaiufl  B.  and 

s^cVcro.  jaf'     ^icwed that  W.B.  father  ofB.  deeeafed,  was  indebted 

Si«.  unto  A.  in  200/.  and  that  C.and  D.  were  bound  unto 

W.B.  by  two  ftatutes  ffaplcin  200/.  and  that  W.  B. 
delivered  thofe  flatutes  unto  A.  that  he  might  thereby 

L  *  34.5-  ]  be  fatisfied  the  debt  due  unto  him*  from  W.  B.  and 
that  B.  pretending  to  be  executor  to  his  father,  in  con- 
fideration  that  A.  at  his  inftance,  would  deliver  unto 
him  the  faid  ftatutes,  promifed  to  pay  him  50/,  at  one 
day,  and  ,50',  at  another  ;  and  averred,  that  he  deliv- 
ered the  ftatutes,  and  that  B.  paid  him  40/.  of  thefirft 
50/.  and  the  reft  he  had  not  paid  ;  and  A.  had  judg- 
ment :  the  judgment  on  a  writ  ot  error  brought,  was 
affirmed.  For,  though  it  did  not  appear  that  B.  was. 
but  only  that  he  pretended  tobe,  executor,  and  iocould 
make  no  profit  of  the  rjlatt  ;  yet,becaufe  the  flatutes 
were  delivered  to  A.  with  intent  to  procure  him  fatis- 
faciion  io  as  he  might  ca«r(f/ them,  or ta^e  ccmpofiiion 
for  them  :  and  that  A.  at  the  inftance  of  B.  a»d  in 
hope  of  his  promife,  did  deliver  them  out,  d^nddeprwe 
himjdf  of  that  means ^  it  was  held  a  fufficient  confide- 
ration. 

Dyer  ^^^.  PI.  So,  on  an  attion  on  the  cafe  furafTumpfitagainft  S. 

vjde'cr"''tr'      there  was  an  agreement  between  A.  and  B.  that  A. 

63.  '  '  ihould  have  a  leafe  of  B.  with  divers  covenants.  At 
the  time  appointed  for  fealing  it  A.  refufed,  on  ac- 
count of  inlertinga  new  covenant  rufpetting  repa- 
rations. Upon  which  S.  Handing  by,  took  upon  him- 
felf  that  if  A,  would  feal,  he  would  make  the  repara- 

tions. 
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*  tions.  And  it  was  adjudged  a  good  confideration  to    [  *  346,  J 
lupport  the  aftion  againfl  S.  although  the  fealing  the 
deed  was  no  advantage  to  him. 

So,  where  D.  an  attorney  brought  an  aHion  on  the 
cafe  againfl  A.  executor  of  B.  and  counted,  that, 
whereas  he  had  in  Michaelmas  term,  14  Jac.  profe- 
cuted  an  attachment  of  privilege againft  B.  returnable 
in  Hilary  term,  B,  knowing  of  it,  in  confideratiouthat 
at  B.s  requcft  D.  would  forbear  to  prolecv\te  the  laid 
writ  any  further  againft  B.  he  (B.  j  did  promife  to  pay 
him  50/.  and  then  avers,  &c.  Alter  a  verdift,  it  was 
moved  in  arreft  of  judgment,  firft,  that  it  was  not  al- 
ledged,  that  the  plaintiff  had  any  juft  caufeof  aftion. 
Secondly,  That  this  a6t ion  ftill  remained.  But  the 
court  ^/c-wrM'-^/V/j^  gave  judgment  againft  A.  for,  firft. 
Suits  are  not  prefumed  caufelefs,  and  the  promife 
argues  caufe,  in  that  he  de fired  to  ftay  off  the  fuit. 
Secondly,  Though  this  did  not  require  adifcharge  of 
the  a6iion,yet  it  required  a  lofs  oi  the  writ,  and  a  de- 
lay of  the  fuit,  which  was  both  benefit  to  the  one,  and 
a  lofs  to  the  other.  And  the  court  held,  that  an  adion 
of  debt  would  have  lain  againft  the  defendant's  teftator 
for  the  50/.  being  a  fum  *  oi  money  due  upon  a  con- 
traft  in  which  he  received  quid  pro  quo  ;  for  the  for- 
bearing of  a  fuit  was  as  beneficial  in  facing,  as  fome 
other  things  would  have  been  in  gaining. 

Again  ;  where  in  anaftion  upon  the  cafe  the  plain- 
tiff declared,  that  whereas  C.  was  indebted  to  J.  S. 
and  J.  S.to  the  defendant  ;  the  defendant,  in  confid- 
eratiouthat the  plaintiff  would  procure  J.  S.  lo  make 
aletter  of  attorney  to  the  defendant  to  fue  C.  prom- 
ifed  to  pay  and  give  to  the  plaintiff  10/,  It  was  ob- 
jelled,  that  here  was  not  rt«)/  confideration  to  induce 
the  affumpfit  ;  for,  that  the  defendant,  by  this  letter 
of  attorney,  got  nothing  but  his  labour  and  travail  : 
but  the  exception  was  not  allowed  of  ;  becaufe,  in 
thiis  cafe,  not  lo  much  the  profit  which  redounded  to 
the  defendant,  as  the  labour  of  the  plaintiff  in  procuring 
of  the  letter  of  attorney,  was  to  be  refpetfed. 

So,  if  one  board  another's  wife  for  a  year,  and,. af- 
ter that  year  is  paft,  the  huftDand  come  to  the  landlord 
and  promife  him  that,  in  confideration  he  will  board  his 
wife  for  a  year  longer,  be  will  then  pay  him  for  this 

year 
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r  *  34^*  J  year  and  *  for  that  wtdch  was  part  before  ;  this  is  a 
good  confideration  to  raife  a  contra£l  by  way  of  af- 
Vide  Cecil  V.  fumpfit.  And  tlic  reafon  is,  that  the  landlord  is  at 
wiiere^^n'ram'^^'  prcjudicc  by  this  ;  for,  probably  he  would  not  have 
bound,  upon  fojourncd  the  wife  for  the  laft  year,  if  it  had  not  been 
ground  of  faic      ^^^^  jhc  promifc  ot  payment  of  the  firll  nionev. 

bfiiig  de.ayed.  ^  _  ,  .        .  /in  '  i 

1  Mod.Ent  88.  li  '^  conimerationis  executed,  and  does  not  go  along 

Piowd.  5  3C2.  with  the  contraft,  but  is  entirely  pafl,  and  the  contract 

\  Roll  Rep.  jj;  merely  fubfequent  ;   it  is  not  a  fufficient  conlidera- 

fioochma'n  ^'  "*  ^'""  ^°  ground  a  eontraPt  upon,  unlcfs  fomcthing  arife 

Cro.  E:iz.  412.  between  thc  parties  that  is  meritorious.     As   if  one, 

iRoii.  Abi. II.  iri  confideration  that  I  have  built  himahoufe  quitted 

Q.  Pi.  1.2  Buill.     ,.  f.rrrnrj  r- 

•>  ^.2  Lcon.22-.  "^'^'  '^^  ^  trelpals,  dilburled  money  on  his  account,  or 
fuch  like,  promife  me  to  do  any  other  thing,  or  pay  me 
fomnch  money  ;  thefe  have  been  held  not  to  be  con- 
fiderations:  becaufe  thereappearsnothingbutthecon- 
Jideration  perjcBly  paji,  without  any  thing  incident 
thereto  to  continue  it.  This  therefore  is  but  nudum 
pad  urn. 

So,  where  a  mailer  promifed  to  two  men,  that  in 
confideration  they /za^/ bailed  his  fervantoutoi  prifon, 
3  19'  J  he  would  fave  them  *  harmlefs  ;  it  was  held  that  this 
did  not  bind  him  :  becaufe  he  had  no  benefit,  nor  they 
prejudice  by  his  promife. 

But  we  muft  take  care  to  diilinguifh  this  kind  of 
cafe  from  thofe,  where,  although  fome  part  ot  the  con- 
fideration appears  to  be  part,  yet  it  is  all  but  one  tranf- 
a61ion.     As  where  one,  being  poffelTed   ot   a  fhop^ 

s  Bold.  73.  agreed  to  demife  it  to  another,  paying  to  him  40i.  by 
the  year,  and  \os.  for  the  latt  quarter  ;  and  for  the 
perfefting  thereof  each  gave  the  other  i.^.  And  atter- 
..•ards,  in  confideration  of  the  premifes,  the  lelTee  pro- 
mifed to  give  the  lefTor  30/.  and  afTumed  to  pay  it ;  in 
confideration  whereof,  and  in  performance  of  the  con- 
trail, the  lefTor  made  a  Icafetothe  leffee  accordingly. 
It  was  objefted,  that  there  was  no  good  confideration 
expreiTed  to  raife  the  promife  for  the  qo/.the  fame  be- 
ing grounded  upon  a  confideration  that  was  pafl,  per- 
fetl,  and  executed,  and  fo  no  good  confideration.  Sed 
per  curiam.  Theleafe  here  is  made  after  the  promife. 
The  agreement  is  in  performance  of  ali,  not  of 
part.  It  wvjs  on  the  leflbr's  part  to  make  the 
leai'e  to  the  defendant,  and  on  his  part  to  pay  the 
rent  of  40X.  and  the   30',  in  confideration  ot    his 

quie^ 
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*  quiet  enjoyment  of  the  fame,  which  is  a,ec(?a'/;rc)?;2zy?,     [  *  0^6.  ] 
founded  upon  a  good  and  fuflicient  confideration.  | 

So,  where  the  plaintiff  was  poffeffed  of  certain  lands  Pearie  v.  Un- 
for  a  term  of  years,  and,  in  confideration  that  he  had  ^^'*  *  ^^  * 
occupied  the  land^  and  paid  the  rent,  the  defendant 
promifed  to  favethe  plaintiff  harmlefs  :  the  plamtiff 
was  diflurbed,  by  his  cattle  being  dilfrained.  Now, 
though  the  occupation  andrentwas  faidtobepaff.yet; 
as  the  plaintiff  continued  in  pofTeffionjandwas  (lillto 
pay  rent,  that  preferved  the  confideration,  and  it  was 
held  good. 

So  a  contra6l  made  fubfeqnent  by  one^  in  confide-    Cro.  Car.  ^aji 
ration  of  another  marrying  his  daughter  or  coufin^     aSalk.gS. 
which  is  as  a  gilt  in  irank  marriage,  is  good. 

Again;    a  contraft  on  a  confideration  executed  is    Hodge  v.Vavji 
goodj  if  there   were  a  duty  before  :  and,  therefore^    4,3.johnfon'v.' 
where  the  plaintiff  declared,  that  fuch  a  daythedefen-     Atieil,  1  Leo, 
dant  was  indebted  to  him  in  fo  much,  and,  in  confid-    ^9^* 
eration  thereof,  afterwards,  to  wit,  fuch  a  day,  the  de- 
fendant promifed  to  pay  ;  this  is  nota* confideration       [  *  35*»  J 
paft,  but  the  continuance  of  the  debt  raifes  a  promifd 
and  an  atliorij 

This  feems  to  be  the  principle  that  governed  in  the  S!^"'^'^^^* 
cafe  of  Church  and  Church  ;  there,  in  affumpfit,  the  •\;.  Raym,  260. 
plaintiff  declared,  that,  whereas  he  had  at  his  own 
charges  buried  the  defendant's  child,  the  defendant 
promifed  to  pay  him  his  charges.  And  judgment  was 
given  for  the  plaintiif,  and  yet  the  confideration  was 
pafl.  But  by  the43dof-£/iz^z/^£;M  the  father  was  bound 
to  bury  his  child. 

Sov  where  the  plaintiff  declared,  thaf^  in  confidera-     w^""!^^"/,**. 
tion  tliat  he  had  bought  three  parcels  01  land  on  luch     tUz.  i^g. 
a  day,  the  defendant  afterwards  promifed  to  make  him 
a  fiifficient  afl'urance  ;  here  the  confideration  Was  ad- 
judged not  to  be  abfolutely  pafl;  tor  the  affurancev/as 
the  fubftance  of  the  fale,  „ 

And  if  the  thing  be  founded  on  a  prior  moral  c?bli-    comm    '45, 
gation  :  as  a  promife  or  contra6f  to  pay  a  juft  debt, 
tliough  bound  by  the  ffatutc  of  Limitations  ;  this  will 
not  be  nudum,  patlinn. 
And  a  confideration  pad  will  be  a  good  ground  tcf    ,RoiiAbr  ii«| 
A  a  maintain    €10.  Eiiz,  ^52, 
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raaintain  an  aclion  upon  a  *'  fuhfequent  promife  orcon- 
trafr,  wheretheconfideration  is  ilated  to  have  been  at 
thedciendant's  fpecialfuit  and  rrquejl ;  for  the  prom- 
ife, though  it  follows,  yet  is  not  naked,  but  couples 
itfclt  with  the  fuit  or  requell  before, and  themeritsof 
the  party  procured  by  that  fuit  or  requcft.  As  tor  in- 
kance,  (hough  a  promife  to  pay  10/.  for  that  W.  R, 
was  bail  for  myfervantisnotgood  ;  yet  a  promife  to 
pay  10/.  for  that  he  was  bail  tor  him  at  my  requefl 
is  good. 

Thus  where  A.  requeued  B.  to  give  his  credit  for 
two  ton  of  wine,  amounting  to  50^  for  one  C.  to  D. 
and  3.  thereupon  gave  his  bond  of  loc/.  for  the  pay- 
ment ol  that^o/.and  for  the  non-payment  thereof  was 
fued,  and  enforced  to  pay  70/.  and,  (hewing  this  to 
A.  he,  (A.)  in  confideration  thereof,  affumed  to  pay 
the  70/.  unto  B,  fuch  a  day.  It  was  objetled,  on  af- 
lumpfit  brought  on  this  promife,  that  it  was  not  fuffi- 
cient.  But  the  court  held  that,  becanfe  C.  upon  B.'s 
undertaking  at  A.'s  reque/},  had  credit  given  him  by 
D.  and  that  B.  was  damnified  by  reafon  thereof,  which 
in  confcience  A.  ought  to  fatisfy,  the  confideration  was 
fufficient  and  not  pafled. 

*  A  mere  ftranger  to  a  meritorious  aft  done  to  a  third 
perfon  cannot  thereupon  found  an  affumpfit  applicable 
to  himfelf :  therefore,  where  one  in  an  aflumpfit  de- 
clared that,  in  confideration  one  A.  would  permit  the 
defendants  to  fue  another  in  his  (A.'s)  name,  they 
promifed  to  pay  the  plaintiff"  a  fum  due  from  A.  to  him, 
that  was  held  no  good  confideration  to  fupport  the  ac- 
tion ;  for  the  plaintiff  did  nothing  of  trouble  to  himfcli 
or  benefit  to  the  defendant,  but  was  a  mere  ftranger 
to  the  confideration. 

But,  where  a  promife  was  made  to  the  father,  that, 
in  confideration  he  would  perform  fuch  a  cure,  the  fa- 
ther Ihould  be  paid  fo  much  and  the  daughter  fo  much  ; 
there  the  nearnefsof  the  relation  carried  th"  benefit  of 
the  confideration  to  the  daughter,  and  it  was  held 
that  fhe  might  maintain  an  aflumpfit. 

Where  forbearance  of  fuit  is  the  confideration  of  an 
aflumpfit  or  agreement,  two  things  muit  be  obferved: 
firft,  the  forbearancemuft  be.  general, or  for  a  particu- 
lar time  certain,  and  not  uncertain.  And,  therefore, 
where  the  declaration  was,  that,  in  confideration  the 
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plaintiff  would  abflain  from  profecuting  the  -defend- 
ant for  a  debt,  tiie  defendant  would  pay  it  before  fuch 
a  feafl ;  there,  inafmuch  as  it  was  to  forbear,  and  nei- 
ther mentioned  whetiicr  it  was  a  total  forbearance,  or 
for  a  time  certain,  it  was  held  ill. 

But  where  the  confideration  was  for  a  forbearance 
for  a  reafonable  time,  it  was  held  good  ;  and  that  the 
court  ought  to  judge  whether  it  was  a  reafonable  time 
or  not  fo.  And,  where  the  declaration  fet  forth,  that 
the  defendant  was  indebted  to  the  plaintiff;  and  that, 
in  confideration  thereof,  and  that  the  plaintiff  would 
not  implead  the  defendant,  the  defendant  promifed  to 
deliver  the  plaintiff  fourteen  quarters  of  barley  :  this 
was  held  good. 

Secondly,  it  raufl  be  from  a  fuit  or  matter  in  which 
the  defendant,  or  the  perfon  from  whom  the  debt  ox 
thing  is  faid  to  be  due,  is  chargeable. 

Thus,  upon  an  aftion  on  the  cafe  for  a  promife, 
fetting  forth  that  the  defendant's  fon  died  indebted,  to 
the  plaintiff;  and  that  the  defendant,  being  his  mother 
(but  not  ftating  that  flie  was  executrix  or  adrainiflra- 
trix  to  him,  or  that  fhe  had  any  effefts  of  her  fon's  in 
her*  hands)  promifed,  that,  if  the  plaintiff  would  for-  [  *  35,5.  J 
bear  to  fue  for  his  debt,  fhe  would  pay  it ;  this  was 
adjudged  to  be  no  confideration  ;  becaufe  flie  was  not 
liable  to  any  fuit,  fo  that  the  plaintiff  had  no  prejudice 
by  fuch  forbearance. 

But  where  a  furety,  having  paid  the  debt  of  his  prin- 
cipal who  was  dead,  told  his  executor  that  he  had  paid 
the  money,  who  thereupon  promifed  to  repay  him,  if 
he  would  forbear  till  fuch  a  day  :  it  was  adjudged  a 
good  confideration  ;  tor  the  executor  was  bound  in 
equity,  though  not  at  law,  without  a  promife. 

And  idle  and  infignificaut  confiderations,  are  looked 
upon  as  none  at  all ;  for,  whenever  a  perfon  promifcs 
without  a  benefit  arifing  to  the  promifer  or  lofs  to  the 
promilee,  it  is  conGdered  as  a  void  promife. 

Thus  if  a  man  be  arrefled  upon  a  void  arreft,  and 
another,  in  confideration  offettingbim  at  liberty,  prom- 
ifes  to  pay  the  debt  ;  if  thearrefl  be  unlawful  the  con- 
fideration is  not  good. 

And 
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And  where  alefTceprorr.ifedtb.at,  in  *conri deration 
the  lellbr  would  forbear  to  diitrain  his  cornunfhocked, 
he  would  pay  his  rent  that  was  due :  this  was  adjudged 
to  be  no  conAderation,  becaufe  fuch  corn  wasnotdif- 
trainable. 

So  where  the  defendant  promifed  that,  if  the  plain- 
tiff would  accept  the  defendant  tor  his  paymafter,  for 
a  debt  due  to  the  plaintiff  by  a  flranger,  and  would  for- 
bear the  defendant  fix  months,  he  would  pay  the  debt : 
it  was  adjudged  no  confidcration,  becaufethe  plaintiff 
might  fue  the  ftranger  notwithflanding,  and  therefore 
was  at  no  prejudice. 

But,  it  is  fufficient  ii  there  be  a  colour  whereon  to 
found  a  fuit.  In  fuch  cafe  forbearance  is  a  good  con- 
fideration.  As  in  ff'liilpool's  cafe,  where  an  infant 
bought  velvet  and  filk  and  died,  and  the  mercer  came 
to  his  wife,  being  his  executrix,  and  faid,  that  if  fhe 
would  not  pay  him  he  would  fue  her,  and  the  wife 
promifed  in  confideration  of  forbearance  to  pay  him: 
this  wa|  held  to  be  a  good  confideration,  upon  the 
ground  ot  the  colour  for  a  fuit,  /lie  being  extcutrxx. 

Where  the  day  given  is  the  confideration,  *  it  need 
not  be  fet  forth  how  the  debt  accrued. 

Thus,  where  A.  brought  an  affumpfitagalnft  B.  and 
declared  that,  whereas  B.  did  owe  him  30/.  in  confid- 
eration that  A.  the  28th  day  o{  Aus^uji,  1610,  had 
given  day  to  B.for  payment  of  the  fame  money  until 
the9thof  OBobcr  following,  B.  did  affume  to  pay  it 
him  the  fame  9th  day  ;  upon  an  iffue  non-affumpfit, 
it  was  found  for  A.  and  it  v/as  affigned  for  error,  that 
it  was  not  fhewn  for  what  the  defendant  was  iadebted : 
but  the  judgment  was  affirmed ;  for,  the  debt  was  not 
in  queflion,  as  if  it  had  been  an  ordinary  indebitatus 
cfumpjtf, \vherethe  debt  itfelfis  the  only  confideration 
pf  the  promife,  for  there  it  muft  appear  to  the  court ; 
but,  keu,  it  was  the  day  given,  that  was  the  exprefs 
confideration.  And  though  it  were  true  that  there 
muft  aifo  be  a  debt,  yet  this  was  allowed  in  the  prom- 
ife, being  aduai,  and  aHo  found  by  implication  in  the 
Verdifl. 

In  executory  contraOs,  if  the  agreement  be  that  the 
one  fhall  do  an  a6f,  and,  for  the  doing  thereof,  the 
Other  fhall  pav,^V.  {oihd.itfHconfiderationszxQ,mutuat; 

the 
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the  doing  of  the  aft  *  is  a  condition  precedent  to  the    [  «  358.  J 
payment,  and  the  party  who  is  to  pay  will  not  be  com- 
pelled to  part  with  his  money,  till  the  thing  be  per- 
formed for  which  he  is  to  pay. 

But  this  rule  admiis  ot  thefe  diverfities.  Ibid. 

Firfl,  If  a  day  be  appointed  for  the  payment  of  the  48  i:.  3.  2.  3. 
money,  and  the  day  is  to  hd^^cn  be/ore  the  tlixng  can  be  7  ^^-  'oo.  b, 
performed,  an  atlion  may  be  brought  for  the  money    !  ^  ^"j  '^  ' 

!(•  1111  r        ■  ,  *  iauod.  319. 

berorc  the  tnmg  be  done;  tor,  it  appears  the  party  re- 
lied upon  hisrejnedy,and  did  not  intend  to  make  the 
performance  a  condition  precedent. 

Secondly,  Where  a  certain  day  of  payment  is  ap-  l^'^'Jo""«i8. 
pointed,  and  that  day  is  to  happen  fubfequent  to  the  Dver76.PL3o. 
performance  of  the  thing  to  be  done  by  tiie  contract;      »  Roi^t  4.415 

in  fuch  cafe  performance  is  a  condition  precedent  and        "^"^  S°"  ^'■ 

.  ,^ .        .       ,  '^  '03. 

muft  be  averred  in  an  action  for  tne  money :  for  t\i\y 

man's   bargain  ought  to  be  performed  as  he  intended 

it  ;  and  when  he  relies  upon  his  remedy,  it  is  butjuft, 

that  lie  fhould  be  left  to  it  according  to  his  agreement : 

but,   on  the  contrary,  there  is  no  reafon  that  a  man 

fhould  be  forced  to  truHwherehenevermeantit.  And, 

therelore,  if  two  men  fliould*agree  one  that  the  other    {.  *  3o9.    \ 

fhould  have  his  horfe,  the  other  that  he  would  pay  ten 

pounds  for  him  ;  no  aft  ion  would  lie  for  the  money 

until  the  horfe  were  delivered. 

But,  Thirdly,  If  another   in  confideration,  thati    iVcnt.  177. 

promifetodofuch  athing,proniifeto  do  another  thing    ^'lJ,^  '^'  ^^ 

tor  me,  or  to  pay  me  money  at  fuch  a  day  ;  <^2r<rlneed    3  Bum.  187. 

not  alledge  that  I  had  performed  what  I  had  promifed, 

but  I  may  have  an  aftion  againfl  him  for  his  not  pei'- 

forming  his  promife  to  me ;  becaufe  the  confideration 

and  foundation  of  his  promife  tome  was  the  promifel 

made  to  him  ;    it  is  promife  for  promife  ;  and  that  is 

the  confideration  and  not  the  performance,  and  each 

party  has  a  right  of  a6lion  againfl  the  other  for  non- 

performdnce.  And  it  is  a  general  rule,  that,  when  the 

defendant  has  a  rc;;«^<y)'  for  the  conjidtration  of  a  promife, 

that  confideration  need  not  be  averred  to  be  performed : 

as  if,  in  confideration  that  A.  promifes  to  deliver  m« 

to  my  ufe  a  cow,B.  promifes  to  deliver  A.  50;.  Here 

B.  may  bring  his  atlion  without  averring  the  delivery 

of  the  cow.  So  if  I  covenant  to  marry  aman'sdaugh-    5  ^»  7«  '<»» 

ter,  and  he  covenants  to  give  me  a  100/.  either  party 

may 
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r  *  3^°-  J  ^'^y  ^^^  the  other  without  averment  ot*  performance 
Hard.  r>o2.  on  his  part.  Again,  It  it  be  mutually  agreed  between 
A.  and  B.  that  A,  (hall,  before  Lady- Day  following, 
convey  over  all  her  eftatc  and  interell  in  the  real  eflate 
of  B.  deceafedto  C.  and  her  heirs  ;  and,  in  confider- 
ation  thereof,  C.  ihall,  before  that  time,  pay  to  A. 
25/.  and  convey  unto  her  and  her  heirs  fo  much  ot  the 
laid  real  eftate  as  fliall  amount  io  ^ol.pe.r  anranriy  and 
enter  into  a  bond  of  2oco/.  And  B,  at  the  fame  time, 
in  confideration  that  A.'promifes  to  perform  her  (A's) 
part  of  the  agreement,  promifes  to  perform  her  (R'b) 
part  of  the  fame.  Here  neither  party,  on  bringing  an 
affurapfit,  need  aver  performance,  on  her  part.  For 
the  performance  is  not  Jab  viodo  or  conditional,  but, 
abfoiute  and  reciprocal  by  reafon  of  the  agreement ; 
for,  it  is  not  in  confideration  that  A.  fhould  convey  all 
her  eftate,  ^c.  but  in  confideration  that  ftie  agrees  to 
do  it.  And  the  confideration  upon  which  the  aftion 
arifes,  is  the  mutual  promife  to  perform  the  agreement. 
Salk.  2i.  Hob.  rvlutual  promifes  mull  be  both  binding,  as  well  on 
88.  the  one  fide  as  the  other ;  and  muft  be  both  made  at  the 

fame  time,  or  elfe  they  will  be  both  nuda  pa&a. 
C  *36i.  ]  *  Acontraftoragreementmaybefupportedeitherby 
a  valuable  confideration  :  as  marriage,  work  done, 
iSc.  or  by  a  good  confideration  :  as,  that  ot  blood  or 
natural  affettion  between  near  relations;  the  fatisfac- 
tion  accruing  from  which  the  law  efteeras  an  equiva- 
lent for  whatever  benefit  may  move  from  one  near 
relation  to  another. 
Beard  v.  Nu-  The  cafe  oi  Beard  and  Nuthall  furnifhes  an  in  fiance 
thaii,  1  Vera,  of  the  latter  defcriptlon.  _  There  B.  (whofe  hufband 
after  marriageenteredinto  a  voluntary  bond  to  fettle  a 
jointure  of  a  certain  value  on  her,  and  afterwards  fet- 
tled land  of  the  flipulated  worth,  whereupon  the  bond 
Vv-as  delivered  up  to  be  cancelled]  her  hufband  being 
dead  and  ihe  evitf ed,  filed  a  bill  praying  that  fire,  there 
being  no  creditors,  might,  as  adminiilratrix  of  her 
hufband,  retain  out  of  his  perfonal  eflate  again fl  the 
defendants  who  claimed  a  fliare  of  the  perfonal  eftate 
under  the  ftatute  ot  Diflributions,  to  the  value  of  her 
jointure.  And  the  court  decreed  that,  in  regard  the 
v/ife  was  now  become  entitled  to  dower,  fhe  fhould 
proceed  at  law  for  the  recovery  thereof  ;  and  that 
what  the  fame  fhould  fall  fhort  in  value  of  thejointure, 
fhould  be  retained  by  her  out  of  the  perfonal  eftate, 

notwithftanding 
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*notwIthftanding  her  bond  wasafrermarriage,ancl  vol-      [  *362, 
untary,  and  delivered  up  to  be  cancelled  ;   tor  the  de- 
livery up  of  the  bond  could  no  way  bind  her  intereft. 

Various  other  confiderations  may  be  made  the  foun- 
dation of  a  contract  or  agreemeiu,  according  to  the 
refpeftive  objetts  thole  who  contract  have  in  view  : 
therefore  if  an  agreement  be  made  to  favc  the  honor 
and  reputation  of  a  family,  a  court  of  equity,  willing 
to  lay  hold  of  any  juft  ground  to  uphold  it,  will  con- 
(idertheeftablifhmentof  the  peaceof  a  tamily  as  a  good 
confideratlon. 

Thus  in  the  cafe  o{  Stapilton  again  ft  Sia pi/ion,  the 
point  in  which,  material  to  our  prefent  purpofe, 
arofe  on  an  agreement  entered  into  by  a  father  and  his 
fons  (he  having  two,  fheeldell  of  \vhom  was  by  the 
fame  mother,  but  illegitimate,  being  born  out  of  wed- 
lock ;  but  that  ta6l  at  the  time  oY  the  agreement  un- 
known to  the  fons  or  to  any  other  perfon,  the  father 
and  mother  having  long  lived  together  as  hufband  and 
•wife,  and  being  actually  fo  when  it  was  entered  intoj 
the  confideratlon  whereof  was  flated  to  have  been  for 
fettling  *  and  perpetuating  all  the  manors,  &c.  in  the  [  *  060.  j 
name  and  blood  of  the  vS'/^/72//(7/ii;  for  making  provifion 
for  his  two  fons,  &c.  and  for  preventing  difputes  and 
controverfies  that  might poffibly  arile  between  them, 
er  any  other  perfon?claiming  an  iirterell  in  all  or  any 
oi  the  eftates  therein-mentioned  ;  f  or  barring  all  eilates 
tail,  and  for  anfwering  all  and  every  the  purpofe  and 
purpofesol  the  parties  thereto,  and  forand  in  confide- 
ration  of  the  fam  of  5J.  It  was  held  by  Lord  Hard- 
wicke,  in  a  difpute  between  the  eldeft  and  the  youngeft 
fon,  that  the  circumftances  recited  in  the  agreement 
were  a  proper  con fi deration  for  it,  and  he  decreed  a 
fpecific  execution  of  it  againll  the  legitimate  fon. 

So  where  a  covenant  for  fettling  lands,  entered  into    winman  v. 
by  the  uncle  in  favor  of  his  nephew,  who  had  difo-     Roper,  i  Ch^ao, 
bligedhls  father  by  marriage,  was  recited  to  have  been       ^^*  **** 
made  with  an  intent  to  reconcile  the  nephew  and  his 
father,  and  for  natural  afFecliion  :  this  was  held  to  be  a 
good  confideration  for  the  agreement. 

And,  in  the  cafe  of  Cann  ver/ia  Camiy  Lord  Maccles-    Cann  v.  Cann. 

jidd,      ■    ■     "■ 


cited  I  Atk.  jo, 
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Et  fupra  et  Jiil(^ •,  wc  have  leen,  was  of  *  opinion,  t]iat  the  com- 
vide,  Giimore  promife  of  a  Houbtful  right  was  a  fufficient  confidera- 
Vern"*'^^'s  c  ^^°^  ^°^'  ^"^  foundation  of  an  agreement. 
2  Vciu.  353.  *  And  the  common  law,  in  fome  cafes,  confidersthc 
Ktvide,  2  Vez.  entrufling  a  thing  with  another,  and  his  undertaking 
^  ^'  refpecting  it,  as  a  confideration  in  jtfelf  forhis  faithful 

difcharge  of  thetruft  ;  and,  therefore,  though  an  ac- 
tion will  not  lie  for  not  doing  a  thing,  where  there  is 
no  confideration  to  uphold  a  contrafcl  to  do  it  ;  yet, 
where  there  is  a  delivery  oi  goods  and  chattels  to  a  per- 
fon,  who  undertakes  to  carry  them,  or  do  fomething 
about  them  gratis,  without  any  reward  for  fuch  his 
work  and  carriage,  anaftioH  will  lie  on  this  bailment, 
if  there  be  aneglefcl  in  the  management  by  which  the 
goods  are  fpoiled.  The  obligation  in  this  cafe  arifes 
Braftondib,  3,  txmandalo,  and  is  called  in  Bratlen,  Man  datum.  Vin- 
1^°'  nius.  in  hiscommentary  on  Jujhnian ,d&^ncs, 7nan da-' 

Vid,Supra.2(5i  '  „  11  ■.  1 

Lib  3.  tit  27.    tumxohzcontradus  quo akq'u-id gratuito gcrcndum co7n- 

^84.  mitt-ituretacapitur.  This  undertaking,  we  have  feen, 

obliges  the   undertaker  to  a   diligent  management, 

Bradonhy^,  contralntar  etiam  obligation  non  jolum 

fcripto  a  verbis  Jed  it  con  fen fu,  ficut  in  conlratlibus  bo- 

r  *  305.  ]      n(zjidei\  ui  in  ^''empiiombus^venditiombusjocationu 

bus,  conduclionibus,  foaetatibus,  et  mandatis. 
Videi9H6.49,        This  diftinclion  is  clearly   taken  in  11  H.  4.  33. 
Bro.  UL.  ac  lur      ^^jiere  an  aftion  was  brought  againlt  a  carpenter  for 
3^.  6*.'  ^^'^     *    that  he  had  undertaken  to  build  the  pbintifFa  iioufe 
within  fueh  a  time,  and  had  not  done  it  ;  and  it  was 
adjudged  the  aftion  would  not  lie,  there  being  no  con- 
fideration. Buttherethe  queflion  is  put  to  the  court; 
what  if  hehad  built  the  houle  unfkilfully  ?  and  it  was 
ao-reed,  that  in  fuch  cafe  the  afition  would  have  lain. 
Whcatly  v.  Sq  on  an  aftion  on  the  cafe  declaring  that,  whereas 

taTe?^""         L.  (being  obliged  to  J.  S.  in  ^ol.  for  the  payment  of 
'  20/.  and  the  bond  being  forfeited)  delivered  10/.  to  M. 

to  the  intent  that  he  fhould  pay  it  to  J,  S.  in  part  of 
payment  without  delay  ;  in  confideration  whereof  M. 
affumed,  &c.  It  was  ailigned  for  breach  that  M.  had 
not  paid  the  money,  whereupon  J.  S.  hadfued  L.  ior 
the  debt,  and  on  nOn-affumpfit  pleaded,  there  was  a 
verdi£l  for  the  plaintiff.  And  it  was  moved  in  arreft 
oi  judgment,  that  here   was  not  any  confideration  ; 

becaufc 


AS  CONSIDEREb  IN  EQUITY. 

bccaufe  it  was  no^^alledged  that  he  delivered  it  toM.    [  *^65.  J 

at  his  requeft  ;  and  the  acceptance  of  it  to  deliver  to 

another  without  delay,  could  not  be  any  benefit  to  M. 

to  charge  him  with  this  promife.  Sednon  allocatur  ;  for 

being  that  he  accepted  this  jnone.y  to  deliver  if,  it  was  a 

goodcdtifideriition  tochargfe  him.   And  judgment  fot 

the  plaintiff,  which  was  affirmed  on  writ  oif  error. 

This   point  was  finally  fettled  by  Holt  arid  all  the    CogcJ  v.  BaT<. 
Judges  in  the  celeb*-ated  cafe  of  r<7,iJ>j,rand  Barnard  ;    ""d.i..  Raynji 
■which  arofe  upon  an  atlicn  upoh  the  cafe,  wherein  the    comyns  ^33. 
plaintiff  declared,  that,  whereas  the  defendant  alTuraed    Saik.'iS.^  SaiL 
I'afely   and  fecurely  to  take  up  feveral  hoglheads  of    ^'• 
brandy  then   in  a  certain  cellar  in  D.  and  lafely  and 
iecurely  to  lay  theni  down  again  in  a  certain  other  cel- 
lar in   W,  the  faid    defendant,   and  his  fervants  and 
agents  fo  negligently  and  im.providentlyputthem  down 
again  into  the  faid  other  cellar,  that,  for  want  of  care 
in  the  defendant,  his  fervants  and  agents;  one  of  the 
c;a{l<.s  was  ftaved,  and  a  great  quantity  of  brandy  was 
fpilt ;  a  motion  was  made  in  arreH  ol  judgment,  be- 
Caufe  it  was  not  alledged,  in  the  declaration,  that  the 
defendant  was  a  common  porterj  nor  averred  that  Ht 
had  any  thing  for  his  pairts;    And  as  to  the  obje8ion, 
that  there  *  was  no  confideration  to  ground  (he  promife      F  *  3^7*  ] 
upon,  and  that  the  undertaking  was  nudum  padum^ 
Holt,  Chief  Juftice,  and  the  reflof  thecouit  anfwsred, 
that  the  owner's  truifing  the  bailee  with  the  goods, 
was  a  fufficicnt  confideration  to  oblige  him  to  a  careful 
management.    Indeed  if  the  agreement  had  been  exe- 
cutory, to  carry  thefe  brandies  from,  one  place  to  anoth- 
er fuch  a  day,  the  defendant  had  not  been  bound  to 
carry  them;  but  this  was  a  different  cafe;  for  alTump- 
fit  did  not  only  fignify  a  future  agreement,  but  in  fuch 
a  cafe  as  this,  it  fjgnified  an  adual   entry  upon  thd 
thing,  and  taking  the  trull  upon   himfelf.     And  if  a 
hian  willdothat,  and  mifcarries  in  the  pcrform.ance  of^ 
his  trufi  by  reafon  of  grofs  negle6i,  an  action  will  lie 
againft  him  for  that,  though  nobody  could  have  comi- 
jpelled  him  to  do  the  thing. 

It  is  held  upon  the  fame  principles,  that,  if  I  prorft-    Dr.  and  Stni 
ife  another  to  keep  him  certain  goods  fafely  to  fuch  a    ^'^i  2.  cap.JA^. 
time,  ctnd, after  I  refufe  to  take  them,  there  lies  no  ac-    ao/iT^'aS. 
tionagainfi  me  for  it.  But  it  1  take  them,  and  they  be    Owen  i^t, 
afterwards  loft  or  impaired  through  my  nt'ghgent  kecp- 
2f?£,  there  an  afcHon  lies. 

B  b  It 
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I  Vez.  4cOg 
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Edwards  v, 
Lady  Warwick, 
a  P.WilL  17  b. 


Ouseie,  If  the 
intent  in  favor 
of  ihe  heir  bs 
not  a  fufficient 
confideiatiori 
to  fupport  the 
ssvenant  ? 


*It  is  not necefiary  that,  in  contracls  or  agreements, 
the  confideration  fhould  be  e.xpren'ed  ;  it  being  fuffi- 
cient it  it  can  be  collefted  out  oi  them  Irom  circum- 
Hances  ;  and,  tlierefore, although,  in  Lord  Ba/ii?nore's 
cafe,  ^vhich  arofe  on  an  agreement  concerning  the 
boundaries  of  two  provinces  in  America,  nothing  val- 
uable was  givenonthefaceof  the  articles  as  aeon  fider- 
ation ;  yet.  Lord  Hardwicke  held,  that  the  fettling 
boundaries,  and  peace  and  quiet,  was  a  mutual  confid- 
eration  on  both  fides ;  and  \vould,  in  all  cafes,  make  a 
confideration  to  fupporta  fuit  in  the  courtof  Chancery 
for  periormance  of  an  agreement  for  the  fettling  them. 
And  it  is  faid  that,  if  a  man  bargain  and  fell  his  land 
by  deed  indented  and  iniolled  without  expreffing  any 
confideration,  the  bargainee  in  pleading  will  not  be 
oblig,ed  to  aver  payment  oi  money,  becaufe  it  is  ne- 
ceifarily  implied ;  and  a  difl;in6tion  is  there  taken  Ue- 
tween  cafes  where  any  other  confideration  than  moo- 
ey,  and  where  no  confideration  whatever  is  expreffed. 
Sea  qncEre. 

But,  if  an  exprefs  confideration  appear  upon  *  the 
face  of  a  contra6i  or  agreement,  the  better  opinion 
feems  to  be,  that,  if  it  be  infufficient  to  fupport  the 
contrafl,  no  other  can  be  implied. 

And  Lord  Macclesfield,  in  the  cafe  of  Edwards  and 
Lady  Warzctck,  faid,  that  he  took  it  to  be  clear,  that 
it  one  voluntarily,  and  without  confideration,  cove- 
nanted to  lay  out  money  in  a  purchafe  of  land  to 
be  fettled  on  him  and  his  heirs  ;  a  court  of  equity 
would  compelthe  execution  of  f^chacontraft, though 
merely  voluntary  :  becaufe  in  all  cafes,  where  it  is  a 
meafuring  caftbetweenan  executor  andan  heiratlaWj, 
th€  latter,  in  equity,  will  have  the  preference^ 


Oj 
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Of    the  Is'terprftatiom   of    Contracts 
OR  Agreements,  Sec. 

CONSTRUCTION  is  the  drawing  an  inference, 
by  the  aid  of  reafbn,  as  to  the  intent  ot"  an  in- 
Itrument  tVom  given  circumllances  upon  principles, 
deduced  from  men's  general  motives,  conduct,  and 
anions. 

It  has  been  already  obferved,  that  in  all  contra61s 
and  agreements,  the  parties  ftipalating  mufl  refpec 
tively  ailent  to  that  which  is  concluded  upon  between 
them,  and  that  fuch  confentmuft  be  made  evident  to 
third perfons  by  certain  figns,  expreffing  the  intentions 
of  the  parties  and  heads  of  the  contract.  And  (iucc 
thefe  figns  mfy  fometimcs  be  taken  in  different  fenfes, 
it  is  neccfl'ary  there  fliould  be  fome  rule  to  find  out 
that  which  is  true  and  genuine.  If,  then,  we  refleft  up- 
on the  objeiSl  for  which  contracts  and  agreements  are 
entered  into,  we  fhall  find,  that  it  is  to  raife  an  obliga- 
tion concerning  ihdLtwhich  is  ir, tended  io  be  accom- 
plifhed,  *  when  the  parties  engage  in  fuch  contrafclor  [  *  371.  ] 
agreement ;  tor  that  a  contrafcl  or  agreement,  in  what- 
ever terms  it  may  be  exprcfled,  cannot  be  carried  be- 
yond the  intent  of  the  parties  at  the  time  of  entering 
into  it,  is  clear  from  the  nature  of  its  conftitution  ; 
one  elfential  ingredient  being,  "  that  it  is  entered  into 
freely,  of  the  parties'  own  accord." 

Therefore  if  a  man  grant  by  his  deed,  that  if  J.  c^,,  lJ{»^  ,,g^ 
S.  be  not  yearly  paid  the  fum  of  10s.  then  he  may  dif-  147. 
train  for  it  in  his  manor  of  Daie  ;  this  is,  by  infe- 
rence of  law,  a  good  rent  charge  out  of  the  manor  : 
becaiifehe  has  given  the  grantee  a  power  to  diftrain, 
if  fuch  a  yearly  fum  be  not  paid  him,  and  the  manor 
being  thereby  charged  with  the  diftrefs,  is,  confe- 
■  quently,  charged  with  the  rent  for  which  the  diftrefsis 
giv«n.  But  no  writ  of  annuity  lies  for  it, becaufe  there 
is  no  grant  of  the  rent  by  the  grantor. 

So,  it  a  rent  be  granted  to  A.  with  a  claufe  in  the    sRollAbr.425, 
grant  that  if   the  rent  be  behind,  a  flranger  fhall  dif- 
train for  it  for  the  ufe  of   the  grantee  ;  this,  in  con- 
ftruftion  of  law,  is  a  good  rent-charge  in  A.   and 
a  diftrefs,  limited  to  a  ftran?er  for  his  benefit,  is,  in 

effe6l, 
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L  ?372.  '}      efFeft,  making  the  flrangerthe  grantee's   fervant  for 
this  purpofe  ;  and  what  a' man  may  do  by  one  fervant 
ff^"^  be  may  do  by  himlelf  or  any  other. 

Raik.i54,Pl,2.  The  court  of  Chancery  proceeds  upon  the  fame 
Vide  I  Vern,  principle,  wlien  it  holds,  that  if  a  rerm  be  raifed  for  a 
^(■3.  particular  purpole,  in  purluance  01  marriage  articles, 

it  (hall,  -vVhen  that  purpoie  is  ani'wered,  fall  again  in- 
to the  inheritance,  and  fliall  not  be  afifets  to  pay  any 
debts,  but  what  alfei:!  the  iiilieritance  as  bond  debts 
and  debts  of  a  fuperior  nature,  and  not  fimpie  con- 
traft  debts. 

But  a  contraft  ihall  be  carried  in  equity  to  the  full 
extent  intended,  if,  by  any  conilrudion,  the- words 
can  be  made  to  efFeH  it. 

Thus,  if  there  be  a  truft  to  raife  money  out  of  the 
profits  of  an  eftate,  it  implies  in  equity,  a  fale,  if  the 
fum  cannot  be  raifed  conveniently  within  the  time 
limited  J  ibr;  the  intent  is,  that  the  money  ihall  be 
raifed. ...-,:... 

The  inter^t  of  the  parties  to  a  contrafi  or  agreement, 
is  to  be  gathered  from  external  figns  and  attions ;  tor 
C  ^  3Z3'  3  whatever  difference  *  tiiere  may  be  between  a  man's 
internal  fentiments  and  external  exprefTion,  he  muft, 
in  his  ordinary  tranfafiions  with  mankind,  be  con- 
cluded to  ufe  figns  according  to  their  common  accep- 
^  tation  :  for  there  could  be  no  fuch  thing  as  an  obliga- 

tion, if  amanmight  affix  what  interpretation  he  pleal- 
ed  to  his  figns,  and  pret^r^d  that  he  meant  to  ufe  them 
iiifferent  from<  their  received  fignification.  Therefore, 
he,inwhofe  favor  an  obligation  is  incurred,  has  aright 
to  compel  him,  from  whom  it  is  due,  to  perform  it  in 
that  fenfe,  which  the  ordinary  interpretation  of  the 
figns  made  ufe  of  import,  ■      ' 

The  figns  of  the  intentions  of  men  are  ojf  two  forts  ^ 
liamely,  Words  and  A£lions. 
|*Jovvd.  169.  As  to  pofitive  words.    The  rule  feems  to  be,  that, 

'  "  ■  vnlefs  there  be  the  moil;  decifive  reafons  which  lead  us 

to  conjefture  the  intent  was  otherwife,  they  are  to  bq 
underllood  in  their  proper  andmofl  known  fignifica- 
tion. Not  the  grammatical  one,  which  regards  thq 
etymology  and  original  of  them,  but  that  which  is 
vulgar  and  mo  ft  in  ufe  ;  for  ufe  is  the  judge,  the  law, 
and  the  rule  of  fpeech. 
''-■-    '     ■  Thys 


OF    AGREEMENTS. 

*Thus  if  a  man  agree  with  B.  for  twenty  barrels      j"  *  374',  ] 
.of  aIe,hefhalInothave  the  barrels  attertheale  is  (pent.    Piowd.Se.Bi©^ 
So  if  one  covenant   with  another,  that  if  that   otlier    *^°!'!''^  4* 
come  to  his  noule  he  wih  give  him  a  cup  ot  wine,  tne 
covenantee  f})all  b.ave  the  wine,  but  not  the  cup.  But 
if  the  bargain  were  ior  firkins  of  wine,  or  fpr  a  hogf- 
head  of  wine,  then  the  vendee  fhall  have  the  firkins 
or  the  hogfhead. 

So  words  ufed  in  the  prefent  ten  fe  fhall  betaken  e7H.  8. 15. 
for  the  luture,  where  according  to  their  ordinary  im- 
port they  are  fo  meant :  as  if  a  man  leafe  a  houfc  for 
years,  upon  condition  that  if  his  wiie,  being  a  widow ^ 
will  inhabit  it,  the  term  fhall  ceafe;  this  (hall  be  tak- 
en after  his  death  tor  a  future  time. 

So  the  words  dedi  etconcejji^'m  a  deed  of  feoffment,    35  H.6.  n  h. 
fiiali  be  taken  for  theprcfcnttime,and  yet  they  are  in    ^5  '7  ^' 
the  praeterit  tenfe. 

A  lawful  age  in  general  words  (unlcfs  it  be  in  a  par-    i  Chan.  Rcp^ 
ticular  cafe,  as  of  a  guardian  in  foccage}  fhall  be  con-  -53'  5i- 
ilrued  and  taken  to  mean  twenty-one  years. 

And  where  a  leafe  was  made  for  o&oginia  et*terde'      r  *  o-,r.  "j 
cem  annos,  the  queltion  being,  whether  terdecem  an-    Hopchiii  v. 
nos  Ihould  figniiy  thirty,  or  thirteen  years  it  was  con-    c^'^'og"^"* 
tended,  that  it  ihould  be  expounded  for  thirty  years, 
becaufeitfhould  betaken  moft  flrong  againfl  theleff- 
or  :  but  the  court  held  unanimpully,  that  it  fliouki  be 
taken  according  to  the  common  parlance,  for  thirteen 
years  ;  for  Urdtcan  and  ires-d^cem,  were  all  one,  and 
fo  writ  euphonicegraha  ;  and  ii  being  one  entire  word, 
it  could  net  be  otherwife  taken. 

So  a  leafe  for  twelve  months,  is  only  forty-eight  2  Black.  Com, 
weeks  ;  becaufe  a  m.onth,  inlaw, is  a  lunar  month,  or  H'-6  Rep. 6i, 
twenty-eight  days,  unleis  otherwife  exprefled.  But 
if  a  leafe  be  for  a  twelve-month,  in  the  lingular  num- 
ber, it  is  good  fior  the  whole  year  ;  it  being  generally 
underftood,  that  by  the  fpace  of  time  fo  called,  in  the 
lingular  number,  viz  "  a  twelvemonth^'  the  whole 
year  is  meant. 

^   Again  ;  if  a  man  grant  one  hundred  acres  in  fuch    Foph.  55* 
a  field,  and  fixty  in  fuch  a  field,  and  twenty  acres  of 
meadow  in  fuch  a  meadow,  in  which  fields  or  mead- 
bws/Ae  acres  are  knownby  eflimation;  \}i\e.acres  fhalj 
be  taken  as  they  are/c  known,  be  they  more  or  lefs 

than 
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L  **  ^7^-  J  *  t'han  ilatute  ;  for  they  pafs  as  they  are  known,  and 
not  according  to  the  meafure  of  the  ftatute.  But  it  I . 
have  a  clo/e,  containing  by  eftimation  rn  the agpregnU 
twenty  acres,  and  which,  by  the  flatute,  is  not  eigh- 
teen acres,  and  I  grant  ten  ot  thefe  acres,  the  grantee 
fliall  have  them  according  to  the  meafure  of  the  ftat- 
ute; becaufe  the  acres  of  fuch  a  clofe  are  not  known, 
by  the  eflimaiicn  by  parcels^  or  by  inetes  and  bounds^ 
though  the  clofe  be  eftimated  in  the  aggregate.   . 

And  where  words  ufed  in  a  contract,  expreflive  of 
quantity,  or  the   like  have  different  fignincations  in 
ciifferent  places  ;  they  will  take  cffeft  as  they  are  un«p 
derflood  where  they  are  fpoken. 
Sheph.  Epiu       '    Thus,  if  one  fell  todds,  or  pounds,  bufliels,  yards, 
*^^'  ells,  or  perches  of  any  thing,  they  will  be  accounted, 

meafured,  and  reckoned  according  to  the  cullom  ol  the 
country  or  place  where  they  are,  and  not  according 
to  ftatute  meafure,  or  the  euftom  of  any  other  coun- 
try. 

But,  when  words  are  equivocal,  or   fentences   are 

ambiguous,  and  capable  of  feveral  fignifications,  con- 

L  *  377*  J      jeftures  are  neceffariiy   *  reforted  to,  in  order  to  dif- 

cover  the  true  meaning  oi  the  parties.  And  fuch  con- 

»  jeftures  may  be  made  from  three  fources :  the  fubjeft, 

theeffefts,  and  the  circumflances. 

Firft  ;  it  is  a  rule,  that  words  are  to  be  underftood 

according  to  the  fubjeft  of  them,  which  is  thus  ex- 

prelTed  by  the  civilians  :  Verba  gener alia  rejinngun- 

tur,  ad  habilitatem  perfonce,  vel  ad  aptitudincni  rei. 

?4  AIT.  PI.  Si.        Therefore, if  a  man  grant  to  another  common  within 

the  metes  and  bounds  of  the  village  of  Dale,  and  part 

of  the  vill  is  his  in  feveralty,  aad  part  his  wafte  and 

common  ;  the  grantee  fhall  not  have  common  in  that 

which  is  his  in  feveralty. 

9  H.  6.  35.  gQ^  \[  I  grant  a  man  common  out  oi  all  my  manor, 

Soa^6a2  h's.    ^^  "^^y  "*^^  ^y  virtue  thereof,  have  common  for  any 

s.       '  beafts  but  fuch  as  are  commonable,  nor  take  it  in  my 

garden  or  any   fuch  place,  but  only  in  comm.onable 

places.  And  if  I  grant  one  common  for  ten  beafts  yearly 

ior  three  years,  and  he  do  not  take  his  common  the 

firft  two  years,  he  (hall  not  put  on  thirty  beafts,  and 

take  all  the  third  year.    Upon  the  fame  principle,  if  ^ 

mzA 
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man  *  grant  another  common  for  all  manner  of  beafls    [  *  378.  j 
T/ithoLU  number,  the  grantee  may  not  take  this,  vrith 
{o  many  beaibas  to  leave  the  grantor  no  pafture  for 
his  cattle. 

So,  ii  I  grant  a  man  all  my  trees  growing  upon  my    14  H.  8.  a. 
lands  in  D.  it  (hall  not  extend  to  apple-trees,  or  other 
fruit   trees  growing  in  my  gardens  and  orchards,  if 
there  beany  other  trees  upon  my  ground. 

Again,  where  there  was  a  provifo  in  a  leafc  of  a  Penn  v. Clover, 
manor,  wherein  were  divers  copyholds,  "  that  the  '**•  ''^•■ia'- 
leffee  fhould  not  moleft,  vex,  or  put  out  any  copy- 
holder paying  his  duties  and  fervices/z^^  pana  for- 
ai/^^/Mr.*,  and  the  lelTee  entered  upon  a  copyholder  in 
a  cow-houfe,  parcel  of  the  premifes,  and  beat  him  ; 
this  was  held  not  to  be  any  breach  of  the  condi- 
tion :  for  it  is  to  be  intended  oi  fuch  a  moleftation  as 
fhould  be  an  expulfion  or  moleftation  concerning  his 
copyhold  tenement,  and  there  is  not  any  breach  by  a 
tort  done  to  his  perfon,  or  in  dilturbing  him  in  any 
other  lands,  unlefs  they  were  his  copyb.old  tenements 
within  the  manor. 

So,  if  a  man   exprefsly   warrant  land   for  *  years,    L  ^'^Z^'  ->. 
which  is  but  a  covenant,  he  will  not  thereby  bebound    j^  5  "joj  *^<^^ 
to  defend  againil  tortious  entries. 

Again,  where,  on  an  a/fump/it  that  A.  fliould  enjoy    J:"''''"^  "' , 

rill  1-  1  •     .       r  -1  II*  tnam.Cro.    la, 

iuch  lands,  accordmg  to  his  leaie,  without  the  let,  m-    ^2,5,10.  ct  vide 
terruption,  or  incumbrance o/'a/zy/'er/f?;?;  it  was  Ihewn    Foaereta!.  ». 
in  faa,  that  this  land  was  extended  for  debt  due  to  the    ^^-^'^^'l]^^ 
king  by  procefs  out  of  the  Exchequer,  and  fo  incum-         '       * 
bered  :    after  verdi6f,  it  was  moved  in  arreft  of  judg- 
tnent,  that  this  was  not  a  good  breach  affigned  ;  for  it 
was  not  Ihewai  for   whofe  debt,  nor  where,  nor  by 
whom  it  was  due,  and  it  might  be  that  it  was  for  the 
plaintiff's  own  debt.  And  it  was  adjudged  for  the  de- 
fendant,  for   to  eflablilh  a  breach  of  the  covenant, 
the  plaintifFmufl  fhew  a  lawful  incumbrance. 

So,  where  a  man  was  bound  by  covenant  in  law,     XoV«'s  csf-,^ 
that  his  leffee  fhould  enjoy   his  term,  and  the  lefibr    y.^e'-riaTOond.'^ 
gave  bond  for  the  performance  of  covenants;  and  on  an    v.Dod,Cro,Car* 
aftion  of  debt  brought  upon  the  bond,  the  breach  af-    f,*";/ '^''I'f-^ "' 
figned  was,   that  a  ftranger  had   recovered  the  land     ^„„g,  ,07'.  * 
leafed  in  an  ejedionc  firmac,  and  had  execution  :  it    8  Rep.  91,  b- 
was  held  that,  although  this  evi'{;tion  v^*as  by  courfe 
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[  *  380.  ]  *  oi  law,  yet,  as  an  elder  and  fufficient  title  was  rioi 
alledged  upon  which  the  recovery  was  had,  it  was  nti 
breach  of  covenant; 

And,   "  to  give  effect  to  the  intent,"  the  conftruc- 
*  lion  of  a  contraQ,  as  to  tlie  manner  of  its  operation, 

will  vary  according  to  accidental  circumftances,  af- 
fefting  the  ftate  of  the  lubje6)-  contrafted  about  after 
the  contraft  entered  into,  and  before  its  completion. 
Co.Lut.i47.b.        Thus,  if  A.  bargain  and  fellland  to  B.  by  inden- 
ture, and,  before  enrolment,  they  both  joiri  in  a  grant 
of  a  rent-charge  to  C.  this,  after  the  enrolment, -will  be 
conlirued  the  grant  of  B.  and  the  confirmation  of  A. 
Becaufe,  when  the  bargain  and  ia\q  is  enrolled,  it  has 
the  effeB  of  a  deed  enrolled  from  the  making  thereof, 
and  therefore  it  muf!  be  the  grant  ot  B.  who  had  the 
land  at  the  time  of  the  graHt  made.    But,  if  the  deed 
never  be  enrolled,  then  it  fhall  be  conflrued  the  grant 
oi  A.  and  confirmation  of  B.  becaufe  the  land  never 
palTedfrom  A.  the  deed  being  inefi'e61ual  and  void 
without  enrolmerit. 
r  *  381*  1      So,  ut  res?nagis  vaUat  qusni  pereat,  the  *  eonilrac- 
i  Rep.  77,  a.      ^i^j^  Qf  ^}^g  [^xn&  kind  oi  contraft,  as  to  the  manner  of 
LTtt!^'o2,^a.  bl    its  operation,  will  vary  in  different  cafes,  according  to 
the  manner  in  which  it  is  carried  into  effeft  :  Ex  gra- 
tia. If  tenant  for  life,  and  he  in  the  remainder  or  re- 
verfion  in  fee,  join  in  a  feoffment  by  deed,  it  is  held, 
on  conilruftion,  that  the  livery  of  the  freehold  moved 
from  the  tenant  for  life,  and  the  inheritance  from  him 
in   the  reverfion  or  remainder,  from  each  according 
to  his  eflate.     But  if  a  feoffment  be  made  by  parol, 
then  it  is  the  furrender  of  the  tenant  lor  life,  and  the 
feoffment  oi"  him  in  remainder  ;  for,  otherwife  noth- 
ing would  pafs  by  parol. 

And  whsie  the  fame  words  in  the  fame  contraft  or 
agreement,  are  applicable  to  fubjefts  of  different 
natures,  a  different  conftruftionmay  be  put  upon  them 
according  to  the  nature  of  each  fubjeft,  and  to  aniwcr 
the  intent. 

As  if  a  limitation  of  freehold  and  leafehold,  or 
^pyhold  and  lealehold,  were  compnfed  jointly  m 
the  fame  form  of  words.  In  fuch  cafe  there  cou^d 
be  no  rsafon  why  a  court  diould  not  conftrue  the 
limitation,  although  contained  in  articles  or  an  agree- 
ment, differently  according  to  its  application  to  the  one 

fubjeQ 
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*  [vhj'^fl  or  the  other,  as  whs  done  in  the  cafes  of  Forth 
and  Chapman, zn^Glenorchy  and  Bofville,  in  the  eon- 
ftrutlion  of  devifes.  And  of  this  opinion  was  Lord 
Hardwicki  in  the  cafe  of  Exd  and  Wallace. 

Secondly,  the  effect  and  the  confequence  that  will 
follow,  from  accepting  words  in  their  ordinary  import; 
frequently  leads  us  toanecelfary  conclufion,  that  the 
genuine  meaning  of  the  perfon  ufing  them,  is  different 
from  their  common  accsptation  ;  as  where  words,  if 
taken  according  to  their  ordinary  fenfe,  will  render  a 
contraft  inefFeclive  and  frivolous.  In  fuch  cafe  wc 
may  a  little  deviate  from  their  received  ffenfe  to  pre- 
vent this  inconvenience ;  for  verba  aliquid  operari  dc- 
bent,  et  cum  effcEia  funt  accipxenda. 

Thus  if  a  leafe  be  to  A.  for  life,  rendering  rent  at 
Michaelmas^  and  af;er  his  death  to  his  executor  untU 
Michaelmas  ;  the  executor,  notwithftanding  the  word 
until,  is,  in  its  general  fenfe,  exclufive,  fhall  have  it 
for  the  v/ho!e  day  of  Michaelmas ;  becaufe  otherwife 
no  rent  would  be  due. 

So  if  an  annuity  be  granted /to  confilio*  ivipendfn- 
do  \  or  a  feoffment  for  iriftriiBirlg  a  fon,  or  for  paying 
ci:  a  fumof  money ;  thefe  amount  to  a  condition,  with- 
out conditional  words  ;  becaule  otherwife  the  party 
would  be  without  remedy. 

So  if  A.  fell  to  B.  the  *  fourth  part  of  his  manor  of 
Dale,  and  fay  not  in  how  many  parts  to  be  divided, 
this  fhall  be  conftrued  four  parts  in  five  ;  but  it  fhall 
not  be  intended  foUr  parts  of  four  parts,  or  the  whole 
of  four  quarters;  becaufe  that  would  rerider  the  words 
idle  andof  nonecfTeft. 

Upon  the  farne  principle,  viz.  that  the  objeCl  intended 
by  the  parties  would  Jait  of  effet}^  /uhjecl  to  any  other 
conjlruUion,  the  eourt  of  Chancery  interpofes  to  car- 
ry marriage  articles  into  executiorl  by  way  of  ftrift 
lettlement,  notwithftanding  the  articles  themfelves 
are  not  penned  in  that  manner :  for  the  great  and  imme- 
diate  obje6l  oi  fuch  agreements,  and  confequently  the 
principal  intention  of  the  parties  is,  to  make  fuch  a 
(ettlement  as  will  contain  an  effetlual  provifion  for  the 
ilTue,  which  end  will  not  be  anfwered  by  a  fettlement 
that  purfue^  the  language  of  ihe  agreement;  becaufethe 
C  c  effed 
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{ *  §^4.'  3    cffeft  and  eonfequence  of  *  fuch  a  fettlcment  woutcj 

be  to  leave  the  iflue  at  the  mercy  of  the  anceftor,who 

%vouid  have  power  to  bar  them  by  fine  or  recovery. 

S-Lokes  V,  And  where,  in  debt  on  an  obligation,  the  defend- 

Stokes,  1  Lev.  pleaded  a  releafe ;  and  therein  it  was  recited, "  that 

9  lit  -t^  '  ' 

whereas  J.  S.  had  arretted  the  defendant  in  the  name 
of  tlie  plaintiff  witliout  his  knowledge,  he  thereby  re- 
leafed  to  the  deiendantall  demands  Oa  his  own  account.^* 
And  it  appeared  that  the  obligation  was  taken  by  J,S. 
in  the  name  of  the  plaintiff,  in  trull  for  the  children  of 
J  S.  and  thereupon  J.  S.  caufed  the  defendant  to  b© 
arreifed  in  the  name  of  the  plaintiff,  upon  which  the 
releale  was  given ;  it  was  adjudged  that  the  obligation 
was  not  relcafed  thereby,  becaufe,  although  it  was 
taken  in  the  name  of  the  plaintiff,  it  was  not  on  ac- 
count ot  the  plaintiff,  but  on  account  of  the  children 
ot  J.  S,  And  the  w(,rds  "  upon  his  own  account" 
were  put  in  to  fome  purpofe,  and  they  could  be  for 
no  purpofe,  but  to  diftinguifli  the  demands  that  he  had 
in  his  own  right,  from  what  he  had  in  the  right  of,  or 
in  truft  for  others. 
,  Thirdly,  The  aftions  or  circumffanccs  attending  a 

T  *  "^3'.  1  tranfaMion,  m.ay  be  called  in  aid  to  *  explain  the  na- 
ture ot  dealings  between  parties,  where,  otherwife, 
an  ambiguity  hangs  over  them. 

Thus  if  two  men  (hould  bargain  for  wheat,  without 
mentioningthc  quantify  or  fort,  it  would  bean  imper- 
fect bargain.  But  if  by  their  former  dealings  it  ap- 
peared, that  fuch  a  fort  and  fuch  a  quantity  was  thought 
of  and  defigned,  it  would  be  as  good  as  if  it  had  been 
actually  e.xpreffed. 
Ai  E.3. 6. 19.  ^^  i^  ^  ™'''^  grant  A.  B.  an  annuity  of  \ol.  a  year 

pro  confi'io  ;  ?npen/o  et  impendtndo ;  if  A.  B .  be  a  phy  fi- 
cian,  it  fhall  be  underltood  of  his  counfel  in  phyftc  ; 
and  if  he  be  a  lawyer,-  of  his  counfel  in  law. 
Bacon'j  Afax.         Again,  If  I  let  a  tenement  to  J.  S.  near   by  my 
?i'  dweliing-houfe  in  a  borough,  provided  that  he  fhall 

no',  erett  or  ufe  any  fhop  .n  the  fame  without  my  li- 
cence ;  and  afterwards  I  licence  him  to  ere6t  a  fhop, 
and  J.  S.  is  then  a  miller ;  he  fhall  not  by  virtue  of 
thefe  words  ere6l  a  joiner's  fhop. 
Took  v.Bprth,  Upon  this  principle  the  court  of  King's  Bench  de- 
Cowper  810,      cided  the  cafe  of  Cook  and  Booth. 

That 
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♦Thatcafearofe  upon  a  covenant  in  a  leafe  for  three  [  *  386,  ] 
lives,  "  that  ii  the  leffee,  his  heirs  and  afligns,  fhould 
be  minded  at  the  dcceafe  of  the  faid  A.  B.  and  C.  or 
any  of  them,  to  fiarrender  that  leafe  and  take  a  new 
leafe  of  the  faid  premifes,  and  therchj'  add  one  new 
iife  to  the  then  two  in  being  in  lieu  ot  ttie  lite  fo  dy- 
ing, that  then  the  leflor,  his  heirs,  c^t-.  upon  requeflon 
fuch  furrender  of  the  leafe  then  in  being  and  upon 
payment,  ^c.  to  the  lelTor  and  his  heirs,  'Sc.  ior  every 
life  fo  to  be  added  in  lieu  of  the  life  of  every  of  them 
io  dying,  and  at  the  proper  coifs  ot  the  lellee,  without 
demanding  any  further  line  for  the  fame,  Ihould  and 
would  grant  and  execute  unto  the  lellee,  his  heirs, 
^c.  a  new  leafe  for  the  lives  oi  the  two  perfons  named 
in  the  former  leafe  as  lliould  be  then  living,  and  of 
fuch  other  perfon  as  the  leffee,  his  heirs,  oraffigns, 
Ihould  nominate  and  appoint  in  lieu  of  the  perfoa 
named  in  the  preceding  leafe,  as  the  fame  ihould  re- 
fpe6lively  happen  to  die,  under  the  before-mentioned 
annual  rent,  and  the  fame  covenants  therein  con- 
tained." There  had  been  fucceflive  renewals  of  this 
leafe,  containing  the  lame  claufe  of  renewal.  At 
length  the  lelfee  died.  And  afterwards  a  new  leafe  was 
*  tendered  to  the  heir  of  the  leflbr,  who  refufed  to  L  *  3^7'  J 
execute  it,  becaufe  it  contained  a  covenanttor  renew- 
al on  the  death  of  D.  and  E.  who  were  not  any  of  the 
lives  named  in  the  original  leafe.  And  one  quellion 
was,  whether  the  heir  of  the  leffor  was  bound  to  add 
any  covenant  for  renewal  after  the  deathotthe  lurv:v- 
ing  nominee,  or,  in  other  words,  whether  this  were  a 
covenant  for  a  perpetual  renewal.  And  LordM^?;,;-.  ' 
Jidd,  W^llei,  and  AjJiurJl,  were  of  opinion  that,  there 
Jiaving  been  four  or  five  renewals,  the  leffors  then:- 
felveshad  put  the  conflruftion  upon  the  covenant :  for 
in  all  of  them  the  covenant  for  renewal  had  been  uni- 
formly repeated. 

In  fome  cafes  the  ordinary  import  of  words  may  be    v.:,    -^  __ 
lellraincd. 

Firft,  where  there  is  an  original  defeft  in  the  will  of 
the  fpeaker,  fo  that  it  is  not  co-extenfive  with  his 
words.  / 

And,  fecondly,  where  there  is  fome  collateral  acci- 
ient  inconfillent  with  the  fpeaker's  defign, 
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i  r#  383*  3  Under  the  firfl  of  thefe  diflin8ions,wemay  *com- 

prifeall  c^res  where  there  is  good  reafon  to  conclude, 
that  the  perfon  who  fpoke  was  aware  of  certain  things, 
[  and  yet  did  not  intend  to  include  them  in  the  general 
terms  he  ufed  ;  though  he  did  not  exprefsiy  except 
them,  becaufehe  fuppofed  fuch  an  exception  clear  in 
itfelt". 
3  Mo^.  27S.  Thus  if  a  man  have  goods  of  his   teftator's,  and 

alfo  other  goods  in  his  own  right,  and  grant  "  07?2nia 
bona  fua  ;"  the  goods  that  he  has  as  executor  do  not 
pafs.  Foe  though  they  are  bona Jua,  in  refpett  of  the 
poffeffion  that  he  has  of  them,  yet  they  are  not  fo 
Jlri6Hy  fpeaking.  A  man  may,  therefore,  naturally 
"  conclude,  that  when  he  is  ufing  words  applicable  ta 
things  which  he  has  in  his  own  right,  he  muft  be  tak- 
en as  meaning  to  except  out  of  them  things  which  he 
has  as  executor,  although  his  terms  being  general, 
might,  infome  fenfe,  be  applicable  to  them. 
Dobfon  So  if  the  coridition  of  a  bend  be,  that  A.  fhall  not 

^,"  ^""^^y.'  hurt,  endanger,   or  moleft  B.  in  his  lands  or  goods 

upon  any  account  :  \\  mall  be  intended  01  a  tortious 
moleftation  ;  but  not  to  reftrain  A.  from  purfuingthe 
obligee  for  felony,  or  upon  any  other  jull  caufe. 
r  *  iSg.  1  *  Upon  the  fame  principle  it  is  held,  that  the  lord, 

^°'  ^fi'V^*^*       by  confirming  the  ^yii'^iff  of  his  tenant,  does  not  pafs  his 
^^^'   ■ ''  right  to  the  leignio'y,  although  the  word  "  eftate"  be 

fufficlently  operative  to  include  it :  becaufe  the  con- 
firmation or  allent  to  the  eftate,  in  a  reafonable  con- 
ilruction  of  it  according  to  the  fubjecl,  cannot  be  in- 
terpreted to  pafs  a  dillinft  right  irx  the  lord  feparate 
frorn  the  eilate  in  the  tenant ;  fince  his  words  take  ef- 
fect and  have  a  full  operation,  without  concluding, 
from  his  alTent  to  one  effate  that  he  has  parted  with 
.    the  other. 

This  original  defcB  of  the  wil|  may  be  difcovered, 
either,  from  thecircumftance  that  an  abfurdity  would 
evidently  follow  fuchconitru£lion,  or  fi'om  a  defedtof 
matter  contrafted  about. 

The  principle  in  the  firfl  in  (lance  is,  that  no  man  is 

to  be  fuppoled  to  intend  tliat  which  is  abfurd. 

Tifdale  V.  Ef-        Therefore  if  a  man  covenant  that  another  (hall  have, 

fe.:,  Hob.  34.      occupy,  and  enjoy  certain  lands  for  feven years  ;  an 

eje6lment  by  a  ftranger  willbeno  breacbiot  this  cove-. 

nant .; 
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nant ;  and  one  ^reafon  i"-.,  becaufe  the  law  wiJl  never    ["  *  390.  ^ 
judge  that  a  man  will  be  To  abfurJ  as  to  covenant  againfl 
the  wrongful  acls  ot  Uiangcrs,  except  he  covenant  ex- 
prelsly  to  that  purpofe. 

So  if  the  covenant  be  to  fave  harmlefs  againjl  all    Cto.  Eli?.,  613. 
per/ons,  it  will  be  undcritood  againll  a  lawful  entry 
or  evittion. 

But  if  it  were  to  fave  harmlefs  againft  a  peru^n  cer-  Ibid, 
tain,  the  covenantor  ought  to  delend  the  covenantee 
againft  the  entry  of  that  perfon,  be  it  l)y  right  or 
H'rong;  tor  the  covenantee  is  damnified  it  h-e  be  di!- 
turbed,  though  by  wrong,  and  the  covenant  (hall 
(where  it  does  not  involve  an  abfurdity,  as  would  Ijc 
the  cafe  \v'erea  man  to  covenant  againft  the  unlawful 
a6t:s  of  all  the  world)  be  taken  moft  favorably  for  the 
covenantee. 

The  principle  in  the  fecond  inftance  is,  that  the 
matter  in  hand  is  always  prefnmcd  to  be  in  the  rniad 
and  thoughts  of  the  fpcaker,  though  his  words  fcern  to 
admit  a  larger  fenfe :  and,  therefore,  the  generality  ot 
the  words  ufed,  thai!  be  reftraincd  by  th<;  particular 
occafion. 

Thus  where  A.  had  a  judgment  of  EcooL  *  agauift    f  #  .,,qi_  1 
B. — B.  gave  A.  a  legacy  of  3/.  and  died.     A.  on  re-    Knigfu  « .Coie^ 
ceipt  of  this  5/.  gave  tlie  executor  of  B.  a  releafe  in    *^"/''^ '  ^-^  ,^^' 
this  manner:  I  acknowledge  to  have  received  of  C.    n,,ie  I'^'lc-* 
5/.  Icit  me  as  a  legacy  by  B.  and  do  releafe  to  him  afi    tot. 
demands  which  I,  againft  him  as  exicutor  cf  B.  can 
have,  for  any  matter  whatfoever  :  it  was  adjudged, 
that  the  generality  of  tiie  words,  all  deinands,  (hould 
be  reftfained  by  the  particular  occafion  mentioned  in 
the  former  part  thereof,  viz.  the  receipt  of  the  5/.  leg- 
acy, and  Ihould  not  be  a  dilcharge  of  the  judgment. 

So  if  a  m^n  by  inderiture  let  a  houfe  for  years,  and    Hancock  v. 
the  lefTee  covenant  to  repair  it  well  from  time  to  time    F'^id,  Cro. 
during  the  term  ;  and  at  the  end  of  the  term  to  leave    i''"'^''S  '** 
the  fame  well  repaired  to  the  lefTor ;   and  a  breach  be    v.  Hanion^"" 
afligned,   for  that  he  did  not  \^d.\^  it  well  repaired  at    ^'•'•'a' 
the  endoftheterm.  And  the  lefTee  plead  thatthelelTor, 
within  three  days  after  the  date  of  the  indenture,  re- 
leafed  all  debts,  duties,  and  demands  ;  and  the  truth 
be  that  tlie  lefTor  had  recovered  Ux  pounds  damages 
and  cofts  againft  the  leilee,  and  made  an  acquittance 
upon  the  receipt  thereof,  with  a  general  releafe  of  all 
a6ticni,  duties,  and  demands.     This  releafe  >vili  not 
'       ■     '  be 
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!    *39--  1      fee  3i^y  bar.ajthough  it  be  *  "  of  all  demands,"  whicK 

is  the  mofl.  general  word  in  releafes. 
Heart  V.  Han-  So  it"  there  be  a  covenant  in  a  leafe  for  years  to  pay 

?C  I's^r'i^!'  ^^^^  referved  ;  and,  after  the  releafe  made,  the  leffce, 
EtvideCro.  '  in  performance  of  an  award  of  all  mattei's  in  contro- 
Eliz.  6c6.  ver(y  between  the  leffor  and  the  lelTee,  give  a  releafe 

of  all  demands  at  a  day  before  any  rent  is  due  ;    this 
Vide  8  Rep.        v/iil  not  releafe  the  rent :  and  yet  the  rent,  although  . 
Lfu.  291^  b*.       ^"'^^t  then  due,  is  a  caufe  of  demand  ;  and  by  a  releafe^ 
of  all  demands,  not  only  all  demands,  butalfo  all  caul- 
es  of  demands  are  releafed.    And  the  chief  reafon  is, 
on  the  intent  of  the  parties  :  becaufe  the  releafe,  be- 
ing made  upon  an  award,  is  intended  only  to  releafe 
things  then  awarded,  and  not  a  growing  rem.  And  a 
releafe,  and  the  general  words  in  it,  Hicdl  be  reiirainT 
ed  and  bound  to  the  intent  of  the  parties. 
Ilctley  15,  So  where,  on  a  writ  of  annuity,  a  releafe  waspleadr 

ed  by  which  the  plaintiff  acquitted  the  defendant  of 
one  payment  for  half  a  year,  and  relealed  ta  him  all 
actions,  fuits,  and  demands  ;  it  was  adjudged  that  the 
releafe  does  not  bar  him  out  of  the  arrearages  ot  hdlf 
a  year. 
•    ■**■  '"Q^.  1  *  Upon  the  fame  principle,  if  an  eftate  be  given  to 

a  man  and  his  heirs  male,  his  grandfons  by  his  daugh- 
ter are  not  luppofed  to  be  meant  by  it  ;  lor,  from  the 
nature  of.fuch  a  fettlement,  males  are  plainly  meant 
to  be  a'one  included. 
D.)tf^rne  v.  So  where  one  poffelTed  of  a  term  for  years,  on  his 

Go  >(i-Tian,  inarriage,  afligned  it  to  trullees  in  trufl  for  himfelf  for 

*t  M<Ie  sliK *      ^^'^-  J^-'^^inf^er  as  to  a  moiety  to  his  wife  for  life,  re- 
■-i,  ?!,  s.  mainder  as  to  one  moiety  to  the  heirs  of  the  body  of  the 

wife  by  him  begotten,  remainder  as  to  the  other  moi- 
ety to  the  children  of  the  body  of  the  wife.  It  was 
held  that,  this  being  the  eftate  of  the  hufband,  and  the 
fettlement  to  the  purpofes  before  mentioned  being 
made  upon  his  m.arriage,  the  declaration  of  truft  for 
the  benefit  of  the  children  of  thq  wife,  muil  be  intend- 
,   .  cd  the  children  of  ikai  mztrriagej\  and  not  her  children 

by  any  other  hufband. 

Secondly,  an  original  defe6lofthe  will  may  be  dif- 
covered,  where  there  is  fome  collateral  accident  falls 
out  inconfifi.ent  with  the  fpeaker's  defign  :  as  in  a 
cafe  where  foniething  happens  that  could  not  be  fore- 
I'csn,  but  is  fijich  a'?,  if  it  had  come  into  the  mind  of 

him 
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*  Iilm  who  fpoke,  he  would  hav^  excepted  it  :  as  in      f  *gp4."] 
the  cafe  put  in  Cicero  oi  him  who  ialfcly  believing  his    C  c?ro  dc  ora- 
©wn  fon  to  be  dead  had  made  another  his  heir.  06, '     '  *   '^* 

Forti/cue\icld,  in  a  limiiar  cafe  put  by  him,  namely,    i-iizhfrS   tit. 
that  licfftw  que  u/f  had   iiiuc  a  daughter,  and,  being    ^"byocna.  23. 
fick,  declared  his  intent  to  his  reofiee,that  his  daugh-    \c\cf.(Ti.  "^ 
ter  ihould  have  his  land  after  his  deceafe,  and  he  had    1  Rep.  ico. 
afterwards  recovered  his  health  and  had  iffue  a  fon  ; 
that  it  was  good  confcience  that  the  fon  Ujould  have 
the  fujipcena,  for  he  was  his  heir      The  reafon  was, 
that  the  father's  intent  proceeded  upon  the  fuppofition 
that  he  (hould  have  no  fon,  which  proving  falfe,  there 
was  no  intent  in  favor  ot  the  daughter. 

And  the  principle  would  be  equally  applicable  in 
cafe  of  a  contraB  fo  circumftanced. 

Thus   where  A.   gave  bond   to  pay  qoo'.  to  his    r^i,^^Vr«m^' 
daughter   n  cafe  he  (hould  have  no  fon  living  at  the    223'. 
time  of  hiS  deceafe,  and  he  died  his  wife cnfeint  with 
a  fon.     On  a  queftion  whether  the  daughter  Ihould 
have  this  qoo.  which  if  Ihe  had,   it  would  have  been 
more  thari  his  fon  would  have  had.  Per  Linia7n,*^ht      f  *'39ii<  1 
fhall nothase  it:  foralthoughthere wasnofonliving  at 
liisdeceale,  fo  that  it  was  recoverable  at  law,   yet   it 
could  not  be  prefumed  to  be  the  father's  intent,  that, 
if  a  fon  were  bornafter  his  deceafe,  the  daughter  fhould 
run  awav'with  the  eftate.    And  upon  this  ground  the 
fon  was  relieved  in  equity. 

But  if  there  bs  in  the  terms  of  a  contrafl  any  oh- 
fcurity  or  dubioufnefs,  which  cannot  be  cleared  up  by 
the   intention  of  the  contratling  parties  or  any  other 
circumftance  and  all   other  rules   of  expofition  of 
vrords fail,  then theconftruclion  oughttobeagainfthirn 
•who  O'lght  to  have  explained  him-felf  or  made  the  oth- 
er have  delivered  himfelf  fully.     And,  therefore,  he 
who  is  obliged  ought  to  fpeak  clearly,  or  otherwife, 
in  general,  the  other  party  has  a  right  to  explain  the 
claufe  for  his  own  advantage.     Therefore  if  two  ten-    pjo^'/ ,  ^^ 
ants  in  common  grant  a  rent  of  ten  fhillings,  this  is    161,  J71. 287. 
feveral  and  the  granteesihall  have  twenty  Ihillings  ;    C_i  Liu.i97.a'. 
but  if  they  make  a  leafe  and  referve  ten  fiiiilings,  they 
fhall  haveonly  ten  fhillings betweenfhem.  Soifaman,    Co.  Lite.  147^ 
feifed  of  twenty  ncres  of  land,  grant  a  rent  of  twenty    ^^j^      "  *^'" 
^\\\\r\gs,prectpiendum  de  qualibct  acra  terror /ii.f  or  out 
©f  every  acre  of  land/    This  is  in  nature  of  a  feveral 

grant 
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L  **  'c9^*  J  *  grant  out  of  every  acre  ;  for  the  ftrongeifl  coftftrut- 
tion  again  the  grantor  is,  that  the  grantee  fliall  have 
twer.fy  liiillings  out  ot  each  acre.  In  this  rule  of  con- 
ftra6tion  the  law  o'i  Englaod  agrees  with  the  Rotnan 
law,  wherein  it  was  a  maxim  that  nil  obfcurities  and 
ambiguities  in  a  bargain  of  fale.or  letting,  muil  be  in. 

D^^dt.  Hb.a,      tcrpretedagainft  the  feller  or  landlord.  Vetcribus  tla^ 

til.  ji.De  pac-  ,     ,     a  I  r  i         l  i  .       ■■ 

tij  he,  ui,  ^'''<  p<^i:iiOfie?n  op/curam,  vcLatnbiguam  venaitori  et  qui 

tocavit  vocer^  :  211  quornmfuit  potfjiate  lep^em  apertius 
con/cribere.  In  this  refpecl  the  determination  oi  the 
common  law  o'i  t.ngland  and  the  Roman  law,  are,  in 
feme  inftcinces,  in  oppofition  to  the  nature  oi  things  ; 
for  if  the  tbing  contrafted  about  be  burdenfome  to 
the  party  whofe  words  are  to  be  ex  pounded,  the  inter- 
pretation to  be  agreeable  to  the  intent,  as  the  latter* 
muft  be  prefumed  from  the  nature  of  things,  ought  to 
be  favorable  to  him  :  for  every  one  feeks  his  own  ad- 
vantage, and  confequently  engages  himfeli  to  as  little 
inconvenience  as  poITible;  whereas,  according  to  the 
conRrufclion  alluded  to,  he  is  prefumed  to  have  bound 
himfelf  as  ffricily  33  the  words  in  their  largeft  fenfe 
will  cfFett.  Therefore,  perhaps  Nve  fliouldcome  near- 
er to  truth,  if  we  were  to  hold,  that  the  contract- 
ing party  for  whole  benefit  the  agreement  is  burden- 

r  *  "^O/'  1  fome  to  the  other,  is  he  who  *  Ihould  either  explain 
himfelf,  or  make  the  other  explain  himfelf,  with  all 
the  clearn.Ts  necelfary  to  prevent  ambiguity  or  ob- 
fcurity.  Therefore  the  conftruilion  fhould  always 
go  against  him. 

Indeed,  in  fome  inflanceSj  conftruclion  is,  in  the 
law  of  En^fandi  made  according  to  the  rulelaft-men- 
tioned.  That  is,  where  the  contractor  agreement  con- 
tains fomething  in  its  nature  odious  ;  of  which  kind 
are  all  contra61s  that  carry  a  penalty  with  them;  or  lay 
the  charge  on  one  party  only,  or  on  one  more  than 
one  another. 

Oyer  1 7.  a.  Upon  this  principle,  words  or  fentences  ufed  in  the 

5  Rep.  22.  a.  condition  ot  a  bond,  which  conftdered  fimply  in  their 
Re'^'^aq^'b!"  *^"^"  nature,  are  equivocal  or  ambiguous,  flaall  gener- 
al!)', in  refpeft  of  the  object  of  the  condition,  be  taken 
in  eafe  and  iavorof  the  obligor;  the  rcafon  for  which 
feem.s  to  be,  that  they  are  inferied  for  his  advantage, 
and  to  difcharge  him  from  a  penalty. 

S?yfr  17. «.  Therefore  if  a  man  be  bound  to  another  upon  con- 

dition !opay  so',  before  the  if^^olSaird  Thomas, ^nd 

there 
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there  are  two  feafls  of  Samt  *  Thomas.  The  money     [  *  398.  J 
,  fhall  be  due  on  the  lafl:   feaft  and  not  on  the  firft,  for 
that  is  moft  beneficial  for  the  obligor. 

Upon  this  principle  it  has  been  determined,  that    5  Rep.  22. 
where  tlie  condition  of  a  bond  confiils  of  two  parts  in     '°  ^^^'  ^^• 
the  disjunftive,  and  both  are  poflible  at  the  time  of  the    Cont.SaM^^c^i 
bond  made,  and  afterwards  one  of  them  becomes  im- 
^offible  by  the  aft  of  God,  the  obligor  is  not  bound  to 
perform  the  other  part  ;   for  he  hath  eleftion  to  per- 
form the  one  or  the  other"  ior  the   faving  the  penalty 
ot  his  bond  ;  and  when  one  part  is  become  impoflible 
by  the  a6l  ot  God,  it  is  as  beneficial  to  him  as  if  that 
part  of  the  disjunction,  which  is  become  impoflible,- 
had  been  only  the  condition  of  the  bond  :  and  there- 
iore,  when  one  alternative  becomes  impoflible  by  the 
aft  of  God,  fo  that  by  no  induflry  the  obligor  can  per-* 
form  itj  the  bond  is  faved. 

So  where  debt  was  brought  on  an  indentm'e  to  re-  Eiwich  y.  CuS- 
cover  2200/.  whereby  the  plaintiff"  covenanted  with  ^"""^j  » '^"'vsra 
the  defendant  to  affign  to  him,  or  any  other  whom  he 
fhould  appoint,  on  the  30th  January  next  following, 
ten  (hares  in  tae  corporation  of  the  linen  manufafture ; 
and  the  defendant  covenanted  with  the  plaintiff  tci 
*  accept  them  the  faid  30th  of  January,  and  at  the  fame  ("  *  399;  ^ 
time  to  pay  the  plaintiff  1100/.  A  queflion  arofe  oiit 
of  the  pleadings,  whether  thealTignmentouglittd  pre- 
cede the  payment  of  the  money  ?  and  it  was  argued 
that  it  otight  ;  becaufe  the  covenant  was  in  nature  or 
a  condition  or  defeasance  to  favcthe  forfeiture  of  the 
2200/  ;  and,  then,  if  the  condition  could  have  two  in- 
tendments, the  better  for  the  obligor  ihould  be  tak- 
en ;  and,  therefore,  thepaym.ent  of  the  money  fhould 
Irefer  to  the  acceptance  of  the  aflignmeht,  and  not  td 
the  day  on  which  the  affignment  ought  fo  have  beeii 
made.  So  that  the  legal  conilruftiori of  ihs  deed  would 
be,  that  the  plaintiff  fhould  alFign  and  transfer  the 
fhares  on  the  3bth  oi  January,  and  that  the  defendant 
Ihould  accept  it,  and  on  fuck  acceptance  the  money  be 
paidt  And  of  thai  opinion  were  the  coiirt. 

Upon  the  fame  principle  it  is  faid,  if  one  tje  bound 
to  make  to  a  man  a  fare,  fufficient,  and  lawful  eftatein    7  ^'  4-  »3  ^ 
certain  lands,  by  the  advice  of  I.  D. ;   if  he  make  afi    J^'' *  /"^•"''' 
eltate  to  him  according  to  the  advice  01  J.  D.  be  it 
fufficient  or  not,  Iav,'ful  or  not  lawful,  yet  is  the  bond 
fsived. 

D  d  Another 


OF  THE  INTERPRET ATIO^r 

[  *  'P--  J        *  Another  exception  to  the  rule  oi' accepting  ambi- 

o.  LUU4:,       gyous  words  n)o{l  flrongly  again  ft  the  Ipeak-ers,  is, 

where  fuch  conllrutlion  will  work  a  wrong  to  others. 

And,  therefore,  i{  tenant  in  fee  make  a  leafe  for  life, 

without  esprciling  for  v/hofelife,  it  fliall  be  intended 

for  the  life  of  the  leflee.    Yet  if  tenant  in  tail  grant  a 

leafe  in  fivch  terms,  it  fhall  be  taken  for  the  life  of  the 

ieiror;  befraufe,  otherwifc;  it  would  work  a  wrong  to 

the  rsVerhonci-. 

BTo.F.xpofition        Subjett  to  the  above  obfervation,  ■'vords  are  to  be 

<4ss  icjins  33.      luiderftood  in  the  molh  comprehenfive  fenfe  in  which 

ihey  are  generally  accepted  j  as  the  malculine  is  to  be 

utiderftood  as   including  both  genders.      Thus  the 

word  Men  fhall  extend  to  women  as  well  as  men. 

So  if  a  licence  weie  given  to  kill  any  beafts  of  chace 
in  fuch  a  forell  except  Bucks ;  under  that  name  Does 
alio  ought  to  be  comprehended,  for  when  we  fpeak  of 
a  buck, or  any  other  creature  irt  the  mafculine  gender, 
which  is  the  more  noble,  .it  comprehends  the  female 
as  well  as  the  male,  unlefs  there  be  fom.e  circumftance 
which  fiiews  plainly,  that  we  fpeak  of  the  male  in  op- 
pontion  to  the  female, 
£  *40"i.   1  *  And  an  mdelinite  expreHion  Hiall  be  underftood 

nnlverfally,  unlefs  there  be  otherwife  fomereafon  to 
re  It  rain  '! 
sgH.  S.  42i  Thus  if  two  perfons  have  goods  in  jointure,  and 

Ketlcy  9.  g*i  ve  all  their  goods,  not  only  thofe  they  have  in  join- 

ture, but  their  feveral  goods  alfo  pafs.   So  if  two  grant 
their  rents,  their  feveral  rents,  as  well  as  thofe  which 
they  have  jointly,  pafs  according  to  their  feveral  in- 
terefts. 
jf  And,  57.  Again,  if  one  reciting  that  he  is  ponefled  of  divers 

evi7es,  give  them  to  me,  the  gift  Ihall  extend  to  all  the 
ewes  v/hich  he  that  makes  it  is  poffefTed  of.  But  if 
one  be  bound  to  prove  that  divers  men  were  at  fuch  a 
place,  if  he  prove  that  two  were  there,  he  has  per- 
formed the  condition  ;  for  he  proves  that  two  were 
there,  in  which  number  is  contained  divers, 
2^Id.  So  if  a  covenant  be  to  make  an  alTurance  of  diver? 

lands,  it  fliall  be  conllrued  of  the  whole  or  part  accord- 
ing  to  the  intent. 
Co'^Vrv.  Again,  where  one  bargained  and  fold  lands  that  he 

ro.m.!;,  i^^j  purchafed  of  W.  and  covenanted  thathe  was  feized 

»  Lev.  .0,  ^  ^ 
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of  a  good  eftate  in  fee  *  according  to  ilic   indenture    [  *  432.  J 

made  to  him  by  W.   In  covenant  it  wasafligned  tor 

breach,  that  he  was  not  feifed  ot  a  good  eftate  in  tee. 

The  vendor  pleaded  tliat  he  was  feiled  of  as  good  an 

eftate  as  W.  conveyed  to  hina ;  upon  which  there  was 

a  demurrer.  And  it  was  held  good  :  lor  the  covenant 

was  abfolntethat  he  was  feized  of  a  good  ellate  in  teo, 

and  the  i-eierence  to  the  conveyance  of  W.  imported 

■t;nly  the  certainty  of  eftate,  not  the  title. 

If  a  man  fpeak  in  legnl  language,  his  words  uiall  be 
taken  in  their  moft  comprehenfive  fignification  ; To  as 
not  only  to  import  what  they  do  in  ordinary  language, 
but  alio  to  include  whatever  they  fignily  in  that  fenle, 
v/hich  the  law  has  impofed  upon  them. 

Thus  a  limitation  that  a  man's  eir  (hall  have  his 
land,  as  long  as  he  pays  fuch  annual  payments ;  and 
thatif /d/i  heir  do  not  pay,  then  A.  B.  fhall  have  it, 
extends  to  a//  his  heirs  fucceflively  :  lor  the  grantor  is 
fuppofed  to  know  the  force  and  extent  of  the  terms, 
and,  knowing  them,  is  concluded  to  have  ufed  them 
without  reftritlion,  unlefs  there  be  fome  probable  rea^ 
'fon  to  induce  us  to  believe  his  mind  did  not  go  to  their 
full  extent. 

*  And,  in  expounding  contrafts  and  agreements,     [_  *4^3«  j 
that  conlrruclion,  as  has  been  laid,   is  made  oi  them, 
which  is   conlonant  to  the  general   intent,  as  it  ap- 
pears in  the  context. 

As  if  the  vendor  of  a  leafe  covenantand  grant,  that 
he  has  not  made  or  done  any  former  grant,  or  other 
thing  by  whicii  tiie  then  prelent  grant  or  aftignment 
may  be  in  any  manner  impaired,  hindered,  or  fr,uftr<Jt- 
ed  ;  but  that  the  affignee  aud  his  executors,  by  virtue 
of  the  faidgrant  oraffignment,  may  quietly  have, hold, 
and  enjoy,  all  and  fingular  the  premifes,  wiih  their 
appurtenances,  during  the  term  to  come,  v/ithout  any 
hindrance  or  difturbance  by  him,  or  an^  ol/itr  p'r/on  : 
th^  latter  words  muft  be  taken  whh  reference  to  the 
ioVmer  words  ;  and  it  is  no  breach,  if  tiie  affignee  be 
difturbcd  by  any  ol/icr  per/on,  if  it  be  withoLU  the  acl 
oi  the  a^hjnof. 

Again  it  one  covenant  that  lands  are  of  the  value  of 
1000/.  per  annum,  and  fo  fliall  continue,  notwithiland- 
ing  any  aft  done,  or  to  be  done  by  him  ;  the  words 
*'  uotwithftanding  any  acf,"  extend  as  well  to  the 
time  of  the  covenant  made,  as  to  the  time  future  ; 

and. 
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OF  THE  INTERPRETATION 

£  ^  4^4 'J      *anrl,tliongh  they  be  not  then  of  that  value,  the  cove- 
nant will  not  be  broken,  except  fome  a6ldone  by  the 
covenantor  be  the  caufc  ot  it. 
r)yer5.<5  PI,  So,  it  a  bond  be  made  with  condition,    "that,  if 

i-  the   iellor/w^r-r  the  lellee  from  year  to  year  during 

the  term,  quietly  and  peaceably  to  have,  hold,  and  oc- 
cupy the  tenement  and  land  afore(aid;  and  that  with- 
out trouble,  vexation,  or  denial  ot  the  leffor,  or  any 
oilier  p'sr/on  or  per/ons,t\rAi  x\\cn,&c.'"  I'his  condi- 
tion (notwitli  (landing  the  generality  of  the  latter  words) 
nvill  not  be  broken  by  an  entry  of  a  flranger  ;  becaiife 
all  the  lequel  of  the  condition  has  reference  to  the  firfl 
word  "  Ayi^'^t"  which  is  pafTive  :  fo  that  no  a6l  is  to 
be  done  by  the  obligor,  but  only  a  fufferance  of  him, 
his  executors  and  aUigns,  and  that,  notwithftanding 
the  vyords,  "  and  without  trouble,  &c.'''  which  only 
mean,  that  the  obligee  ought  to  enjoy  the  leafe.againft 
all  others,  i^c.  but  if  any  procurement  or  occahon  of 
diflurbance  be  by  the  obligor,  his  executors,  or  afhgns, 
then  he  has  forfeited  the  obligation  ;  and  "  that"  re- 
fers to  the  word  "  fuflPer." 
f  *  405.  1  -^-So,  if  a  manmakea  feoftinentto  theufe  of  himfelf 
Bony  V.  layor,  foj-  |ife^  the  remainder  to  another  for  life,  the  remain- 
2^.11  Abr.253.    ^^^  ^^  ^^^^  ^^^  ^£  ^ j^^  j^gjj^  pj.  |^gjj.g  Qf  j^j J  Q^j^  body, and 

to  the  ufe  of  the  heir  of  fuch  heir  or  heirs,  and,  ii 
he  die  without  iffue  of  his  body,  the  remainder  over; 
in  this  cafe,  his  heir  (hall  take  by  defcent :  for,  although 
heir  be  a  name  of  purchafe,  yet,  the  words  "or  heirs" 
explairi  it,  and  make  him  in  by  defceni  of  an  eflate' 
tail. 

Again;  where  a  covenant  was  "  to  fatisfy  within 
Woodw^aV'  three  months  after  rcqueft,  and  due  proof  of  cmbez- 
^ob.  317.  zlement  by  an  apprentice,"  it  was  held,  that  the  w^ord 

"  proof,"  being  left  at  large  and  capable  of  being 
made  in  court  judicially,  in  anaflion  brought  againfl 
the  apprentice  before  the  aflion  brought  upon  this 
covenant  made  by  another ;  it  fliould  be  taken  to 
mean  a  proof  by  trial  in  court.  And  it  was  agreed, 
that  the  word  proof,  generally  laid,  fhould  be  under- 
ftooda  proof  judicial  by  jury,  confcfTion,  or  demurrer 
in  court. 

And  in  contrails  or  agreements,  words  may  be  tranf- 
pofedtogiveefTeft  to  the  intent,  where  that  is  evident. 

As, 


OF    AGREEMENTS. 

*As,ifa  leafebemade  the6thof^w^z^y?for  twenty      f*  4o6»  J 
years,  rendering  rent  annually  zx. Lady-day  and  Mich-    Co.Liu.zj;  b, 
aci)na\ ;  the  law  will  tranfpofe  the  fentence  to  Mtck- 
aemas  and  Lady-day:   becaufe   othervvife   the   rent 
cannot  re  paid  yearly. 

In  contracts  or  agreements,  the  executors  of  the 
contrafcHng  parties  are  implied  in  themfelves,  and 
bound  without  naming;  if,  from  the  natuie  of  the 
ContraH,  it  appear  that  the  parties  fo  intended. 

Thus  fhould  one,  pofleflcd  of  a  term  for  years,  leafe  ^^^''^  ';  ^'''"' 
the  fame  for  years,  and  covenant  for  himfelf  and  his  ,-o^  *  '  * 
executors  to  renew  the  leafe  on  the  fame  rent,  upon 
the  rcqueft  of  the  lefTee  within  the  term  ;  if,  in  fuch 
eafc  the  leffee  fhould  die  within  the  term,  and  his 
executors  iTiould  requeft  the  leflor  to  make  a  new 
leafe  before  its  expiration, and  they  fhould  refufe,  a 
court  of  equity  would  compel  them  :  for  the  mean- 
ing of  fuch  a  covenant  is,  that  the  lefTee  m.ay  be  reim- 
fcurfedany  money  that  he  may  lay  out  in  the  improve- 
ment of  iheeRate;  and,  therefore,  it  is  immaterial, 
whether  the  lelfec  or  his  executors  rcquirethe  renew- 
al of  tlie  leaf.^  it  not  being  perfonal. 

^  If  money  is  to  be  paid  by  reafon  of  a  contrail,  the    [  *  407.  J 
terms  ihall  be  underftood  and  accepted  according  to 
their  import  where  it  is  to  be  received;  that  is,  itfliall 
be  paid  in  currency  there. 

And,  therefore,  if  a  contra6l  be  made  in  London  to    ^^^'^  =81 
pay  a  given  fum  of  money,   as  xcol  zt  Dublin,  the 
pontraft  will  be  performed  by  a  tender  of  100/.  IttJIi 
currency  ;  for,  Confuetudo  et  Jlatuta  loci,  in  quern  cjl 
dejtmata  folutio,  refpicienda  /unt. 

So  if  money,  arifmg  out  of  an  IriJIi  eftate,  be  made  vide  sP.Wiii, 
payable' in  England,  it  feems  that  it  muft  be  paid  in  ^^'  ^^''°"  ^9^» 
EngliJJi  money. 

And  if  a  man  advance  money  by  way  of  loan,  or  if 
another  detain  his  money  unlawfully,  by  reafon  ot 
■which  he  becomes  intitled  to  intereft  ;  that  interefl 
fhall  be  according  to  the  value  of  forbearance  in  the 
country  where  the  tranfaftion  arifes.  \ 

Thus  where  a  bond  was  made  in  England  and  fent  sirTobn  Cham- 
ever  tp  Ireland,  and  the  money  was  to  be  paid  there,    pant  v.  Lord 
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OF  THE  INTERPRETATION 

but  it  was  notmentIoned*what  interefl;  was  to  be  paid ; 
my  lord  keeper  was  of  opinion,  ti:iat  it  ftould  carry 
Iri/k  intereft. 

So  where  the  value  of  a  fhip  and  cargo  was  recover- 
ed on  bill  filed  againfl  the  ladia  Company,  thp 
tranfaaions  having  happened  in  L/d/a,  theniafler  was 
dire61ed  to  compute  interefl  on  the  value,  at  the  rate 
rnoney  bore  in  India. 

And  if  the  value  ot  any  thing  be  exprefsly  ftipuiatr 
ed  in  a  contrail,  the  value  (hall  be  intended  as  things 
are,  at  the  time  when  the  contraci  takes  GiYetl. 

As  if  rent  be  to  bepaidatagiventime,atwhich  time 
a  fhiiling  is  oi  the  value  of  twelve  pence;  audit 
afterwards  become  only  of  the  value  of  fix  pence,  as 
was  frequently  the  cafe  in  former  times  :  if  the  mon- 
(^y  be  tendered  at  the  time,  the  leiTor  fnall  not  after- 
wards recover  any  more  (hillings,  than  would  have 
paid  the  rent  at  the  rate  money  was  valued  at,  when 
the  rent  was  due  and  tendered. 

*  So,  if  one  be  to  pay  on  fuch  a  day  fi  .e  quar'ters  of 
corn  ;  and  at  the  day  of  the  contract  entered  into  it  is 
valued  at  ^  >  ,  and  at  the  day  of  payment  at  5 '.  he  v/ili 
be  entitled  either  to  five  quarters  of  corn  or  five 
pounds. 

So,  on  a  bill  to  have  a  jointure,  defeElive  in  value, 
made  good  the  hufband  having  covenanted  that  the 
lands  fettled  v\'ere  of  a  fpecific  annual  amount,  it  wa5 
decreed  accordingly  ;  but  the  value  of  the  lands  was 
ordered  to  be  eftirnated  as  they  were  at  the  time  of 
the  jointure  fettled,  and  not  according  to  the  value  at 
the  time  of  the  decree, 

Bui  it,  by  i^eafon  of  improper  delay,  the  value  of  the 
fubjeft  llipulated  about  is  varied  between  the  time  of 
the  contraft  being  made,  and  its  being  performed,  the 
lofs  mull  be  borne  by  the  party  who  was  to  carry  the 
contratl  into  execution  :  as  if  one  were  bound  under^ 
penalty  to  transfer  Hock  at' a  given  time,  and  he  neg- 
lected fo  to  do,  and  the  ftock  rofe  in  the  mean  time  j 
,  he  fliould  transfer  the  ftock  fllpulated  in  fpecie,  and 
r»ot  fo  much  as  it  was  worth,  on  tli(p  day  when  he 
O'j/^h:  to  have  transferred  it. 

And 


.    ofagreements, 

*  And  feveral  deeds,  made  at  the  fame  time  tocfTeol    [  *4to.  j 
one  objeft,  will  be  conflrucd  as  oncaffurance ;  bat  fo 
that  each  Ihall  have  its  diltintt  operation,  to  carry  on 
the  main  defign- 

Thus,  where  a  father  put  his  fon  apprentice,  and  Montagu*-  v^ 
entered  into  a  bond  of  one  thoufarid  pounds  for  his  i'^<^^mhc, 
fidehty,  and,  at  the  lame  tuDC,  took  a  covenant  rrom 
his  mafter  that  he  fhould,  at  leaft  once  in  a  month,  fee 
his  appprenticG  make  up  his  caOi  :  it  was  held,  on  a 
bill  filed  to  be  relieved  againft  an  aftion  brought  on 
the  bond,  that  the  bond  and  the  covenant  ouglit  to  be. 
taken  as  one  agreement  ;  and,  therefore,  that  the  fa- 
ther {hould  beanfwerable  for  no  more  than  the  m.arter 
could  prove  the  apprentice  embezzled  in  tlie  firlt 
month,  when  the  embezzlefment  began. 

So,  wher«  a  man  covenanted  by  marriage  articles  to    Trcati'r  of 
pay  the  legacies   charged  upon  his  wile's  eftate,  and    Equity,  4^, 
gave  a  flatule,  and  alfo  a  mortgage  of  his  own  eftatc, 
to  fecure  the  fame  ;  and  by  an  indorfement  upon  the 
mortgage  the  fame  was  to  be  void,  unlcfs  the  wife's 
eftatc  was  fettled  upon  him  for  life,  i^c.  according  to 
ihe  marriage  articles  ;  this  *  indorfement,  though  up-    f   *  4 1 1,  T 
on  the  moitgageonly,  v/as  fuificicnt  to  dilcharge  the 
flatute  and  articles  :  for  all  the  inflruments  being  exe- 
cuted at  one  and  the  fame  time,  authenticated  by  the 
fame  witneftes,  and  part  of  the  fame  agreement,  ar*? 
aJI  but  as  one  conveyance. 
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THE  eiTence  of  a  contra8:  or  agreement  being  the 
right  ve/ted  in  one  party,  and  the  obligation  in- 
curred by  the  other  ;  it  is  clear  that  every  contraft  ot 
agreement  between  two  or  more  parties  may,  at  any 
time  before  it  is  to  be  executed,  be  refcinded  by  ali 
parties  di [Tenting  or  receding  from  the  bargain  :  for 
the  confummation  depends  upon  the  fame  confent  ois 
which  the  inception  of  the  cohtra6t  is  founded. 

Therefore  if  A.  contrafl  with  R.  that  it  B.  lay  him 
into  his  cellar  three  tons  ot  wine  before  MichaehnaSf 
A.  will  fend  into  his  (B's)  barn  twenty  quarters  of 
wheat  before  Chnftmas  ;  the  parties  may  by  their  re- 
ciprocal affent,  diflblvethe  contraft  at  any  time,  be- 
fore either  of  thofe  days. 

*  So,  if  two  exchange  land  by  deed,  or  withou'  deed, 
and  neither  eater;  they  may  annul  the  exchnnge,  by 
mutual  confent,  foit  be  by  deed,  but  not  by  parol. 

Again,  it  a  lefiee  for  twenty  years  m.ake  a  leafe  for 
ten  years,  and  afterwards^  take  back  a  leafe  for  five 
years,  this  does  not  inure  by  way  of  furrender  ;  be- 
caufe  a  petty  leafe  derived  out  of  a  greater  cannot 
be  lurrendered  back  again,  but  it  inures  by  difTolutiori 
of  the  contract  :  tor,  a  leafe  of  land  is  but  a  contract  eX'- 
ecutory  from  time  to  time  of  the  profits  of  the  land  to 
arife  ;  as  a  man  may  fell  his  corn  cr  his  tythe  to 
fpring,  or  to  be  received  for  feveral  years  to  come. 

Upon  this  principle  an  agreement  may  be  waived' 
With  the  concurrence  of  all  parties. 

Thus,  where  lord  and  tenant  had  entered  into  an 
agreement  lor  inclofing  a  piece  ot  ground,  parcel  of  a 
manor  on  which  the  tenants  had  a  right  of  com- 
mon. To  efTeftuate  this,  the  lord,  by  a  feparate 
inflrument  had  releafed  each  particular  tenant  from 
all  quit-rents  and  other  fervices  ;  and  the  tenants, 
by  another   iailrument  of  like  date,  confented  to  the 

inclofure. 


OF    DISANNULLING,   &c. 


*!nclofure,  and  rel^afed  all  their  right  of  common  in    [  *4*4'  1 

the  ground  {o  to  be  inclofed.      The  inclofure  was  fet 

about,  but  the  hedges  being  privately  thrown  down,   , 

and  other  obftru6Hons  happening,  the  lord  relinquiHi- 

cd  his  defign ;  and  the  tenants  of  the  manor  continued 

to  enjoy  their  right  ot  common  and  to  pay  their  quit- 

r«nts,  and  do  fuitand  fervice  at  the  lord's  court  in  the 

fame  manner,  as  if  no  fuch  agreement  had  ever  been 

made  ;  but  the  inftruments,  which  had  been  recipro-^ 

cally  executed  in  confequenceofthat  agreement,  were 

neglefted  to  be  cancelled.      A  queftion,  afterwards, 

arofe,  betweeen  the  alienee  of  the  lord  and  a  reprefen- 

tative  of  one  ot  the  tenants,  who  had  paid  quit  rent, 

&c.   and  enjoyed  the  common  for  five-and-twenty 

years  after  the  agreement  entered  into,  whether  an  in- 

ftrument,   given  under  this  agreement,  releafing  the 

right  of  common,  was  a  good  bar  to  an  avowry  made 

iiponadiftrefs  levied  for  arrears  of  quit-rent,  due  from 

the  defendant  as  tenant  ot   the  manor;  or,  whether 

the  fubfequent  tranfaftions,  viz.  the  enjoyment  of  the 

rightof  common  on  the  one  hand,  and  the  payment  ot 

the  quit  rent  on  the  other,  did  not  amountto  a  waiver 

of  the  agreement  ?  and  it  was  held  that  they  did. 

*  And,  in  fome  cafes,  o?ie  oi  the  parties  alone  may  {"  *4l5,  3 
refcindthecontraft  :  as  in  fales  with  liberty  of  refufal. 
Thus,  if  any  thing  be  purchafed  and  paid  for,  but 
on  condition  to  be  returned  on  certain  events  flipulat- 
cd ;  there,  on  the  event  happening,  the  thing  purchaf- 
ed may  be  returned  by  the  one  party,  and,  upon  the 
return,  the  contraftis  annulled  bv  virtue  ot  the  ori^inaC 
terms  thcreot,  without  any  afcf  ual  rcacceptance  or  fub- 
fequent affent  of  the  other  party  ;  for  he  has  no  op- 
tion to  refufe  to  take  the  thing  fo  fold  back.  And  upon 
the  ground  that  the  contra6t  is  annulled,  the  party 
having  paid  his  money,  and  on  fuch  a  contraft,  may, 
on  the  return  of  the  thing  fold,  recover  it  back  on  an 
afclion  tor  money  had  and  received. 

But,  in  contrafts  executed  and  confumraate,  if  the 
firil  parties  have  put  it  in  the  power  of  a  third  perfon, 
or  of  a  contingency  to  give  perfe6tion  to  their  afts, 
they  have,  thereby,  put  them  out  of  their  own  reach 
and  liberty.  They,  therefore,  cmnot  then  refcind 
or  revoke  them  :  as  if  I  cojitra6l  with  you  for  cloth  at 
K  e  ■  fuch 
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OF    DISANNULLING 

f  *  4*6.  3      fucha  price  as  }.  S.  fhall  name,  there,  *if  J.S.  refufe 

to  name,  the  contraft  is  void  :  but  the  parties  cannot 
annul  it ;  becaufc  they  have  put  it  in  the  power  of  a 
third  perfon  to  pertett. 
Ibid.  92.  So  it"  I  enfeoff  J.  S.  to  the  ufe  of  fuch  an  one   as 

J.  D.  fhall  name  within  a  year;  there,  if  J.  D.  name 
A.   B.  it  is  not  revokable  :   becaufe  the  ufe  paifeth 
prefently,  and  the  contratl  is  executed  by  operation 
of  law. 
Ibid.  9t.  After  the  time  that  a  contraft  or  agreement  is  flipu* 

I  H.  7. 14. 1 5,  ]ated  to  be  performed  is  pafl,  there  is  a  perleflion  given 
Cfo.tu.Bar.Sg.  -^  ^^  a61ion  on  the  one  fide,  that  renders  it  imlifTolu- 
ble,  and  not  to  be  annulled.  But  it  may  flill  be  releaf- 
ed  ;  there  being  a  difference  between  dilTolving  the 
contrac):,  and  a  releafe  or  furrender  of  the  thing  con- 
tracted for. 

A  releafe  may  be  either  exprefs  or  tacit.  The  for- 
mer is  accompliflied  by  a  regular  acquittance  or  dif- 
eharge.  The  latter  is,  where  the  party,  in  whofe  fa- 
vor the  obligation  arifes,  cancels  the  obligation,  by 
deftroying  theinftrumentby  which  it  may  be  proved, 
or  the  like. 
C  *  4^7*  J  *If  he,  who  is  tobe  benefited  by  another's  fulfilling 

his   contra6t  or  agreement,  is  the  occafion  v/hy  it  is 
not  carried  into  execution ;  the  contrail  or  agreement 
is  thereby  entirely  diffolved,  and  the   party   bound 
difcharged  from  his  obligation. 
8  Rep.  92.  Therefore  if  the  condition  of  an  obligation  be,  that 

oi  "'  ^'^  '  the  obligor  fhall  enfeoff  the  obligee  of  certain  land  be- 
fore fuch  a  day  ;  and  then  before  the  day,  the  obligee 
difleifes  the  obligor,  and  keeps  the  land  by  force  until 
aker  the  day,  fo  that  the  obligor  cannot  enter  :  this 
■will  excufe  the  performance  of  the  condition. 
05  H.  6.  tr.  So,  it  one  leafe  a  houfe,  by  indenture,  on  condition 

isarr.  i62.ciied  that  the  leffee  fhall  not  permit  any  lewd  woman  to 
^«P«  9«'  refide  within  it,  if  he  be  warned  thereof  by  the  lelfor ; 
and  that,  if  he  do  not  turn  her  out  within  fix  weeks 
after  warning  by  the  leffor  or  his  fervant,  that  the 
kffor  Ihall  re-enter  :  the  leflee  may  plead,  that  the 
leffor  oufted  hitn  with  force,  and,  againft  his  will, 
put  fuch  woman  into  poffeflion,  and  made  her  con- 
tinue there  with  force,  againft  the  leffee's  will,  tor  fix 
weeks,  ^c. 
a8  E,  4.  8.  b.  ]        5q^  where    une   covenanted,  by    indenture,    to 

build 
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♦  build  him  a  houfe  of  certain  dimenfions  within  a  [  *  4>8.  ] 
certain  time  for  ten  pounds,  and  an  aftion  of  cove- 
nant was  brought  for  nonperformance  of  the  contraft; 
the  defendant  pleaded,  that  he  went  and  was  ready  to 
have  built  the  houfe,  and  that  the  plaintiffcommandcd 
him  that  fie  fhould  not  build  it,  by  reafon  of  which 
he  left  it  undone  :  and,  on  demurrer,  Littleton  held 
this  a  good  plea  ;  for,  if  the  carpenter  had  come  on  to 
the  plaintiff's  premifes  after  this  command,  the  plain- 
tifFmight  have  had  an  a6tion  of  trefpafs  againll  him 
for  his  entry,  and,  therefore  the  commandment  was  a 
fufficient  difcharge  to  the  carpenter. 

So  where  a  leflee  tor  five  years  covenanted  to  build 
amill  within  the  term,  and,  becaufe  he  had  not  done  it, 
the  lelfor  brought  an  aftion  of  covenant ;  it  was  held 
a  good  plea  to  fay,  ''  that  the  XtSov  forcibly  held  him 
out  during  the  laft  three  years  of  the  term,  fo  as  that 
he  could  not  build  it." 

And  where  a  IsfFee  for  years  covenanted  to  drain 
the  water  which  was  upon  the  land,  before  fuch  a  day  ; 
and,  afterwards,  the  leffor  entered  before  the  day  and 
held  him  out  and  *  difturbed  him  in  doing  it :  this 
difannulled  the  covenant. 

Again,  it  is  held,  upon  the  fame  principle,  that  if 
A.  be  bound  to  B.  that  J.  S.  (hall  marry  G.  before 
fuch  a  day  ;  and,  before  the  day  B.  marries  her,  he 
Ihall  take  no  advantage  of  the  condition  :  becaufe  by 
his  (B.'sj  means,  it  could  not  be  performed. 

So  it  A.  be  bound  to  B.  in  a  bond,  conditioned  to 
convey  to  B.  his  manor  of  DaU  at  fuch  a  day  ;  and 
at  the  day,  A.  come  to  B.  and  tender  him  livery  and 
feifin,  and  he  refufc  :  A.  is  difcharged  for  ever. 

And  if  one  be  bound  tome  in  20/.  upon  condition 
to  pay  10/  at  the  feaft  of  Eajler  ;  and,  at  that  ieaft,  he 
offer  me  the  10/.  and  I  reiufe,  the  bond  is  difcharged 
for  ever. 

So  if  a  maa  be  bound  to  appear  at  a  day,  and,  be- 
fore the  day,  the  obligee  call  him  in  prifon,  the  bond 
is  void. 

And,  in  fuch  cafes,  the  party  bound  to  performance 
will  be  in  the  fame  CQudition  as  if  the  agreement  had 

been 
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|£  *420.  ]    been  fulfilled  by  him  '.for^  *  if  he  zvkom  it  concerns  to 
have  my  part  of  tJu  covenant Julfilled,  is  the  cccafion 
zohy  it  is  not,  it  is  the  fame  thing  to  me  as  if  it  were 
fi^filled. 
C0.Litt.2io.b,        Thus,  if  a  man  make  a  feoffment  in  mortgage,  up- 
on condition  to  be  void  upon  payment  of  money  by 
the  feoffor,  &c.  to  the  feoffee,  at  a  day  ;  if,  at  the  day, 
the  feoffee  is  out  of  the  realm,  the  feoffor  is  not  bound 
to  feek  him,  or  to   go  out  of  the  realm  to  him  :  and 
then,  becaufe  the  feoffee  is  the  caufe  that  the  feoffor 
cannot  tender  the  money,  the  feoffor  may  enter  into 
the  land,  as  if  it  had  been  duly  tendered. 
i8  E.  4.  8.  b»  So,  in  the  cafe  before  Rated,  where  a  carpenter  cov- 

*^^*'**  enanted  to  build  another  a  houfe  upon  his  land  for 

10/.  and  came  prepared  fo  to  do,  but  was  ordered  by 
him  to  dcfill :  the  carpenter,  after  fuch  command  to 
defiff,  might  have  maintained  an  aflion  for  the  10/. 

The  right  accruing  by  virtue  of  a  contraftor  agree- 
ment, may  alfo  be  loll  by  abandonment. 
r  ^421.  J  Thus,  where  one  mortgaged  lands,  and,  in  *  the 

^nV'  '^'^'^^*  ^tt^  of  mortgage  there  was  a  covenant  to  re-convey 
9  •:\oa»  9.  ^4  uponfix  months  notice  of  the  payment  of  the  princi- 
pal fum  and  intereft  ;  and  alfo  a  covenant  that,  in  cafe 
the  eftate  was  to  be  fold,  the  mortgagee  fhould  have 
the  pre-emption,  (it  appearing,  that,  after  the  death 
of  the  mortgagor,  an  agreement  had  been  entered  in- 
to for  the  faleof  the  ellate  to  another  perfon,  and  that 
neither  that  perfon  nor  the  heir  of  the  mortgagor, 
^knew  any  thing  of  this  covenant,  the  counterpart.of 
the  inortgage  deed  having  been  delivered  up  to  the 
attorney  of  the  mortgagee,  who  had  denied  giving  any 
copy,  but  had  infifled  on  payment  of  the  principal  and 
intereft,  on  the  ground  that  the  fccurity  was  too  nar- 
row for  the  money  he  had  lent,  and  threatened  fore- 
clofure;  but  had  never  mentioned,  that  the  mortgagee 
■was  to  have  the  benefit  of  pre-emption,  until  after  the 
eftate  was  fold)  it  was  held,  that  he  fhould  not  claim 
it  to  the  prejudice  of  the  purchafer  and  the  heir,  after 
having  had  fo  long  a  time  in  which  he  might  have  fo 
done  before  the  eftate  was  fold.  And  the  court  de- 
creed accordingly. 
Powell  V.Han-       And,  upon  this  principle,  it  has  been  held,  that,  if  a 

^.^V'^' *••*?.  "  binding 

Will.  82.  ^ 
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binding  agreement  be  entered  into* by  hufband  and  [  *  ^22.  J  . 
wife,  previous  to  theirmarriagc,  rcfpecting  her  prop- 
erty, the  effect  ot  which  is  to  give  her  an  exclufive 
right  to  it  as  her  feparate  eftate ;  yet,  ii  (he  conllantly 
permit  her  hufband  to  receive  the  intereft  ot  it,  it"  it 
be  pcrfonal  clhtc  invcllcd  in  the  funds  or  fecuriiics ; 
or  ihc  rents  and  profits,  it  it  be  a  real  eftate  ;  the  law- 
will  intend  that  fhe  conlentcd  to  her  hufband's  receipt 
ot  it:  and  a  contrary  interencc  would  be  a  hardlhip  on 
the  hulband,  who,  probably  depending  upon  the  wife's 
permitting  him  to  receive  this  leparate  cltate  at  a  gift, 
may,  on  Inch  a  prefumption,  have  lived  in  a  more 
plentiful  manner,  the  comfort  whereof  the  wife  mult 
have  (hared  in  ;  and  it  Ihc,  at  a  future  period,  were 
allowed  to  make  her  hulband  debtor  for  this  money, 
this  might  ruin  the  hufband  ;  or,  in  caleof  his  death, 
prove  equally  prejudicial  to  hischildicn. 

But  this  intendment  ot"  law,  may   be  rebutted  by    R:aoutvLp 
parol  proof,  th^t  the  wife  had  no  defign  to  abmdon    u,  1  Atlt".  269" 
her  right  to    fuch  feparate  eftate.      And,  therefore, 
where  a  woman  hnd  ^^00/.  per  annurn   fettled  upon 
her  as  pin-moiiey.  of  which  200/.  per  annum  o\\\y  had 
been  paid  her  by  her  hufband  for  lonie  years  *bcfore    [  *423.  J 
his  death  ;   fhe  was,  on  a  bill  filed  in  Chancery  for 
that  purpofc,  let  in  to  have  the  arrears  made  a  charge 
on  her  hufband's  aiTets,  on  producing  evidence,  that 
often,   on  her  complaining  of   being  paid  Ihort,  her 
hufband  had  told  her  that  fhe  fliould  have  it  at  laft. 

A  contratfof  a  lower  degree,  may  likcwife  be  deter- 
mined or  annulled,  by  acceptinga  cgntraft  of  a  high- 
er degree  for  the  fame  thing. 

And,  therefore,  if  a  man  be  indebted  to  me  by  fim-    ^^  p  . 

pic  contra6t,  and,  afterwards,  enter  into  a  bondox  obh.    21  b.  Bro,  In. 
gallon  t©  me  for  the  fame  debt  ;  the  fimple  contract    Contr-d<ft,  29. 
is   thereby  determined  :    for,  otherwife,   the  debtor    \  ^  l^\  \^ 
would   be  doubly  charged.  H.7  21  a!  Fuz. 

(*)  So,  a  judgment  obtained,  determines  a  contraft    ^'^'-Brev.  28^ 
for  the  fame  fum.  Therefore,  if  a  man  recover  in  debt    ft,°nger  '%^ 
i:pon  a  contra6>,  and  omit  to  take  out  execution,  yet    bona  for'ihtf 
he  cannot  have  a  new  a6lion  of  debt  upon  the  con-    debt, vide  ib.d. 
traa  ;  bccaufe  the  nature  ot  the  duty  is  chaijged  by    Abr/ik!  Debt 
the  jtuj^ent  of  record.  83.Dyer  230  b. 

But     *^'»  '^''^^  deed 
bs  only  iidert- 
ed  and  fealcd, 
(*)  6  Rep.  45.  g'E,  4*  50  b,  51  a,  and  not  deliver- 

cd  or  made  an 
efpecialty, 
Fiizh.  tit.  Debt 
68.  ili.  6.8.«, 
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r  *  424.  J  Ba4  contraQs  of  equal  degree  do  not*  extinguifli 

f^rd*^v^  Pester !  ^^  determine  each  other ;  and  therefore  a  bond  given 
Mayre>  Cro,  ^oi"  the  fame  debt  for  which  another  bond  has  been 
Jac.579.ct  vule  previoufly  given,  is  not  fufficient  to  avoid  the  form- 
Bro  ti't^  Con  ^^  "  fo^  i^s  Operation  is  but  to  givc  another  a6lionupon 
traft.&c.  38.  a  bond.  And,  a  muUoJoriiori,  a  new  bond  is  not  luf- 
11  H.4  79  b.  ficient  to  difcharge  a  judgment. 
eVcp  ^45  And,  upon  the  fame  principle,  it  is  held  that,  if  the 

obligee  in  a  bond  accept  of  a  bond  in  nature  of  a  flat- 
ute  ftaple  for  the  fame  debt,  and  in  full  fatisfaftion 
of  the  bond,  yet  this  is  no  difcharge  :  for,  a  flatute  ila- 
ple,  or  bond  in  the  nature  therof,  is  but  a  bond  re- 
corded; and  one  bond,  be  it  of  record  or  not  of  record, 
cannot  merge  another. 
Prefton  v- Per-        g^^^  ^j."  ^^^,q  records  bc  of  cqual  degree,  the  one  can- 
^,  J       ■       *    not  determine  the  other.      And,  therefore,  where  a 
fcire  facias  was  brought  in  Chancery  upon  a  reconu- 
fance  there,  and  the  defendant  pleaded  to  ilTue,  and 
the  iflue  was  fent  to  the  King's  Bench  to  be  tried,  and 
found  for  the  plaintiff,  and  judgment  given  for  him 
there  :  and  then,  the  plaintiff  brought  debt  in  the  com- 
C  *^4®S»  j      mon  bench  upon  this  judgment,  and  had  *  judgment 
there  alfo  to  recover ;  and,  afterwards,  brought  a  fcire 
Jacias  in  the  King's  Bench,  to  have  execution  upon 
the  judgment;  the  latter  recovery  was  pleaded  in  bar 
of  that  execution,  whereupon  the  plaintiff  demurred. 
And  the  court  held  that  it  was  no  plea  ;  becaufe  the 
one  judgment  cannot  determine   another  judgment 
which  is  of  equal  nature,  no  more  than  one  obligation 
can  determine  another, 
'■t'ide  fupra,  And  we  muft  carefully  diflinguifh   between  cafes, 

917—223.  where  the  infertion  of  parol  contrafts  or  agreements 

in  deeds,  is  merely  by  way  of  recital,  or  with  a  view 
to  corroborate  them,  and  enlarge  the  remedy  for  en- 
forcing them  ;  and  cafes  of  the  nature  before  alluded 
to,  where  the  contraft  itfeli  is  intended  to  be  put  un- 
der feal,  and  turned  into  a  fpeciaky  :  for,  in  the  for- 
mer cafes,  the  fpecialty  does  not  alter  the  nature  of 
the  contract ;  but  the  party  having  a  right  to  require 
performance,  may,  at  his  eleffion,  proceed  either  on 
the  parol  contraft,  or  the  fpecialty, 

Contrafts,  entered  into  by  deed,  cannot  be  dif- 
chargcd  or  difannuUcd,  by  a6l  of  the  party  by  parol  : 

therefore, 
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therefore,  the  merely  *  delivering  upo(  an  indenture      \  *^t6.  ^ 
of  covenant,  bill,  or  bond  to  pay  a  fum   of  money,     iH.7.14,  15 
will  not  difcharge  or  avoid  the  obligations  created  by     Bro.tu.Bar.^p. 
them.     Confcquently,itisnopIeatoana6]ion  ofdebt    Cro.  jacg** 
upon  bond,&c.to{ay,that  the  obligee  re-delivered  the    L"tw.  358. 
bond  to  the  obligor  in  lieu  of  an  acquiuance,   if  the    ^rs'to-fcr!"''^' 
obligee  has  regained  the  podeflion  of  it.     And,  upon    2Roi:jR*ep. 
thelame  principle,  accord  and  fatisfa6tion  is  no  dil-     "o-^  C.  Pal- 
charge  o[  a  covenant ;  for  a  covenant,  being  created    ^^'  "°* 
by  deed,  cannot  be  difcharged  but  by  deed.  v 

Nay,  even  payment  itfelf  is  no  plea  to  a  bond  ;  for 
it  mull  be  difcharged  by  matter  of  as  high  nature  as 
itfelf  ;  and,  thereiore,  admits  of  no  plea  of  any  aft  of 
the  obligor,  but  that  of  a  releafe  under  feal. 

But,  where  a  wrong,  or  default  fubfequent,  together 
with  a  deed,  gives  an  aftiontorecovcr  damages  (which 
are  only  in  the  perfonaltyj  for  fuch  wrong  or  default ; 
there,  the  damages  may  bedifcharged  by  matter  of  fa£l 
or  parol  :  as  if  one  by  indenture  oi  leafe,  covenant  to    iin°^Lutwick*' 
repair  and  maintain  houfes  in  reparation,  from  time  to     s^'s.  Ai^en  v. 
time  during  the  term  demifed  ;  in  fuch  cafe,  accord      j  *  427.    J 
and  *  fatisfaclionis  a  good  difcharge  for  the  damages    Biague.Cro.fa. 
demanded,  by  reafon  ot  the  breach  of  the  covenant  :    cafe.Nov!  ur., 
but  the  covenant  remains.  S.C.6Rcp,  4j 

Although  it  be  generally  true  that,  at  law,  a  parol 
agreement  will  not  be  admitted  to  contravene  the  terms 
of  an  agreement  contained  in  a  deed,   or  any  other 
agreement  in  writing  ;  yet,  in  fome  cafes,  it  is  other- 
wife  in  equity  :  for  there  it  is  held,  that   parol  evi- 
dence may  be  admitted  to  rebut  an  equity  ;  and,alpe- 
eific  execution  being  an  equity,  thofe  courts  will,  un- 
der fome  circum fiances,  admit  parol  evidence  to  fhew, 
that  a  written  contraftor  agreement  has  been  waived  in 
part,  or  in  the  whole,  or  varied  in  the  terms  of  it,  by 
a  fubfequent  parol  agreement.     As  if,  altera  mortgage    t^.^'m-. 
made  withmtereltrelervedatnvep^rc^w/w/Wjtnemort-    Ecgewonh,  6 
gagee,  upon  reprefentation  by  the  mortgagor  that  the    ^^''-  ^'""  Ra- 
diate will  not  afford  to  pay  fo  high  an  intereft,  agrees    ^  '^* 
to  reduce  it  to  fuch  rate  as  a  third  perfon  fliall  name, 
and  the  third  perfon  mentions  threepf  r  centinn,  and  that 
isafTentedto  :  infuch  cafe,  the latteragrecment.altho' 
by  parol,  will  controlthe  former.  And,  il  therebeany 
denial  of  it,  a  court  of  equity   will  dlrc<5l  an  illue  t© 
afcertain  thefaft. 

L'pon 
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428.  J  *  Upon  this  ground  the  lord  keeper,  in  the  cafe,  o£ 

G'lrman  V.  Sa.       -,  ^  .    „°  ..  „  ,...„,    ^       ;,,         ,.    , 

I'.r&urv,  1  V'crn,    Gorman  zrxa  .)> ay hury,   dilmilied  a  bill,  whien  Was 
«40'  brouglit  to  have  an  agreement  executed  in  fpecie. 

Legal  V. Miller,        So  in  the  cafe  of  Legal  and  Miller,  it  was  held,  that 
tqq"'"^    ^^'    arTagreement  bearing  hard  upon  one  of  the   parties 
was  u-aived  ;  a  new  and  different  agreement  by  parol 
being  fhewn. 

And  luch  new  agreement  by  parol,  if  in  part  execut- 
ed on  one  fide,  v/ill  be  decreed  to  be  fpecifically  per-, 
formed  on  the  other. 
^Vin.Abr.5a2.  Thus,  where  W,  leafed  an  houfe  to  N.  for  eleven 
Abr,  'l%!\s^'  years,  and  was  to  allow  20/.  to  be  laid  out  in  repairs  : 
the  agreement  was  reduced  into  writing,  and  executed 
by  both  parties.  N.  repaired  the  houfe  ;  and  finding 
that  it  would  take  a  much  greater  fum  than  the  20/. 
told  W.  of  it,  and  that  he  would  neverthelefs  go* on 
and  lay  out  more  money,  if  he  would  enlarge  the 
term  to  twenty-one  years,  or  add  fourteen  years,  or  as 
many  as  N.  fliould  think  fit.  W.  replied,  that  they 
would  not  fall  out  about  that.  W.  afterwards  declar- 
ed that  he  would  enlarge  the  term,  without  mention- 
L  *4-.9'  J  ing  any  time  in  certain.  On  a  bill  to  *  com.pel  an  ex- 
ecution of  the  agreement  according  to  theie  latter  terms, 
the  IMafter  of  the  Rolls  laid,  that,  before  the  ftatute, 
written  agreements  could  not  be  conti"oled  by  parol 
agreementsofa  contrary  import,  or  altering  them,  but 
that  this  was  a  new  agreement;  and  the  laying  out  the 
money  was  a  performance  on  one  part,  and  that, 
therefore,  it  ought  to  be  carried  into  execution  on  the 
ether  part. 
Vidfr  infra,  g^j  ^ve  muft  carefully  diffinguifh  thefe  fort  of  cafes, 

from  cafes  of  fccretagreem.ents,  made  to  impofe  upon 
parties,  to  other  agreements,  by  altering  the  terms  of 
them, 
^^^^7,"^ 't'^*        In  all  cafes  where  parol  agreements  arefetup.  in 
Crinv  2  tr,      equity,  to  fhew  a  waiver  or  alteration  or  contracts  in 
(a.Air.3z,33,    writing  rcfpeBing  lands,  a  very   clear  proof  oi  ^e 
former  will  be   expc6ted  ;  for  the  flatute   of  frauds 
and  perjuries  requires,  "  that  ail  contracts  arid  agree- 
ments concerning  lands,  &?r.fliould  be  in  writing." 
Now, an  agrcementto  waiveacoutraft  ror  a  purchafe, 
i.s  asmuchanagreementconcerning  lands.as  the  orig- 
inal contract  itfeU  is.  And  Lord  Uai duncke.  thought, 
that  proof  of  a  parol  ^vMiver  of  an  agreement  for  a  fale 
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*of  land  by  two  perfynsfone  of  whom  was  then  tenant      [  *430'  j 

of  the  land,  and  paid  rent  to  thepcrfon  on  whofebehalf 

the  waiver  was,  and  who  was  mortgagee  oi  the  eftates; 

and  the  other  of  whom  was  proved  to  have  declared 

tliat  he  was  to  (hare  in  the  pnrchalcj  was  infufficient 

to  difcliarge  a  contrat)  iii  writing. 

And  where  a  decree  ha\  ing  been  made,  the  dcfen-     M'akciin  v. 
dantto  a  bill  to  execute  the  decree  by  way  ol  anfwer,    Wakdio, 
fet  forth  a  parol  agreement  in  bar,  to  which  the  plain-     *  Claa,  Ca.  £, 
tiff  demurred ;  the  demurrer  was  allowed,  tho'Jgh  the 
agreement  was  fubfequent  to  the  decree  :  for,  it  was 
faid,  that  the  decree  fhould  proceed,  and  if  the  defen- 
dant would  have  advantage  ol  the  agreement,  hemuft 
bring  an  original  bill  ;  becaufe.  If  he  fliould  have  ad- 
vantage of  it  by   way  ct  defence,  one  witnels  would 
Icrve  his  turn  ;  but,  if  the  defendant  in  his  anfv/cr  to 
an  original   bill,  denied  the  agreement,  one  witnefs 
would  not  convici  him :  fo  that  by  this  way  of  anfwer, 
the  plaintiff  in  this  fuit  would  lofe  the' benefit  of  his 
anfwer  in  an  original  fuit,  inftituted  upon  the  latter 
agreement. 

But,  it  is  not  only  contrary  to  the  letter  *and  fpirit  [  *  431.  3 
of  the  llatuteof  frauds  and  perjuries,  but  to  the  rules  of 
the  common  Ia^v  before  that  flatute  was  in  being,  to 
add  any  thing  to  an  agreement  in  writing  which  is 
complete,  and  reduced  into  deeds  and  writings;  by 
admitting  parol  evidence  to  explain  it  to  have  beeri 
iTieant  to  operate  otherwife  than  the  language  in  which 
it  is  conceived  Imports :  and,  therefore,  fuch  evidence 
ought  in  all  cafes  to  be  laid  aGde,  and  no  advantage 
taken  of  it  on  either  fide. 

Thus,  where  the  portion  of  a  wife  appeared  by  fet-    Fartsricke  v. 
tlemcnt,  made  on  hef  martiagc,  to  have  been  5,300/.     ^^"•*'"'>'  ^^ 
and  it  was  proved  that,  at  the  time  the  fettlement  was     "^  *' 
executer*,  the  wife  gave  a  bond,  hgned  by  her,  to  the 
hulband's  father,  in  the  penalty  of  140Q  .for  fecuring 
700L  but  the  hufband  in  his   dwn  hand  wrote  at  this 
Dottom,  /  ozvn  this  to  be  my  debt:  Lord  Hardzmckc  was 
of  opinion,  that  he  was  obliged  to  lay  but  of  the  cafe 
all  parol  evidence  that  had  been   read  to  explain  this 
tranfatfion  and  that  no  advantage  ought  to  be  taken 
oi  it  on  either  fide. 
So  where,  on  a  bill  brought  for  dower  the  defendant,    Tinney  v,  T-n- 
f  f  the    "*'^''  S-'^'-''-  *} 
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[  "^  432 »  J  the  heir  at  law,  infifted,  that  *  the  hufband  in  his  life-  ^ 
time  gave  a  bond  in  the  penalty  of  1000/.  in  truft  to 
■Secure  to  his  wife  500/.  in  cafe  (he  furvived  ;  and  that 
it  was  intended  at  that  time  in  lieu  of  dower;  and  that 
flic  acknowledged  it  to  be  fo;  and  offered  to  read  evr-  . 
denceoi  heracknowledgment: the  lord  chancellorvi^as 
of  opinion,  that  parol  evidence  could  not  be  aljowed 
in  this  cafe,  it  being  a  cafe  within  the  flatute  of  frauds 
and  perjuries. 

But  we  mull  be  careful  to  obferve  the  di{lin6Hon, 
between  inflancescf  the  nature  of  thofe  laft-mentioned, 
•where  the  evidence  offered  is  to  explain  a  written  agree- 
ment, complete  in  itfelf ;  and  cafes  where  parol  evi- 
dence is  offered  to  fhew,  that  fomething,  intended  to 
be  infer^d  in  an  agreement,  Jias  been  omitted  by  mif- 
take  or  fraud  ;  for  the  latter  is  a  very  common  defence, 
in  a  court  of  equity,  to  a  bill  for  a  fpecific  perform- 
ance ;  and  there  is  no  doubt  but  that  fuch  evidence 
ought  to  be  received  ;  and  it  is  quite  equal,  whether 
it  be  infifled  upon  as  a  miffake  or  fraud. 
Jcynes  v.  Sta-  Thus  where  a  bill  was  brought  to  carry  into  execu- 
Tss'  ^  ^  *  ^^^^  ^^'-  agreement  for  a  leafe  of  a  houfe  during  the 
I  *4'-'3'>  1  ^'^^  of  the  defendant's  wife,  *  which  was  written  by 
the  plaintiflfand  figned  by  the  defendant,  the  lelTor on- 
ly, who  could  not  write,  but  made  his  mark.  The  de- 
fendant infifted  by  his  anfwer,  that  there  ought  to  have 
been  a  claufe  inferted  in  the  agreement,  that  the  ten- 
ant fhould  pay  the  rent  clear  of  taxes  ;  but  that  the 
plaintiff,  having  written  the  agreement  himfelf,  had  o- 
mittedit;  and  that  the  defendant,  unlefs  this  had  been 
the  agreement,  would  not  have  funk  the  rent  as  he  had 
done  from  14/.  to  9/.  per  annum  ;  and  the  defendant 
.    .  offered  to  read  evidence  to  fhew  that  this  was  part  oi 

the  agreement  and  it  was  faid,  that  this  evidence 
,oughttobereje£led,  as  contrary  to  the  flatute  of  frauds: 
"but  Lord  Hard^ncke  allowed  the  evidence  of  the 
omiffion  in  the  leafe  to  be  read. 

So  if,  on  an  agreement  for  a  m.ortgage  drawn  by  the 
"  '  ^  ^*  fiiorigafiee  the  mortgagor  being  a  rnarkjman  (that  is, 

unacquainted  with  the  art  of  writing)  the  mortgagee 
omit  to  infert  a  covenant  for  redemption,  the  mortga- 
gor will  in  fuch  cafe  be  at  liberty,  in  a  court  of  equi- 
'  ly,  to  infifl  upon  reading  evidence  to  fnew  the  omif- 
fion. 

So. 
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So,  li  a  mortgage  be  drawn  in  two  deeds,  *  one  an 
abfolute  conveyance  theothcr  a  deteafancc  ;  and  there 
be  an  omiflion  by  the  mortgagee  to  execute  the  de- 
feasance :  the  mortgagor  Ihall  be  permitted  to  (hew 
the  miftake. 

Again,  where,  by  agreement,  the  South-fea  com-    South-fea  mn. 
pany  were  not  bound  to  anfwer  tor  any  irregularity    P'"/  ".-  P'^- 
by  lupercargoes,  unlets   intormation   was  given  la    ^  y^^  „-.^ 
two  months  alter  their  return  home  ;    the  inllrunient 
was  drawn  up  on  board  the  fhip  and  in  a  great  liun  y, 
and  executed  there  by  the  party,  who,  when  he  got 
out  to  lea  and  read  it  over,  found  it  was  fix   months 
inftead   of  two,  and  brought  a  bill  to  be  relieved  a- 
gainfl  the  variation  in  the  inftrument  :   Lord   King 
lent  it  to  an  iffue  on  the  queflion,  Whether  it.was  the 
original  agreement  that  it  (hould  be  two  inftead  of  fix 
months  ?  and  the  vcrdift  being  in  favour  ot  the  plain- 
tiff, that  the   agreement  was  dehgned  to   be  in  two 
months,  a  decree  was  made  to  relieve  the  plaintiff  a- 
gainll  any  difhculty  by  that  variaticm. 

But  the  true  ground  upon  which  the  laft  mentioned 
decifions  appear  to  me  to  reft,  is,  that  the  prool"  offer- 
ed is  no  variation  of  the  agreement,  but  conliltcnt 
therewith,  and*cxplanatory  ot  it  only :  and  that  ftrong  f  *  aoc^  "| 
circumftanccs  of  fraud  or  miftake  pervade  allot  them: 
for  fuch  evidence  is  never  taff'ered  to  contradict  or  ex- 
plain away  an  explicit  agreement ;  becaufe  that  is,  in 
effeSV,  to  vary  itinretpe^t  of  things  fpeafically  exprejf- 
ed  therein  :  and  courrs  ought  to, be  very  cautious  in 
admitting  any  evidence  to  lupply  or  explain  written 
agreements  in  fpecific  circumftanccs  expielsly  ftip- 
ulated  ;  for  otherwife,  the  ftatute  of  frauds  would  be 
eluded,  and  the  fame  uncertainty  introduced  by  fup- 
pletory  or  explanatory  evidence,  which  that  ftatute  has 
ilipprelled  in  refpeft  to  the  primary  objeft. 

Thus  where  M.  and  ff .  had  the  occupation  of  cer-  Mere*,  ct  ai.  v, 
tain  clofes  of  lands  belonging  to  M.  called  A.  Clofe  ^;^y^'['  J'  "'• 
and  B.  Meadow  ;  and  C.  and  his  partner  came  to  an 
agreement  with  them,  by  a  memoiandum  in  writing 
figned  by  all  the  parties,  and  attefted  by  oneD.  where- 
by C.andhis  partner  agreed  to  exchangetheir  copper- 
mill,  &c.  with  M.  and  H.  in  confideration  of  thegrafs 
and  veftureof  hay  to  betaken  by  C.andhis  partner  off 
B.  Meadow,  and  articles  were  to  be  made  a'rcordingly ; 
biitno  mention  was  made  in  the  sgreement  refpe6HngA. 

Clofe, 
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|[  *  436.  J  Clofe,  and  only  of  ^a  fpecial  particular  interefl  in  B. 
Meadow.  Upon  this  tranfatlion  a  queftion  arofe  at 
mfi prius  on  an  aftion  of  trefpafs,  whether  C.  and  his 
partner  were  not  entitled  to  the  pofTeffion  or  A.  Clofe, 
as  well  as  the  hay  of  B.  ?4eadow  ?  and  to  fubflantiate 
this  claim,  D.the  fubfcribing  witnefs,  was  called,  and 
proved  the  v/ritten  agreement,  and  further  depofed  that 
it  was,  at  the  time  of  figning  the  agreement,  agreed  by 
the  parties  by  parol,  ^natC.  and  his  partner  fhould  not 
only  have  the  hay  off'S.  Meadow,  but  alfo  the  whole 
poIfefTion  of  the  foil  and  produce  of  A,  and  B.  And 
the  queftion  vvas,  whether  this  evidence  was  admilfi- 
fible  ?  Et  per  curiam.  We  are  all  clearly  of  opinion, 
that  no  parol  evidence  is  admiffible  to  difannul  and 
ellentially  to  vary  a  written  agreement. 

Prefton  v.  Upon  the  ground   of  thefe  dlftintlions  it  was  alfo 

BiacUU^Rep,      decided  in  the  court  of  Common  Pleas,  on  an  aftioa 

1249.  <^"  the  cafe  for  ufe  and  occupation  of  an  houfe,  of 

which  it  was  agreed  in  writing,  a  leafe  fhould  be  let 
by  A.  to  B.  for  twenty-one  yea^-s,  at  26'.  per  annurn,^ 
to  commence,  ^c  ;  th'at  parol  evidence,  offered  by 
the  plaintiff  on  the  trial,  to  fhew  tha^,  befides  the  26/. 

r  *  437,  "1      pe.r  annum,  the  defendant  had  ^agreed  to  pay  2/.  \is. 

~  6^^.  a  year,  being  the  ground  rent  of  the  premifes  to 

the  ground-landlord  (but  no  evidence  offered  of  the 
aftual  payment  of  fuch  ground  rent)  was  inadmiffi- 
ble.  And  thereupon  lord  C.J.  De  Grey  nonfuited 
the  plaintiff.  And  on  motion  to  fet  afide  the  nonfuit, 
the  rule  was  difcharged,  Black/lone  and  Nares  Juft. 
obferving,  that  this  was  a  pofitive  agreement  that  the 
tenant  fliould  pay  a  fpecific  rent  of  26/.  cpnld  the  court 
then  admit  proof  that  this  meant  28/.  12^.  6d.  It  was 
nothing  to  the  tenant  to  whom  the  rent  was  to  be  paid, 
if  he  was  obliged  to  pay  more  than  his  contraft  ex- 
preifed.  The  court  could  neither  alter  the  rent  nor 
the  term,  the  two  things  exprejfed  in  the  agreement. 
With  refpeft  to  collateral  matters,  itmight  be  otherwife, 
the  plaintiff  might  fliew  who  was  to  put  the  houfe  in  re- 
pair, or  the  like,  concerning  wliich  nothing  was  faid  ; 
but  he  could  not  by  parol  evidence  fhorten  the  term  to 
JourUm,  or  extend  it  to  twenty-five  years,  or  make  the 

Siipra  438c  rent  Other  than  26/.  a  year.  ;S/ar4//f(?«^,Jufl.faid,  that  the 
cafe  of  Joyneszn6.Statham,  was  the  cafe  of  a  mere  ex- 
ecutory aft,  in  which  the  mafler  was  to  fettle  the  prop- 
er covenants, and  therefore  had  a  rightto  enquire  who 

was 


AGREEMENTS. 

■was  to  pay  the  *  taxes.     Befides  there  were  flrong      [  *  ^38,3 
ruggellions  oi  fraud  in  making  the  written  agreement;, 
as  one  party  could  neither  read  nor  write. 

And,  except  in  the  inflances  betore-mentioncd,  tlie  2  wuf.  276. 
rules  of  evidence  are  univerfally  the  fame  irr  courts  of 
law  and  courts  <.f  equity.  Thereiore  it,  in  the  betore- 
mentioned  cafe  of  Meref  and  An/ti/,  a  bill  had  been  Supra  435. 
filed  in  equity  for  a  fpecific  performance  ot  the  agree- 
ment ;  the  court  would  not  have  admitted  the  parol 
evidence  there  tendered. 

But  to  return  to  the  fubjeft  of  difannulling  con- 
traris  or  agreements. 

Where  the  riglit  and  obligation  meet,  and  unite  in 
the  /ante  pcrfon,  the  contract,  generally,  is  thereby 
dilFolved  ;  for,  fince  a  man  cannot  be  his  own  credit- 
or and  debtor,  it  follows,  that  if  a  man  becomes  rcp- 
icfentative  to  his  debtor,  his  a8ion  ceafcs,  there  be- 
ing no  objei-t  on  whom  it  can  attach.  This  is  term- 
ed in  the  civil  law  cotifitfion.  Thereiore,  if  the  cred- 
itor make  his  debtor  his  executor,  the  debt,  as  between 
them,  is  vanifhed. 

So,  if  a  man  be  bound  in  an  obligation  to  *a  feme      \  *  ^^Q.  1 
folc,  and  afterwards  take   her  to  wife  ;  the  contract  is    1  H.  7. 16  a  b. 
dillblved,  by  aft  of  law,  by  the  union  of  the  right; 
and  the  obligation  in  him. 

Again,  if  a  man  had  been  indebted  by  bond  to  a    Ibid, 
villain,  and  had  afterwards  purchafed  the  manor  to 
v/hich  he  was  regardant ;  the  obligation  had,  by  acl 
of  law,  been  gone. 

And,  hnce  the  ftatutes  for  Totting  ofiF mutual  debts    *  G?o.  2. cap. 

have  been  enafled,   contracts  creating  debts,  may,  in    *^'         °"  *• 

.  cap.  21, 

cafes  where  the  funis  are  equal  (provided  the   debts 

are  of  the  fame  nature)  be  extinguiflied  by  compenfa- 

tion  :    as   by  oppofing  debt  to  debt,  whereby  a  man 

ceafes  to  owe  me,  becaufe  I  owe  him  as  much  of  the 

fame  kind,  by  a  contra6i  of  the  fame  nature.     For, 

fmce,  where  debts  are  mutual,  I  muif,  if   I  receive, 

immediately  refund  as  much  ;    the  legiflature,  to  a- 

bridge  fuch  needlefs  paym.ent,   shows  each  party  to 

pay  himfelt  by  retaining  his  own,  and  to  plead  theone    Bull,  ri  pri» 

in  bar  to  an  action  for  the  other.  '79. 

But  where  the  fums  are  unequal,  there,  the   lefTer 

pufl  be  fet  off,  and  will  be  a  difcharge  of  the  cpntraci 

pro  tanto. 

But, 


Ibid. 
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[  *44<'"  ]        *  But,  this  mode  of  compenfation  does  not  take 
place,   except  between  thofe  who  are  creditors  and 
^^''^'  debtors  tcj  each  other  in  their  own  right ;  and,  there- 

fore, a  debt,  due  to  a  man  in  right  of  his  wife,  cannot 
be  fet  off  in  an  a6lion  againfl  him  on  his  own  bond. 

So  a  fet-off  cannot  be  pleaded  to  a  bail  bond,  not 
afligned  to  the  party  ;  becaufe  it  is  not  within  the  8 
Geo.  2.  ;  tor  that  fiatute  relates  only  to  bonds  condi- 
tioned to  pay  money,  and  not  to  bail  bonds  ;  nor  is 
it  within  the  2  Geo.  2. ;  becaufe  the  plaintiff  does  not 
bring  the  aftion  in  his  own  right,  but  as  truilce  for 
another. 
^°^^'  But,  if  there  be  mutual  .debts  fubfifting  between  a 

man's  teltator  and  J,  S.  the  executor  will  be  indem- 
nified in  fetting  oft'  J.  S.  's  debt  ag^inft  his  teflator's 
without  bringing  an  action  again  ft  him  ;  for,  lo  far 
the  executor  and  his  teftator  may  be  efleemed  the 
fame  perfon  :  and,  therefore,  compenfation  may  take 
place  between  him  and  his  teffator's  creditor,  in  like 
manner  as  if  his  teflator  had  been  living. 

It  vv^as  formerly  doubted,  whether  marriage  was  not 
L*  44*'    J    an  zEl  ot  fuch  a  nature,  as  to  *extingui(h  any  contraft 
or  agreement  made  between  the  intended  hufbandand 
wile   previous  tliereto,  where   no  truftee  was  inter- 
poled. 
Dame  DsTcy  V.        Thus  whei'e  B,  (A  being  a  widow,  and  feifed  of  a 
1  Ch"'ca.  a'r- -  ]ointm'Q  vfOTih 'jooi.  per  annumj  made  fuit  to  her  to 
s.  C.3Chan.      marry  her,    and,   Ihe  agreeing  to  it,   he,    before  the 
^^P-4\Et.vide    marriage,  agreed  with  her,  by  deed  in  writing,  that  it 
v.!  Pridoeon,  '    fhould  be  lawful  for  her,  or  fuch  perfon  as  fhe  Ihould 
ib;ci,  157.  appoi'at  during  the  coverture,  to  receive  and  difpofe 

v^rskinne °^'    °^   ""^^^  '^^"^^  of  her  jointure  as  flie  plealed;   the  deed 
409.  was  put  into  the  hands  ol  a  perfon  who  had  formerly 

Qrsic,  Ifhere  been  A. 's  agent,  and  alter  the  marriage,  A. 's  agent 
was^noiari  a.  ixnirormly  received  the  rents  of  the  iointuied  lands, 
b>  ifte  '.vile  ?  ^^'^  conftantly,  with  the  approbation  of  A.  accounted 
for,  and  paid  the  fame  to  B.  but  after  B.'s  death,  A. 
exhibited  a  bill  againll  her  hufband's  executor  andthe 
agent,  charging  1000/.  to  have  been  received  in  B.'s 
life-time,  and  to  be  refling  in  the  agent's  hands  unac- 
counted for,  to  which  (lie  made  title  under  the  agree- 
ment made  between  her  hufband  and  herfelf  before 
marriage  :  upon  the  hearing  the  court  declared,  that 
this 'agreement  made  before  marriage  with  A,  herfelf, 

was 
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war;  immediately  by  the  *  marriage  extinguifiied,  and 
refufed  relief  thereupon. 

But  a  diflinftion  was  made,  at  law,  between  a  pro- 
mifc  which  was  not  to  be  executed  until  af'cr  the 
coverture  determined,  and  a  promife  to  be  executed 
during  the  coverture  :  the  former  having  been  held 
not  to  be  extinguilhed  by  the  marriage,  as  the  latter 
was  clearly  held  to  be. 

This  point  appears  to  have  been  firft  agitated  in  the 
Cdi(e  oi  S mi ih  znd  Anne,  his  wife,  agaiall  Stafford; 
wherein  the  former  declared  that,  upon  fpecch  ot  mar- 
riage had  between  Anne,  and  the  defendant's  tcltator, 
he  promifed  if  fhe  would  marry  him,  and  he  died  be- 
fore her,  he  would  leave  her  worth  an  hundred  pounds ; 
and  that  Ihe  did  marry  him,  and  that  he  died  and  lelt 
her  not  worth  an  hundred  pounds.  And,  upon  non- 
affumpfitand  verdi6l  for  theplaintifF,  it  was  moved  in 
an-eftof  judgment,  that  the  promife  was  releafed,  ia 
law,  by  the  marriage  :  againfl  this  it  was  objeHed, 
that  the  aftion  could  not  arife  during  the  coverture  ; 
for  it  was  not  to  be  performed  until  alter  the  death  ot 
him  who  made  the  promife.  And,  on  this  ground  *  it 
was  held  by  three  judges  againfl  the  opinion  of  lio~ 
^«r^,  that  the  aftion  well  lay. 

A  fimilar  judgment  was  affirmed  in  a  writ  of  error 
in  tlic  Exchequer  Chamber,  in  the  cafe  oiClark  and 
lliojn/'on.  the  above  cafe  being  there  cited  as  in  point. 

And,  in  the  cafe  of  Gage  and  ABon,  it  \<iz%  held  by 
Gould  and  Turton,  JulUces,  againfl  the  opinion  of 
Holt,  C.  Juflice,  that  a  bond  conditioned  to  be  v6id, 
*'  in  cafe  the  obligor  and  obligee  intermarried,  and  the 
obligee  furvived,  and  the  obligor  left  her  looo/."  was 
not  extinguifhed  by  the  marriage  ;  becaufe  to  avoid  it 
would  lubvert  the  marriage  agreement.  And  they 
held,  that  the  debt  was  only  fufpended,andthe  rather, 
becaufe  it  was  not  payable  during  the  coverture,  but 
Was  a  debt  on  contingency;  fo  that  if  the  feme  ^i/?;i 
Jola  had  releafed  all  demands,  the  debt  had  not  been 
extinguifhed. 

And,  in  the  cafe  of  Pridgeon  and  Pridgeon,  a  like 
dillinftion  was  taken  in  equity,  between  an  agreement 
betwixt  baron  and  feme  made  before  marriage ;  that  the 
wife. might,  by  will,  difpofe  of  part  of  her  eftate,  or 

for 
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r  *444*  J  for  a  thing  *wl)icli  was  future  to  the  marriage,  and  art 
EtCid.Ja.571.    ajTreement  which  was  to  be  carried  into  e-<ecution£/Kr~- 

s  Mod.  171,  .°        ,  •        f  1  •        1        r 

1^3,  7ng  th>^.    coverture  :  irlaimuch  as,  in  the  lormcr  cafe, 

the  agreement  was  he'd  not  to  be  dilTolved  thereby, 
upon  the  ground  that  it  v^as  no  duty  during  the  cov- 
erture ;  whereas,  in  the  latter  cafe,  the  agreement  was 
extinguifhed  by  the  marriage. 

And  fince  agreements,  for  fettling  eftatcs  to  the  fep- 
arate  ufe  ot  the  wife  on  marriage,  have  become  very 
frequent,  courts  of  equity,  and  alfo  courts  of  law, 
have  viewed  the  ftipulation  entered  into  by  the  parties 
on  tlie  occafion  of  marriage  in  the  mod  liberal  way  ; 
Vi<Jc  e  Vez.  ^^^  •*  \^  ^^^^^  undoubtedly  fettled  that,  where  there  is 
Ibid.  €65.  2n  agreement  between  hufband  and  wife  <7«/v,  before: 

marriage,  that  the  wife  (hall  have  to  her  feparate  ufe: 
either  the  whole,  or  particular  parts  of  her  perfonal 
eftate,  {he  may  difpofe  of  it  by  a6l  in  her  life,  or  by 
will,  and  that  by  either  of  thefe  modes,  though  no- 
thing be  faid  of  the  manner  of  difpofing  of  it. 

Contracts  and  agreements  may  alfo  be  annulled  or 

altered  by  afcl  of  the  legiflature  ;  for,  in  all  cafes  of 

contracts  and  agreements,  the  parties  muft  be  fuppof- 

C  *445*  -1    ed  not  to  have  coufented,  *  but  under  a  tacit  condition 

that  they  fiiall  be  difcharged,  if  the  flate  throw  any 

obftacle  in  their  way. 

winnJngton  v.        Thus  where  A.  bought  10,000/.  South-fea  flock  of 

^'t^^l' .,         B.  on  the  loth  of  Ausujl  1720,  for  Tvhich  he  agreed 

8  Mod.  51 .  1  1      1  "^   •  1  /  r    1 

Ec  vide  Bowes  to  pay  1 1,250/.  and  had  paid  30CO/.  part  or  tne  money, 
v.LordShrewf-  anf|  B.  promlfed  to  give  him  receipts  for  the  io,coo/l 
Par.  Ca  269.  ftock  as  foon  as  the  booi-is  or  tne  company  were  open  ; 
Et  s.  q\  fiipra.  but  before  they  were  opened,  an  a61:  of  parliament  was 
Et  Stem  V.  made,  prohibiting  any  more  receipts  to  be  given  out, 

V/liLztsV  ^^'  Whereupon  A.  brought  his  afiionagainftB.  for 
the  300c/.  he  had  paid  A.  as  fo  much  money  received 
to  his  ufe  ;  the  queftion  was,  whether  the  failure  to 
deliver  the  receipts  Ihould  fubjeft  3.  to  this  a6tion  ; 
or,  whether  B.  might  not  have  an  aftion  againfi  A. 
for  the  remaining  ^250/.  ?  and  the  court  was  of  opin- 
ion, that  the  agreement,  having  become  impoflible  to 
be  performed  by  reafonof  the  aft  of  parliament  inter- 
vening, fhould  prejudice  neither  party. 

But  if  the  legiilarur.e  interfere,  foasto  render  a  per- 
formance as  to  part  only  of  the  thing  contraftedfor  il- 
legal ;  the  agreement  wir!,neverthelefs,be  binding  as 

to 
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to  the  tcddue, *and  a  court  of  equity  Vv-ill  enforce  the    [  *44o.*'] 
execution  of  it;  for,  in  fiich  cafe  a  man  is  bound  in 
confcienc^e  to  do  all  tliat  is  in  his  power,  the  ihterpo- 
fition  of  the  legillature   not   difcharging  the  parties 
from  the   performance  of  fo  much  ot   the  contrad  as 
remains  lawful  :  therefore  where  a  dean  and  chapter, 
before  the  difabling  atl  made  a  leafe  of  lands  in  ton-    ViJe  Dr.  Ba 
don  to  build  on  for  ninety-nine  years,  and  covenant-    ^'^'''''''^^'y'' 
ed  to  renew,  at  the  expiraiion  of  tlia^  term,  for  ninety-    cha'ptc;  of  St. 
nine  years   more:  they  were  decreed,   although    the    Paul's,  2  ?:q. 
covenant  was  entire  to  make  fuch  a  Icafc  as  v/as  in    ^^'  t^n^^'f-r 
their  power  ;  namely,  a  leafe  for  forty  years,  v.hich    .^  Bro, I'ar. Ca.* 
•was  allowed  by  the  ftattite  of  the  74  Ejiz.  c.  1 1.  3S9. 

And  a  man  may  be  difcharge  1  from  his  conlraft  or    '^^Jo^i-  ^SS, 
agreement  oy  the  act  of   God  ;  for  when  a   thing  is 
prefcribed  to  be  done  or  omitted,   if,  by  the  a£i  of 
God,  the  thirig  ilipulated  become  phyfically  impofTi- 
ble,  the  perfon  obliged  fhall  not  receive  any  prejudice 
for  not  executing  what  is  flipulated,  if  every  thing  be 
performed  vv-ithout  laches,   that  the  parties  might  per- 
form :  becaufe  it  would  be  unreafonable,  diat  thofe  \       "^ 
things  which  ore  inevitable,  whicli  no  induflry  carl  • 
avoid,  nor  policy  prevent,  (hould  be  conftrued  to  the 
*  prejudice  of  any  perfon  in  whom  there  was  no  lach-      f  *  ^.17.  J 
es  :  as  if  a  lefTee  covenant  to  leave  a  wood  in  as  good    4^  E-  3d.  2. 
plight  as  it  was  in  at  the  tim.e  of  the  leafc,  and,  after-    j  Rep.'  yS.^^' 
wards,  the  trees  are  blown  down  by  tempcil,  (he  cove- 
nant is  difcharged  qina  impotentiarn  excu/at  legem. 

And  there  is  no  difference  in  this  refpe6t  between  a 
covenant  and  an  aflumpfit ;  for  an  affumpfit  is  a  cov(*- 
nant  by  parol,  and  a  covenant  is  an  affumpfit  by  dted. 
And  the  law  is  th?  fame,  where  a  thing  which  is 
due  in  fpecie,  fo  that  it  cannot  be  difcharged  by  an 
equivalent,  is  deftroyed  without  any  default  in  the 
debtor,  or  any  delay  in  returning  it. 

Therefore,  where  in  affumpfit,  the  plaintiff  declared    wiUi'ims  v; 
that,  in  confideration  that  he  had  lent  a  grey  gelding    "^''•'^^'  ^^  ^'- 
to  C.  to  his  ufe  to  ride,  i^c.  C..  then  and  there  prnni-      ^  '""^  ^^  * 
ifed  to  re-deliver  it  when  required,  but  that  ho  bad 
not  done  fo,  although  he  had  been  required  ;  and  C. 
replied  that  the  horfe,  in  confequence  of  divers  dif-     ' 
cafes,  died,  whereby  it  could  not  be  re-delivered:  this, 
on  demurrer,  was  held  a  good  plea ;  for,  performance 
1  G  g  being 
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C  "  448.  j    being  become  *  impolTible  by  tbe  death  of  the  horfe, 

the  contrad  was  difchargecl. 
lay..  Dett.  143.  $Q^  if  A,  contradl  with  B.  to  ferve  B.  for  a  year  foF 
^7 1:.  3'  ^4-  2CS.  to  be  paid  at  two  feveral  times,  and  B.  die  after 
the  firlt  time  paifed,  and  before  the  lail  time  of  pay- 
ment ;  K,  fliall  bz  barred  of  the  reji  of  the  j  alary  ;  for, 
by  tbe  death  of  B,  lie  cannot  fers'c  him,  and,  there- 
fore, the  contraft  is  determined. 

But,  ahhough  an  agreement  cannot,-  by  reafon  of 
the  acl  of  God,  be  pcrforiTied  according  to  the  words, 
.  the  party  fliall,  neverthclefs,  perform  it  as  near  the  in- 
tent ot  tlie  agreement  as  he  can. 
f'bapmnn  v.  This  w  -s  io  determined  in  the  cafe  o[ Chap77ian  and 

Dakon,  Plowd.  D^^/f^n,  in  Plorvdcu.  There,  a  covenant  was  made  in 
a  leafe  for  twenty-one  years,  that  the  lefTor,  after  the 
expiration  of  the  faid  tenn,  lliouid  make,  or  caufe  to 
be  made  to  the  leflee  and  his  affigns,  a  further  demife 
oF  the  lands  ib  ietten  for  a  term  of  twenty-one  years, 
next  and  immediately  iollowing  the  atorefaid  term  ot 
twenty-one  years  before  named,  in  the  faid  indenture 
aforcfaid  fpecified  and  contained,  &c.  The  leflee  di- 
[  *  449.  J  ed  *  within  the  firft  term  :  and  the  queflion  was, 
whether  the  executor  ot  the  executrix  of  the  leflee, 
had  a  right  to  call  tor  the  new  leafe.  And  it  was  con- 
tended that,  by  the  death  of  the  leflee,  the  covenant 
became  impofllble  to  be  performed  by  the  a6l  of  God; 
for,  that  ihe  new  leafe  ought  to  be  made  unto  the  lef- 
fee  and  his  affigns,  and  he  is  dead  before  the  time  lim- 
ited for  the  making  it,  and  therefore  the  leafe  cannot 
b^  made  according  to  the  limitation  ;  for,  it  ought  firft 
to  veil  in  the  leflee,  and  the  party  ought  not  to  perlonn 
it  in  other  manner  than  the  agreement  was  made.  But 
it  was  contended  on  the  other  fide  and  determined,  that, 
admitting  the  meaning  of  affigns  here  to  be,  that  it 
/liould  be  only  to 'him  and*  to  his  aU'igns,  as  habendum 
to  him  and  to  his  affigns,  fothat  affigns  were  words  ot 
limitation  ;  yet  the  Teffor  ought  to  make  the  leafe  to 
the  executor  of  the  executrix  ot  the  firfl:  leflee,  and 
that  he  fhould  not  be  difcharged  of  the  covenant  by 
the  death  of  the  firll  leflee  to  whom  it  was  made  :  be- 
caufe  the  fubftance  of  the  agreement  was  that  the  ef- 
tate  fliould  be  made,  arad  that  the  interefl:  fhould  be 
had  and  the  pcrfon  to  whom  it  fliould  be  made  was 
Tiot  the  nrincipal  point- of  the  agreement.  And  wherr 
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the  Icafe  was  limited  to  be  made  at  a  *  day  to  come,  [  *  450.  J 
it  vfus  then  known  and  confidered  by  each  of  the  par- 
ties, that  he  to  whom  the  leafe  was  made  was  fubjc6t 
to  death,  and  that  it  was  probable  he  might  die  bctoie 
the  leaie  was  made.  And  therefore  it  could  not  be 
prefumed  that  the  party  intended  to  have  the  agree- 
ment difl'olvedby  his  death,  or  that  the  other  intend- 
ed by  fuch  event  to  be  difcharged  from  making  the 
Jeafe;  but  it  fhall  be  prefumed  that  it  was  the  intent 
of  both  the  parties  that  the  ieafc  fhould  be  made,  not- 
with  Handing  the  death  of  him  that  fhould  take  it.  And 
he  has  left  others  behind  him  able  to  take  the  leafe, 
viz.  his  executors  ;  and  he  who  is  to  make  it  receives 
no  more  damjge  by  making  it  to  the  executor,  than  by 
making  it  to  the  teflator.  Therefore,  although  it  is 
impoflible  for  him  to  perform  the  covenant  accord- 
ing to  the  words,  yet  he  Ihall  perform  it  according  to 
the  intent. 

Upon  the  fame  principle,  where  a   condition  of  a     Hokham  v. 
bond  was  to  fettle  certain  lands  in  fuch  a  manor  by     Ryland,  1.  Kq, 
fuch  a  day,  and  the  obligor  died  before   the  day,  fo     ^^-Abr,  i8. 
that  the  bond  was  faved  at  law  by  the  at\  of  God  ;  the 
lord  chancellor  notwithftanding  decreed  the  lands  10 
be  fettled  ;  and  fo  it  has  often  been  done. 

*  the  parties  to  a  contraft  or   agree  nent,   may  dif-     V  "^  aci     5 
cliarge  it  by  any   collateral  fatisfaftion  agreed  upon.     7  Mod.  144V 
As  if  A.  be  bound  to  B.  to  pay  hira  100/.  B.  may  take 
any  collateral  fatisfa61ion  for  it. 

But  the  aft  of  a  third  perfon  w-ill  not  vary  a  con- 
traft  or  agreement;  as  if  A.  bind  himfelf  in  a  bond,  ibid, 
Avith  a  condition  that  a  third  perfon  (hall  appear  to  an 
aftion  upon  eight  days  warning,  and  that  if  he  be  con- 
demned, then  A.  will  anfwer  the  condemnation.  If 
the  third  perfon  appear  in  an  a6Hon  without  eight 
days  notice,  and  is  condemned,  that  fhall  not  forfeit 
A.'s  bond ;  for  he  being  a  third  perfon,  cannot  do  an 
afclion  to  alter  the  terms  of  A.'s  agreement.  So,  if  A.  * 
be  bound  to  B.  on  condition  to  pay  C.  ico/,  there  C, 
fhall  not  receive  any  collateral  fatisfaftion  tofave  the 
bond  ;  for  he  cannot  alter  the  terms  of  an  agreement 
made  between  Hrangers. 

So,  it  A.  alTume  that,  if  B.  who  has  taken  out  ad-     ^^3^^,   ^^^^ 
miniHration   to  C.  will,  at  the  inflance  of  D.  reiin-     w.  Jcncs44J, 
qui^  the  adminiftration,  and  confent  that  A.   fhall 
have  it ;  that  he  will  lave  D.  harmlefs  of  a  bond  in 

which 
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C  *452.  1    vvhich  he  is  ^  indebted  to  C.  and  B.  relinquifh  the 
adniiuiftration,  but  not  at  the  in  (lance  of  D.  this  will 
'  not  entitle  D.  to  recover  upon  this  affumpfit, 
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Of  the  Remedy  to  enforce  Agreements 
IN  Law  and  Equity. 

CONTRACTS,  being  the  fubjea  of  both  legal 
and  equitable  proceedings,  and  made  for  the  be- 
nefit of  certain  perfons,  pre-fuppofmg  alfo  property 
and  price  ;  thty,  if  not  gained  improperly,  nor  made 
in  oppofition  to  the  municipal  laws,  ought  to  be  by 
thefe  laws  enforced  :  For  what  can  be  more  confonant 
to  good  faith  between  men,  than  the  obfervance  of 
thofe  things  which  they  \iz.ve,  them/elves,  flipulatedand 
made  a  law  between  one  another.  In  adjudging  on 
contrafls,  therefore,  refpeft  ought  firll  to  be  had  to 
carry  into  execution  the  fpecific  thing  agreed  for,  i£ 
that  can  poffibly  be  obtained ;  and  if  the  fpecific  thing 
contrafted  tor  cannot  be  obtained,  then  a  fufficient 
equivalent. 

But  the  common  law  of  England  \^  very  defeftive  in  7  ^'^o^- 14> 
this  refpeft,  where  an  a6kial  *  performance  of  that  C  *  "•  J 
■which  is  contratled  about  is  not  obtained,  which,  from 
a  variety  of  circumftances,  \s  frequentiy  impratlicable  : 
For  executory  agreements,  in  the  eye  of  the  common 
law,  were,  and  are  flill,  looked  upon  but  as  a  perfonal 
fecurity  ;  and  as  entitling  the  pcrfon  injured  by  the 
breach  thereof  to  damages  only,  which  may  be  pro- 
cured by  an  aftion  of  covenant  if  there  be  a  deed,  or 
by  an  affumpfit  if  there  be  no  deed. 

Thus  if  a  man  covenant  to  fettle  his  lands  upon  his 
marriage,  or  to  convey  them  for  a  valuable  eonfidera- 
tion ;  the  covemntee,  ai  cofnmon  law,  can  only  recover 
damages  for  the  breach  of  fuch  covenant,  and  has  no 
remedy  there  to  enforce  the  feltlement  of  the  thing 
itfelf. 

This  defetl  in  the  common  law,  may,  perhaps,  be 
imputed  to  the  genius  and  notions  of  theantient  Sax^ 
ons,  who  carried  the  love  of  liberty  to  the  utmoft  ex- 
cefs,  and  deemed  any  encroachment  upon  it  infup- 
portable.  It  was  natural  for  men  of  fach  fenti- 
ments,  who  confidered  the  being  compelled  to  do 
any  acl  at  the  precife  time,  or  in  the  precife 
manner    appointed    or    required,    as    beneath    the 

conditioa 
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t  ^  3'  }  *  condition  o{  a  freeman  (which  flurdy  difpofition  of 
our  ancellors,  gave  rife  to  the  pra6Hee  o\  efToins)  to 
hold  the  being  obliged  to  deliver  a  thing  promifcd,  but 
which,  according  to  their  own  principles,  flill  belong- 
ed to  them,  the  property  hot  being  changed  by  the 
promife,  as  an  infringemtnt  on  liberty  :  They,  there- 
fore, thought  it  fufficient,  in  cafes  of  this  fort,  where 
the  buyer  was  fruflrated  bf  a  thing  on  which  he  de- 
|)cnded,  to  allow  him  an  adequate  compenfatIon< 

But  the  end  oi  all  contrafts  being  the  aftual  accom- 
pliflimcnt  of  the  thing  llipulated,  this  meafure  of  dam- 
ages by  no  means  anfwered  the  objetl  propofed,  and 
Was  an  iirtperfeft  reiTledy.     Upon  this  ground  a  court 
of  equity  interfered,  and  dealt  with  the  corrupt  confci- 
ence  of  the  party,  when  he  retufed  to  perform  what 
he  had  flipulated  :  ^nd  to  make  the  remedy  adequate 
to  the  mifchicf,  that  court  direfted  that  to  be  done 
which  a  man  in  honefly  and  confcience  ought  ot  him- 
felf  to  have  done  :  Namely,  the  effate  itfelf  to  be  fet- 
tled; or  it  decreed  a  delivery  of  the  thing  itfelf;  or  a 
perform.ance  of  what  was  llipulated  according  to  the 
contraft. 
r    *4i    1        *  However,  there  are  fome  cafes  where  the  common 
law  enforces  a  fpecific  executioii  ot  an  agreem.ent.  As 
by  alfumpht  for  money  had  arid  received,  or  paid,  &Ci 
which  is  virtually  ablU  in  Chancery  for  a  fpecinc  exe- 
10  H.  6. 13.       cutioni     So  in  cafes  ot  covenants  real  to  convey  or 
Fiiz.  Nat.Brcv.    difpofe  of  lands,  for  which  the  remedy  is,  by  a  fpecial 
343'  -vynt  of  covenant  for  a  fpecific  performance  of  the  con- 

'  traft  concerning  certain  lands  particularly  defcribedin 
the  writ;     This  is  the  writ  upon  \vhich  fines  were  le- 
vied at  common  law.     It  is  faid  it  was  alfo  ufed  by 
termors,  who  v/ere  oilfled  to  recover  their  terms  by 
Fitz.  N;>t.Brcv.  .virtue  Oi  their  leafes,  which  are  real  covenants.     But, 
6'5j  526.  '  fince  the  court  of  Chancery  have  oblige'd  wrongdoers 

by  oufter  to  a  fpecihc  reftitution,  courts  of  law  have 
given  an  ^a^er^/3C2<3,r/;f^^^«f?w  (founded  upon  the  re- 
covery in  ejeftment,  which  formerly  was  a  remedy  to 
recover  damages  only)  to  recover  the  term  in  fpecie» 
The  earliefl;  traces  I  find  of  the  equitable  jurildic- 
tion  in  decreeing  agreements,  is  in  a  cafe  ftated  in  the 
year-book  of  8  E.  4.  4  b.  where  it  is  faid  by  Genney 
p-.tj.  Abr.  t.: .    *'  that  it   I  promife  to  build  you  a  houfe,  and  do  not 
■Suht.'cc.iaji'!,-'.  perform 
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perform  my  *  promife.  you  have  your  fubpoena,"    [    *  5-    ] 
which  lies  fbrnon-performance  of   a  promife  ;   for  a 
promil'e  there  amounts  to  a  covenant.     And  Fineux,    ?,'  ^•7'  \^* 
Chief  Julhce,  in  the  21  Hen.  7.  Ipeaking  upon  the    ca.  72. 
different  remedies  given  in  the  courts  for  non-per- 
formance of  contra61:s,  obferves,  "  that  if  a  man  bar- 
gain with  another  that  he  ihall  have  his  land  for  loL 
and  that  he  will  make  him  an  ellate  therein  bv  fucha 
day,  and  he  do  not  make  the  eftate.   an  aftion  upoa 
the  cafe  lies,  but  it  is  to  be  obferved,  in  thai  he  fhall 
only  recover  damages  ;  but,  by  fubpcena,  the  chan- 
cellor may  compel  him  to  execute  the  eltate,  or  im- 
prifon   him.     So  that  the  jurifdiftion  of  the  court 
of  Chancery  in  thefe  cafes,  is  clearly  deducible  from 
about  this  period; 

However,  notwithftanding  thefe  early  inflances  of 
a«  acknowledgment  of  this  branch  bi  the  equitable 
jurifdi6iion  appear  in  our  books,  yet  the  authority  of 
that  court,  in  decreeing  a  fpecific  performance  of 
promifes,  on  breach  of  which  a  remedy  might  have 
been  had  in  damages  at  common  law,  was  much  quef- 
tioned  fo  late  as  the  14th  of  James  the  Firft  ;  for,  ia 
the  cafe  of  Bro?nage  and  Jennin^,  wherein  the  »former  Bromage  v. 
fued  in  the  marches  of  IVales  7ig-A\t\{i  the  *  latter,  for  J^J'"*^,^*  ^f^. 
not  making  a  leafe  according  to  his  bargain,  a  pro-  f  V^^'  j  * 
hibition  was  prayed  in  the  King's  Bench  ;  becaule  an 
aftion  upon  the  cafe  lay  at  common  law.  And  it  was 
fald  by  Coke^Dodendn^e-,  and  Haughtun^  that,  without 
doubt,  a  court  of  equity  ought  not  to  inforce  the  mak- 
ing the  leale  ;  for  if  it  might,  to  what  purpofe  was  the 
attion  on  the  cafe,  or  ot  covenant  ?  And  Cok''.  faid, 
that  this  would  fubvert  the  intent  of  the  covenanter, 
who  meant  to  have  an  eleft ion  either  to  pay  damao-es, 
or  make  a  leafe  ;  whereas  this  was  to  compel  him  to 
make  a  leafe  againll  his  will  :  And  a  prohibition  was 
granted^ 

,  Hov/ever,  the  law  feems  to  have  been  fettled  in  fa- 
vor of  the  jurifdiction  of  courts  of  equity  to  decree 
the  fpecific  performance  of  agreements  foon  after- 
wards :  For,  iri  Molmeuxs  cafe,  which  arofe  in  the 
fecond  o^  Charles  the  Second,  fach  fuits  v/ere  feidto 
be  common  in  cour;s  of  equitv. 

In  that  cafe,  A.  promifed  in  confideration  of,  &c.  ^ 

to  make  aflurance  of  certain  lands  to  M.  which  affur-    cafe  "1!"  ch* 
ance  A.  afterwards  refufed  to  make,  whereupon  M.    572  See  Koy 
fued  him  in  the  court  of  Requefts  to  have  a  fpecific    ^^• 
G  g  ^        performance 
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C  *7'  J  performance  of*  the  promife.  One  caufe  allcdgecl, 
on  motion  tor  a  proliibition,  was,  that  an  afciion  upon 
the  cafe  lay  at  common  law  :  But  it  was  anfwered, 
that,  though  no  fuit  lay  at  common  law  to  acquire  the 
thing  itfelf,  yet  that  fuch  fuit  was  common  in  a  court 
of  equity.  ^\xt  Jonsi  faid,  that  fuch  fuit  could  not  be 
inflituted  in  a  court  of  Requefls,  although  it  might  be 
inftituted  in  Chancery.  However,  the  coun  refufed 
to  grant  a  prohibition,  bccaufe  the  plaintiff  could  not 
fue  at  common  law  to  alTure  while  acre,  but  only  to 
recover  damages. 

And,  on  the  abolition  o{  the  court  of  Requefts,  by 
the  ftatute  i6  Car.  i,  c.  lo.  the  jurifdiftion  in  thefe 
cafes  was  left  in  the  pofTeffion  of  the  courts  of  equi- 
ty, who,  alone,  can  now  decree  a  fpecific  execution 
oi  agreements. 
Ba"?morr°'  "^^^^  '^^  ^'^^  fcs  laid  down  by  Lord  Hardwuke^  in- 

»  Vez,  447,  the  cafe  of  Perm  and  Lord  Baltivwre  ;  which  was  a 
bill  founded  upon  articles,  executed  under  feal  in  £«- 
giand,  for  mutual  coiifiderations  refpe6Ung  lands  in 
America. 

^'r'«ft    1  In  delivering  judgment  in  the  larft-mentioned  cafe, 

L  *'•  J  Lord  Hardzvicke  faid,  that  there  *  were  fevcral  cafes 
wherein  collaterally,  and  by  reafon  ot  the  contraQ  of 
the  parties,  matters,  originally  out  of  the  jurifdiftion 
of  the  court  of  Chancery,  might  be  brought  within  it. 
Suppofe  ihere  was  an  order  of  the  king  and  council 
in  a  caufe  werein  the  king  and  council  had  original 
jurifdi6Hon,  and  the  parties  entered  into  an  agree- 
ment under  hand  and  feal  for  performance  thereof.  A 
bill  mull  be  brought  in  the  court  of  Chancery  for  a 
fpecific  periormance.  The  reafon,  was,  becaufe  none 
but  a  court  of  equiiry  could  decree  that.  The  king  in 
council  was  the  proper  judge  of  the  original  right,  and 
whether  the  agreement  was  fairly  entered  into  and 
iigned.  The  king  in  council  might  look  on  that,  and 
allow  it  as  evidence  ot  the  original  right,  but  il  thai- 
agreement  was  difputcd,  it  was  impojfible  for  the  king 
in  coirncil  to  decree  it  as  an  agreement.  That  court 
could  not  decree  iyipeifonam  in  England,wv\t.h\Vi  cer- 
tain criminal  matters,  being  reflrained  therefrom  by  the 
£atute  16  Car.  1.  cap.  10. 

This  equitable  interpofition  extends  to  all  cafes, 
where  either  the  fubject  agreed  about,  or  the  perfon 
contra^Ung,  are  within  the  jurifdidtion  of  the  court ; 

whicb 
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^hich  acts  in  perfonam*z.%  well  as  in  rem,  whenever  [  *§.  j 
the  confcience  of  the  party  is  bound.  Indeed,  the 
primary  decree  in  the  court  of  Chancery,  as  a  court 
oi  equity,  was  in  perfonam,  and  it  was  not  fettled,  un- 
til long  after  its  firft  inflitution,  that  the  court  could 
iflue  procefs  to  put  parties  into  poirefTion  in  a  fuit  of 
lands.  That  praflice  v/as  firll  begun  and  fettled  in 
the  time  ot  James  the  Firft,  and  has  ever  fince  been 
done  by  injunftion  or  writ  to  the  ftieriff.  Therefore, 
though  a  court  of  equity  cannot  intisrce  its  decree  as 
to  the  pofTefhon  of  lands  in /r^/(2?2^,  or  the  Plantations, 
yet,  if  the  perfons  be  within  its  jurifdittion,  it  may 
properly  decree  a  contrail  or  an  agreement  to  be 
fpecifically  carried  into  execution,  if  there  be  a  foun- 
dation for  it. 

Thus  the  court  of  Chancery,  in  the  time  when  Lord    J'g^^^]"J^j^° ^^ 
King  prefided  there,  made  a  degree  on  a  fuit  for  lands    j  y^^^     '    j;* 
and  a  houfe  in  Philadelphia,  although  it  could  not  be    vide  Toiler  v, 
ixdorced  mreriu     SohordHardwicAe/m  Lord  Angle-    ^'«ri"et, 
^/ey's  cafe,  made  a  decree  for  diflinguifhing  and  fettling  '  ** 

the  parts  of  an  eftate  in  Ireland^  although  it  was  im- 
pofhble  for  the  court  to  inlorce  that  decree  in  rem ;  be- 
caufe  the  court  could  inforceitbyprocelsof  eontempt 
in*  perfonam  and  fequeltration  ;  which  is  the  proper    f   *  lO.    J 
procefs  of  the  court.    And  upon  the  fame  principle    P*^""  ^«  ^°'^^ 
Lord  Hardwicke,  in  Lord  Baliimore's  cafe,  decreed  a    j  yez,  444, 
fpecific  performance  of  articles  executed  in  England^ 
concerning  the  boundaries  of  the  provinces  of  FenU' 
Jylvania  and  Maryland  in  America. 

And  a  court  of  equity  collaterally,  and  in  confe-  vide  i  V«» 
quence  of  an  agreement,  judges  concerning  matters  447i  448. 
not  originally  within  its  jurifdiflion.  Ex  gratia,  it 
will  retain  and  decree  upon  a  fuit  for  fpecific  execu- 
tion  of  articles  of  agreement  to  perform  a  fentence  in 
the  ecclefiaftical  court,  juft  as  a  court  ot  law  will  main- 
tain an  aflion  for  breach  of  covenant  thereupon. 

And  a  court  of  Equity  will  decree  any  contraQthat  c-iib.  Hift. 
CM^i^inforo  confcientiee^tohe  carried  fpecifically  into  Chan.  436, 237* 
execution.  Therefore,  ifa  man  be  divorced  from  his 
wife  for  adultery,  and  marry  another,  and  enter  into 
an  agreement  upon  fuch  marriage,  a  court  of  equity 
will  decree  a  fpecific  performance  of  fuch  an  agree- 
ment; becaufe  it  is  a  marriage  according  to  Chriilian 
law ;  and  agreements  that  are  made  upon  fuch  marri- 
ages 
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j"  *  11.  ]  zge5  0\ightto*hc  e^zhVi^hedin  jbro  co?i/cienti(^:  For 
thomgh  iuch  marriage  be  a  nullity  by  the  common 
law,  upon  political  reafons,  left  marriages  fliould  be 
diffolved  by  frequent  adulteries  ;  yet,  fincethey  are 
not  againft  the  law  of  God,  fucli  agreements  upon 
|uch  marriages  are  not  contrary  to  natural  juflice  nor 
maia  in/e,  and  ought  therefore  to  be  eftabbflied  in  a 
court  of  confciencc.  Efpecially  as  there  is  a  merito- 
rious caufe  in  the  agreement,  fmce  the  woman  gives 
up  her  perfon  to  the  man,  and  liketV'ife  her  fortune. 
Augicrv.  Au.         Again  ;  if  quarrels  happen  between  huiband   and 

^Tc'ib^R^'    "^^^^*^'  ^"*^  ^^^^  ^^^^  ^^^^^  ^"  court  chriflian  for  a  fepa- 
|o  j^3^'    '■^'    rate  alimony,  and,  to  quiet  this  fuit,  the  hufband  en- 
ter into  an  agreement  with  a  third  perfon  to  pay  the 
wife  fo  much  a  year,  by   way  of  a  feparate  mainte- 
nance ;  though  a  court  of  equity  will  not  decree  aji- 
raony,  becaufe  it  belongs  to  the  jurifdiftionof  the  ec- 
ckTiaftica'  court  to  enquire  into  family  fecrets,  yet  it 
^ill  .'ecree  a  fpecific  execution  of  this  agreement  of 
the  hilband  ;  Becaufe  he  ought  in  confcience  to  per- 
form it,  and  no  other  court  has  a  proper  jurifdi6tion 
to  decree  fuch  agreement. 
C  *  12.  "]        *  And  copyhold  eflatcs  are  liable  to  agreements  and 
^yior  V.  trufts,  in  the  fame  manner  as  freeholds  are ;  and  there- 

fi  Ve!n?564.  ^°^"^>  notwithftanding  it  has  been  urged  that,  if  con- 
Li  videa  Vcz,  tra6fs  for  copyholds  were  decreed,  the  lords  would  be 
533'  defrauded  of   their  fines,  courts  of  equity  have  fre- 

quently determined,  that,  if  a  copyholder  enters  into 
an  agreement  for  a  fale  of  his  lands,  and  dies  before 
furrender,  or  makes  a  furrender,  and  dies  before  pre- 
fentment  ("which  makes  the  furrender  void)  the  contraft 
fhould,  if  for  a  valuable  confideration,  be  carried  into 
fpecific  performance  againft  the  heir,  or  voluntary 
claimant  ftanding  in  the  place  of  the  copyholder.  It 
was  fo  done  in  the  cafe  of  Taylor  and  Wheeler,  which 
underwent  great  confideration.  There  W.  being  feif- 
ed  of  a  copyhold  eftate,  having  borrowed  money  on 
mortgage,  furrendered  the  eftate  into  the  hands  of  two 
cuftomary  tenants.  Sereral  years  palTed,  but  no  care 
was  taken  to  get  the  furrender  prefented  ;  and,  in  the 
mean  time,  ^he  mortgagor  became  a  bankrupt,  and 
died  inteftate  and  infolvent.  And,  on  a  bill  brought 
againft  the  afftgnees  and  the  heir  to  be  relieved,  and 
to  fupply  the  defeft  of  the  furrender,  it  not  being  pre- 
fented in  time ;  the  court  decreed  that  the  furrender 

ftiouI4 
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*fhoul(l  be  fupplied,  confidering  the  mortgagee  as  in    [  *  13.  j 
the  nature  of  a  purchafer  by  a  defetlive  conveyance, 
which  a  court  of  equity  will  fupply  as   againll  the 
vendor,  and  all  claiming  under  him. 


*Of  the  equitable  Jurisdiction  in  de-    [  *i4»  ] 

CREEING    EXECUTORY    CONTRACTS   AND   A- 
GREEMENTS. 


THIS  part  of  the  jurlfdi£lion  of  a  court  of  equi- 
ty is  difcretionary,  not  only  in  cafes  where  there 
is  an  ele6iion  of  two  remedies,  viz,  by  applying  to-a 
court  of  equity  tor  a  fpecific  performance,  or  by  ac- 
tion at  law,  as  in  the  common  cafes  of  covenants ;  but 
alfo  in  cafes  where  there  is  no  remedy  on  the  agree- 
ment at  la\r,  fo  that  unlefsacourtof  equity  will  carry- 
it  into  execution,  it  cannot  be  enforced  at  all.  Of  this 
nature  are  cafes  where  the  whole  agreement  arifes  un- 
der the  a6ls  ot  the  court  itfelf,  from  orders  amount- 
ing to  decrees  ;  as  a  judicial  fale  of  an  eilate,  or  a 
purchafe  before  the  mafter  :  And,  therefore,  whether 
there  be  other  remedy  or  not,  flill  courts  of  equity 
rcfufe  to  interfere,  if  there  be  Urong  and  material  ob- 
je£iions  to  the  carrying  fuch  contraftinto  execution; 
whether  thefe  obje£iions  be  fuch  as  they  were  not  a- 

ware 
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f  *  ^5-  J    ware  of  at  *  the  time  of  fuch  order  made,  or  arifing 
from  fubfequent  events  and  alteration  of  rights  thereby. 
Attorney  Gen-        Upon  thefe  grounds  it  was .  that  the  court,  in  the 
Zltal'    ^^*       ^^^^  ^^  ^^s  Attorney  General  and  Day,  refuled  to  de- 
cree a  fpecific  execution  ot  an  agreement  founded  up- 
on an  order  made  on  a  mailer's  report,  and  a  decree 
thereupon  for  the  judicial  falc  of  an  eftate  to  the  truf- 
tees  of  a  charity  ;    namely,   Firll,  That  to  decree  a 
purchafe  ot   the  lands  conveyed  to  the  charity  to  be 
made  with  the  money  devifed  to  it,  would  be  contra- 
ry to  the  true  intent  and  principle  of  the  mortmain  a6i, 
9    eo,   .  ,1  .    ^^^j  make  a  great  opening  to  evade  it  :  For,  by  that 
means,  a  perfon  knowing  that  if  he  died  within  a  year 
alter  the  conveyance,  the  ftatute  would  make  it  void, 
might  give  the  exa£l  value  thereof  in  money  the  fame 
way,  and,  then,  the  one  to  be  laid  out  in  purchafe  of 
the  other;  which  matter,  had  it  been  fully  entered  into 
ai  ike  making  of  that  order,  as  it  was  at  the  time  of  the 
then  application,  would  have  prevented   its   being 
made  ;  but  itpaflfed  fub  Jiltntio  then,  the  parties  agree- 
ing, and   the  objeftions  not  having  been  laid  before 
the  court.    Secondly,  Becaufe  it  could  noU  from /ub~ 
p.quent  evants,  be  executed  entirely ;  for,  on  the  death 
f   *  i6.  l    *of  ^^ •  his  part  was  gone  over  to  his  ilTue  in  tail,  an 
infant,  againft  whom  the  court  could  not  decree  then, 
nor  could  they  if  he  had  been  of  full  age;  becaufe  the 
.  court  had  nojurifdiftiontoenforce  fuchan  agreeinent 
againft  the  iJJ'ue  in  tail,  although  it  might  have  enforc- 
ed itagainft  the  tenant  in  tail.     And  then,  although  a 
private  perfon  might  have  ele6fed  to  have  had  it  exe- 
cuted in  part,  yet  in  this  cafe,   it  fhould  not  be  exe- 
cuted at  all,  the  court  being  to  judge  for  the  charity  ; 
and  it  not  being  for  their  benefit  to  purchafe  the  un- 
divided moiety  of  an  eftate,  fuch  a  tenure  being  incon- 
venient and  entangled. 
Serca'^'chao.         ^^  ^^^  ^"^^^  obfervcd,  that,   unlefs  in  particular  in- 
67,68.  ffances  which  furnifh  exceptions  to  the  general  rule, 

the  court  will  not  decree  a  fpecific   execution  of  an 
agreement  on  a  bill,  whereupon  damages  would  not 
Cannel  v.  Euc-    be  recovered  at  law  on  anaftion:  One  inflance  of  an 
k!e,  1  p.  Will,    exception  to  this  rule,  was  put  by  Lord  Mackkifidd^ 
2^3,  Supia.         -j^  ^^  ^g^g  ^^  Cannel  and  Buckle,  namely,  that  of  a 
covenant  of  a  feme,   being  an   infant,  to  convey  her 
inheritance  on  marriage  to  her  hufband,  in  confidcra- 
tion  of  an  adequate  fettleraent. 

The 
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*  The  true  ground  of  diftlnftion  feems  to  be  this  ;  [  *  17,  2 
fuch  agreements,  whereupon  an  aflion  at  law  cannot 
be  maintained  by  reafon  merely  ot  a./or?nal  dtjetl  of 
the  inftrnment,  will  be  carried  into  execution  in  Chan- 
cery. But  that  court  will  rarely  enforce  fuch  agree- 
ments, whereupon  an  action  cannot  be  maintained,  by 
reafon  ol  events  xio'i  happening  as  provided  for  by  the 
parties,  the  abfence  of  which  render  the  agreement 
inefFeftual  at  law,  becaufe  the  fame  conftru61ionmuft 
be  made  on  an  agreement  in  equity  as  at  law. 

Thebefore-mentioned  cafe  of  Cannd-AwA  Buckle  fur-  Supia, 
nilhes  an  inftance  of  the  former  kind,  and  that  oi  Whil-  Whitnei  v. 
W(r/and  Farrel  is  an  inftance  of  the  latter  kind.  There  ^"'''•''i  *  ^"' 
A.  having  at  the  time  of  his  marriage,  an  eftate  of  ^ 
300/.  per  artTium  in  pofleOion,  and  a  leafehold  eftate^ 
out  of  both  of  which  he  could  make  a  provifion  tor  a 
wife;  and  having  alfo  an  eftate  tail  in  other  hered- 
itaments after  the  jointure  of  his  mother  determined, 
fettled  500''.  part  of  his  wife's  porfion,  intruft  for  her' 
and  the  iftiieof  the  marriage ;  andalfo  fettled  the  leafe- 
hold for  the  benefit  of  the  wife  for  life  in  bar  of  dower, 
not  carrying  this  over  to  the  iftue  ;  he  then  took  up 
the  confideration  of  an  additional  "'portion  ofthe^V!{e  £  *  jg,  J 
paid  by  her  father,  and  covenanted  that,  within  fix 
months  after  the  death  of  his  mother,  and  his  coming 
to  be  in  poffeffion  ol  the  eftate  fo  in  jointure,  he,  his 
beirs  and  aftigns,  ftiould  fettle  fo  much  thereof  as 
amounted  to  lOo/.  pet-  annum,  for  every  icoo/.  (he 
might  in  future  have,  upon  her  for  life,  tlien  to  the  if- 
Aie  of  the  marriage,  and  for  want  of  fuch  ilTue,  to  hi» 
heirs  ;  A.  died  in  his  mother's  life-time  leaving  no  if- 
fue,  and  the  eftate  came  to  his  fifter  :  And  upon  a  bill 
preferred  againft  her,  after  the  death  of  the  mother, 
to  compel  her  toexecute  this  covenant  in  Ipecie,  Lord 
Hardwicke  was  of  opinion,  that  the  widow  was  not 
entitled  to  fuch  decree  ;  becaufe  no  at^ion  could  have 
been  brought  upon  this  covenant  at  law,  there  being 
two  contingencies,  upon  which  the  obligation  to  per- 
form it  \7as  to  arife ;  namely,  the  m.other's  death,  and 
his  being  in  poft'efTion,  and  one  of  them  only  had  hap- 
pened ;  for,  though  the  mother  was  dead,  the  fon  nev- 
er came  into  poffeftion.  Now,  his  lordftiip  faid  that 
in  an  aftion  of  covenant  againft  the  heir  at  law  or  ex- 
ecutor, it  mufl  have  been  alledged,  in  order  to  afligi? 
a  breach,  that  he  came  into  pofTeflion  after  the  moth- 
er's 
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f  *  *9»  ]  er's  death  ;  and  as  that  could  not  be  done,  no  aftlon 
could  bemauitained.  *  Then  there  were  few  cafes  in 
which  a  court  of  equity  would  decree  a  performance 
of  a  covenantor  agreement  upon  which,  according  to 
the  words  of  the  articles,  and  the  events  that  had  hap- 
pened, there  could  be  noaftion  at  law  ;  for,  when  the 
inftrument  was  regularly  drawn,  the  court  of  Chance- 
ry could  not  put  a  conftruftion  upon  fuch  an  agree- 
ment different  from  what  a  court  of  law  would  ;  and 
his  lordfhip  f  though  he  obferved  that  the  cafe  was  not 
clear  of  doubt)  difmilTcd  the  bill,  fo  far  as  it  fought  a 
fpecific  performance. 

He  that  exhibits  a  bill  for  a  fpecific  performance  of 
a  contract  or  agreement,  muff,  in  order  to  entitle  him- 
i  If  to  the  aid  of  the  court,  fhew  that  he  has  perform- 
ed all  that  was  contrafted  to  be  done  on  his  part,  or 
that  he  is  ready  fo  to  do  ;  becaufe  it  is  a  rule  of  equity^ 
in  contrafts  and  agreements,  that  they  mwfl  be  decreed 
to  be  performed  on  both  fides,  and  eniirely  or  not  at  alL 
And,  therefore,  if  it  has  by  fubfequent  events  become 
impofTible  for  a  plaintiff  to  perform  his  part  of  the  a- 
greement,  at  the  time  of  exhibiting  his  bill,  he  cannot 
be  entitled  to  a  fpecific  performance  of  that  contraft, 
which  he  is  himfelf  incapable  to  execute  fpecifically. 
[  *  20.  ]        *  Therefore  where  A.  agreed  to  pay  B.  2006.  with- 
Poweii  V.  FiU     in  two  years,  on  condition  that  B.  married  his  daugh- 
Rep  188  F?'      *'^^'  ^"^^  fettled  600/.  upon  her  tor  a  jointure,  to  be  laid 
<»ide  BuLcher  v,     out  in  land  :  and  the  mai-riage  was  had,  and  there  was 
Hintoa  et  iffue  a  daughter,  but  both  the  mother  and  daughter  di- 

f^hort,  I  Chani  i    i     r  i  •       i       Tx  i 

Ca.  302.  Ec        ed  before  the  two  years  expu-ed:   It  was  contend- 
1  Vez.  87.  ed,  on  a  bill  preferred  againft  A.  for  a  fpecific  execu- 

Sk'^'^V  ^'  ^^°"'  *'^^''  ^'  ^^S^*^  *^  perform  this  contraft;  for  that 
B.  had  married  his  daughter,  and  had  been  looking, 
out  for  a  puichafe,and  it  was  the  aft  of  God  only  that 
had  prevented  his  executing  his  part  of  the  contrail,- 
But  the  court  faid  that  it  was  in  B's  power  to  have  en- 
titled himfelf  to  the  200/.  when  he  had  pleafed  by  lay- 
ing out  the  6co/.  which,  not  having  done,  he  had  not 
entitled  himfelf  to  a  performance  in  fpecie  by  the 
other  party;  therefore  the  bill  was  difmiffed  with  coffs. 
L-ird  Feverf-  So,  where  Lord  Feve.rjlmm,  by  his  marriage  agree- 

ham  V.  Wat-        mcut,  contra6fed  to  fettle  2000/.  a  year  on  his  wife  in 
s'prtem  "3^!^'    this  manner,  viz.  by   fettling  the  manor^  of  H.    ^c. 
Skin.  C87.  "^        worth  about   1 100/.  per  annum,  on  his  wife,  and  the 
heirs  of  their  bodies,  and  fettling  fome  penfions,  and 
buying  fuch  other  cftatcs  with  the  money  received  by 

the 
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the  *  fale,  as  would  make  up  the  jouiture  2000.'.  p^r 
annum  as  agreed  upon  ;  in  confitleration  whereof  the 
wife's  father  agreed  td  fettle  3006/.  per  annum  on  his 
lordfhip  for  life,  remainder,  &c.  Lord  Ftverpiamhu 
tled  the  manor,  &c.  but,  before  he  had  fold  the  pen- 
fions,  or  made  the  further  prdvifion,  his  lady  died  with- 
out ilTne.  Then  his  lordfliip  preferred  his  billto  have 
the  p.ooO''.  fettled  on  him  during  his  lite  ;  but  the  court 
refu fed  fo  to  decree  :  Becaufe  Lord  Fever pia7nhi<\noi 
performed  the  whole  of  his  agreement,  and  the  other 
part  was  then  become  impollible  ;  and,  as  it  admitted 
of  no  compenfation,  he  had  ::o  title  in  equity  to  have 
performance  of  his  father-in-law's  part  ot  the  agree- 
ment, fince  he  could  not  perforni  his  ov/n  part  ot  it. 

In  this  refpeft  the  pra61iceofcourts  of  equity  agrees 
with  that  ot  courts  of  law  ;  tor  the  latter-require,  that 
where  an  aftion  of  alRunpfit  is  brought  upon,  or  an 
aflion  upon  a  covenant  in,  an  agreement,  wherein  the 
fecond  thing  to  he  done,  arid  for  not  doing  of  which 
the  adion  is  brought,  is  in  con  fi deration  of fomethino  to 
^e  i/i^wif  j^f// ;  the  perfon  bringing  the  aftion  fhould 
fheW;  if  the  thing  to  be  ddne  by  him  be  fuch  as  he  can 
perform  without  the  *  interference  ct  the  other  con- 
trafting  party,  that  he  has  done  the  firil  thing  ;  or,  if 
it  be  of  fuch  a  nature  that  it  cannot  be  done  without 
the  concurrence  of  riie  other  contrafting  party,  that  he 
is  ready,  and  has  a  right,  at  the  time  ot  bringing  the 
a6tion,  to  do  it. 

But,  in  thefe  cafe,',  a  diftinftion  is  made  in  equity 
(the  office  of  which  is  to  relieve  again  ft  diflicLihies  ari- 
ling  from  unavoidable  accidents)  where  that  party,  who 
has  performed  part  of  his  agreement,  and  is  iri  no  de- 
fauk  for  not  performing  the  refidue,  is  mjlatii  quo  ; 
that  is,  is  not  under  any  difadvantage  from  what  he 
has  done  fas  was  the  cafe  of  *  Lord  Fevcrjham  before- 
mentioned,  who,  by  the  death  of  his  wife  without  if- 
fue,  was  in  feifm  of  his  eltate  in  the  fame  predicament 
as  before  the  marriage]  and  where  he  is  not  in Jlatu 
quo  ;  for,  in  the  latter  cafe,  he  fhall  have  a  fpecific 
execution  cf  the  agreement  from  the  Other  party. 

+  Thus,  where  a  veflcl  Was  let  to  freight  to  the  Eajt 
India  Company  by  chartor-pavty,  to  go  from  port  to 
port,  and  to  any  port  within  the  limits  of  their  char^ 
ter,  but  was  tO  be  difpatciiedfor  England onoi  before 
the  24th  of  January  i68-f,  or  fo  foon  after  as  to 
H  h  frt^  e 


[  *   2i.  ] 


Vide  Shcl. 
beurne 

V.  Staplcton, 
8  Mod.  292. 
S.  C.  3  Brown 
Par.Ca.  89. 
Luxton  V.  Ro- 
binfon.  Dougle 
620.    Bat   note 
the    didinClion 

[    *     22.    ] 

where  th^re  are 
mutual   coven- 
ants, and 
not  a  flipulati. 
on  to  do  one 
thing  in  confid- 
eration  of 
another  rione  ; 
for  if  there  be, 
then  each  of 
the  parties  may 
itijir.tain  his 
aftion  without 
alledging  the 
pcrfortnaace 
on  bis  part,  Lc. 
caufe  if  one 
covenants  to  do 
one  thing,  and 
another  to  do 
another  thing, 
each  of  ihrm 
may  have  his 
mutual  attion. 
■*  Supra, 
+  Edwin   ef  al, 
V    Ea(t   India 
company, 
■X  Verii.  UiQ^ 
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r  *  23.  3  *  fdvehcrrnonfoonfor  England;  or,  in  default  there- 
of, the  owners  were  to  pay  fourmonths  demurrage  at 
7/.  \os.  a  day,  for  her  monfoon  fo  lofl,  and  her  ftay 
ia  InJimhcrihc^^xhoi  January  1684  ;  w  ith  this  fur- 
ther claufe,  that  the  company  might  detain  the  lliipia 
their  employment  for  any  longer  time,  ngt  exceeding 
twelve  months,  after  the  rate  of  7/.  loj.  6(i.  a  day  de- 
murrage, until  difpatched  from  the  laft  lading  port,  or 
expiration  of  the  twels'e  months,  which  fhould  firll 
happen ;  but,  after  that  time,  the  (hip  was  to  return 
to  England,  and  the  company  not  to  be  fubjcft  to  any 
farther  demurrage,  or  any  damage  that  might  accrue 
by  her  detention;  And  the  company  covenanted  there- 
in, on  the  fliip's  arrival  in  £;?^/^«^ again,  to  pay  freight 
for  three  hundred  and  one  ton,  and  demurrage  from 
the  20th  of  January  1684,  until  the  fhip  fnould  be  dif- 
"patched,  for  the  fpace  of  twelvemonths  after  that  day. 
And  it  was  thereby  provided,  that,  until Jix  days  after 
theJJiipJJw  aid  have  returned  to  the  port  of  London  ^and 
■made  a  right  an  dJuUdifcharge  of  all  her  ladi  ng,  the  com- 
pany was  not  to  pay,  nor  to  be  liable  to  pay  any  of  the 
lums  ol  money  agreed  on  for  freight  or  demurrage,  or 
for  detaining  the  fhip  in  Indm  ;  it  being  the  intent  of 
|_  *  24.  3  *theparties,ihat,  if  the  Ihip  fhould  be  loft  either  in  her 
outward  or  homeward  bound  voyage,  nothing  fliould 
be  paid  by  the  company  tor  h-eight  or  demurrage.  The 
fhip  was  employed  in  the  company's  fervice,  fo  that 
file  arrived  not  at  Surat  until  1686,  which  M'^as  a  year 
beyond  the  time  ftipulated  tor  the  company 's  u  fmg  her. 
She  was  from  thence  ordered  to  Bombay,  where  the 
fhip,  having  been  fo  long  detained  in  thofe  feas,  was 
lurveyed,  and  found  not  fufficient  for  a  voyage  to  Eng- 
land; and  in  confequence  thereof  the  feamen  weredif- 
c5iarged,  and  the  fliip  left  there.  The  company  re- 
fufcd  to  pay  any  thing  for  freight  or  demurrage,  be- 
caufe,  by  the  exprefs  provifton  of  the  charter-party, 
ihey  were  not  to  pay  until  fix  days  after  the  fhip's  ar- 
rival in  England,  znd  being  difcharged  of  her  lading; 
and  they  faid,  tliat  if  they  were  to  pay  any  thing,  yet, 
they  were  to  be  charged  with  demurrage, until  March 
the  2,cjd,  168,5  only,  and  no  longer,  according  to  the 
provifion  in  tlie  charter-party  :  They  likewife  refufed 
to  account  for  the  value  ol  the  fhip,  or  to  fhew  how 
In  Hot'nani  v.  ^bcy  had  difpofed  ot  her.  But  on  a  bill  filed  for  relief, 
Eillljidkcarn.    it  was  [aid,  per  curia?'?,  that  tliough  the  charter-party 

was 
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was  fo  penned  that  nothing  could  be  recovered  at  ^'  law, 
yet  the  owners  had  a  jull  demand,  and  ought  to  be  re- 
lieved in  equity.  And  it  was  decreed  accordingly,  that 
the  company  fhould  account  for  \\'hat  they  had  made  of 
the  fliip;  that  they  fliouid  pay  demurrage  according  to 
the  rate  mentioned  in  the  charter-party;  and  that  ihey 
ihould  alfo  be  charged  in  refpettol  trcight,  according 
to  the  quantities  ot  the  refpetiive  commodities  which 
were  ufually  brought  home  on  fuch  a  voyage  by  i'uch  a 
{hip,  and  their  proportions  to  each  other. 

And  in  the  laft  mentioned  cafe  the  court  cited  the 
c^L^eoi  Wejilarid  znd  Ro/)if?/bn,  where, 2is  in  moil  cafes, 
there  was  to  be  no  freight  paid  for  the  outward  hound 
cargo,  but  only  a  certain  rate  per  ton  for  the  home- 
ward bound  cargo,  and,  when  thefhip  arrived  beyond 
fea,  the  faftor  had  no  goods  at  all  to  load  it  with,  fo 
that  the  fhip  was  forced  to  come  home  in  ballaft;  and 
yet  the  court  of  Chancery  decreed  the  payment  of 
freight.  And  fo  it  was  faid  it  had  been  done  in  a  like 
cafe,  of  a  fhip  that  was  hired  at  Nezvca/h'e  for  a  voyage 
to  the  Duke  of  Couriand's  country,  v;here  freight  was 
only  to  be  paid  for  the  homeward  bound  cargo ;  and, 
when  the  fhip  came  there,  the  goods  had  been  feized 
and  attached,  by  reafon  of  *  which  flie  Vv'as  forced  to 
come  home  empty :  Yet,  in  that  cafe,  the  freight  was 
decreed. 

*And,  upon  the  fame  principle,  if  a  man  has  con- 
traBed  for  a  portion  with  his  wife,  and  has  agreed  to 
fettle  upon  the  wife  and  her  iffue  fpecific  lands  of  fuch 
a  value  free  from  incumbrances,  and  has  fold  part  of 
his  land  to  difincumber  and  fettle  the  reft,  he  ihall,  if 
the  wife  die  without  iffue  before  the  fettlsment  he  aftu- 
ally  made,  have  the  portfonnotwithftandlng;  becaufe 
be,  having  fold  part  of  his  lands^QZxmoi  be  put  in 
STATU  QUO;  and  there  \vas  no  default  in  him,  fmce 
he  was  going  on  to  difincumber  and  fettle  the  relt : 
Therefore  the  death  of  his  wife  will  not,  in  equity  al- 
ter his  right  to  his  v;ife's  portion. 

There  is  alfo  a  differeryce  between  carrying  into  ex- 
ecution agreementson  marriage,  and  otheragreements; 
for,  though  all  other  agreements  are  confidered  as  in- 
tire,  and  if  either  of  the  parties  fail  in  performance  of 
the  agreement  in  part,  it  cannot  be  decreed  again fl 
the  other  in  fpecie,  but  mufl  be  left  to  an  action  at 
law ;  in  marriage  agreemenlsit  is  otherwiie ;  Becaufe, 

although 


r*25.  J 

pany,  uo. 
Dougl.Rep, 

277. 

Loid  Mansfield 
faiti  :  in  con- 
fir  umg  agiee- 
mentsi  I  know 
no  ditrcicnce 
betTA'cei)  a 
court  of  law 
and  a  couri  of 
equity  ;   a  court 
ot  equity  caH- 
not  make  an 
agreement  for 
the  parlies,  it 
can  oaly  ex« 
plain  wl;at 
their  true 
meaning  was, 
and  Ll)ai  is  aifo 
the  duly  ot  a 
oourt  ot  law. 
And  upon  that 
ground  the 
court  has 
decided,  that 
circumttaaccs 
fimilar  in  fome 
degree  to  ihofc 

r  *^26.  ] 

in  theprincipal 
ca'e  here  cited, 
would  excufe 
the  ov.ners  in 
an'^aftion  on 
the  charier- 
party,  from 
fhewing  a  Arift 
peifonnance 
of  their  par:  of 
the  agree- 
ment ;  upon 
the  ground 
thai,  upon  the 
f?iir  condruc. 
tion  of  the 
charter-party, 
it  h?.d  been 
performed  ac- 
cording to  the 
true  meaning 
of  th.e  parties, 

♦  Meredith  v, 
Wynne.  Gilb, 
p;q.  Rep.  70. 
Pie, Chan, 3t2t 
1  Eq.  Cb.  Abr> 
7Q. 
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although  either  the  relations  of  the  hufband  or  wife 
[[  *  27,  ]  fiiould  fail  in  the  perlorniauce  *  of  their  part,  the 
children,  neverthelefs,  may  compel  a  performance  by 
the  other  party.  As  it  the  wile's  father,  for  inllance, 
had  agreed  to  give  a  portiQi;,and  the  hufband's  father 
had  agreed  to  make  a  fettlement,  here,  although  the 
wile's  father  fhould  not  give  ihc  portion,  yet,  the  chil- 
dren may  compel  a  fettlement ;  becaufe  non-perlorm- 
ance  on  one  part,  Ihall  be  no  impediment  to  the  chil- 
dren's receiving  the  full  benefit  of  the  fettlement.  So, 
if  there  be  a  failure  on  the  part  of  the  father's  rela- 
tions, the  confequence  will  be  the  fame  ;  all  the  court 
can  do  in  fuch  cafes  is,  to  lay  hold  of  fucli  cilate  as, 
the  huiband  may  claim  towards  making  good  his  pro- 
portion ot  the  fettlement.  The  reafon  oi  this  dillinc» 
tion  between  marriage  agreements  and  others  is,  that 
the  children  confidered  as  purchafers,  are  intitled  to 
all  the  benefit  of  ine  u/es  under  the  fettlement,  not- 
wlthftanding  there  has  been  a  failure  on  one  fide, 
gpra  so.  Upon  this  principle  it  was  admitted  in  Lord  ftve.rf- 

kafiis  cafe,  that,  it  there  had  been  ififue  of  the   mar- 
riage, they  WDuid  have  been  entitled  to  have  been  re- 
lieved againft  ^he  accident  01  the  mother's   death,  by 
which  their  iather  was  rendered  unable   to  perform 
f  *  280  ]     part  of  ^  what  he  had  contracted  for,  and  to  have  had 
the  3000/.  a  year  fettled  upon  them  by  their  grandfather. 
The  fame  principle  extends  to  the  cafe  of  the  wife, 
under  fuch  articles,  if  fhe  be  not  a  party  contraQing 
for  payment  of  her  portion. 
Perkins  V.  La-        Theretore  where  A.  in  confiderationof  1000/.  was, 
cited  i' viz"*      ^y  articles,  to  which  the  intended  wife  was  not  a  par- 
Z^n*  378.  ty,  to  fettle  a  jointure  on  his  wife  ;  and  the  marriage 

was  had,  but  the  portion  was  not  paid  :  On  a  bill  by 
her  to  have  the  jointure,  it  was  decreed  to  her  ;  for, 
fhe  was  not  a  party,  but  was  only  to  perform  by  mar- 
rying; and,  therefore,  was  entitled  to  her  jointure,  on 
the  faith  of  which  provifion  being  made  her,  flie  had 
married. 

But  this  exception  extends  only  to  cafes,  where  fuch 
contrafcling  party  is  not  to  receive  any  benefit  from  the 
other  fide,  or  to  take  any  advantage  to  therafelves  : 
Thus,  if  the  wife,  in  the  preceding  cafe,  had  contraft- 
ed  to  pay  the  portion,the  court  would  not  have  decreed 
her  to  have  had  the  fettlement  if  fhe  had  not  paid  the 

portion  £ 
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portion  ;  unlefs   *  it  could  have   been  put  in  fuch  a    [  *  29.  ] 
fhape,  as  that  the  hulband  could  have  had  the  benefit 
oithe  articles;  tor,  then,  the  court  would  certainly 
have  decreed  it. 

Thus  where,  previous  to  the  marriage  oF  A.  articles    P\V:  v.  Pvke, 
were  entered  into,  by  which  he  agreed  to  fettle  an  ef-    »  ^'"-  376* 
tate  in  Ireland  firft,  on  his  intended  wife  (who  was 
then  under  age)  for  a  jointure,  and  then,  fubjcft  to  a 
provifion  for  younger  children,  on  the  firft  and  other 
Ions  in  tail ;  and  that  the  wife's  fortune  Jhould  remain 
in  the  ha»ds  ot  truftees,  until  the  conveyances  or  (et- 
ilement  thereby  intended   fliould  be  executed.     And 
it  was  <ilfo  agreed,  that  it  was  the  intent  that,  to  ena- 
ble A.   to  execute  the  fame  conveyances  and  feltle- 
ment,  the  wife's  portion  Ihould  be  applied  to  the  dif- 
charge  of  the  incumbrances   affetting  the  ellate,  and 
the  overplus  be  paid  to  A.  his  executors  and  admini- 
llrators.     The  marriage  was  had,  but  no  fettlerncnt 
was  made.     The  hufband  afterwards  went  abroad,  and 
there  died.     Then  the  wile  preferred  her  bill  again  lb 
the  executors  ot  her  lather  and  her  children,  for  the 
payment  of  the  refidue  of  her  father's  pcrfonal  eilate, 
as  the  right  thereto  furvived   to  her,  upon  her  hu'- 
band's  death.     No  eftate  *  in   Ireland  appeared,  and    [  *  30,  1 
it  was  admitted  on  all  iides  that  no   fettlement  could 
now  be  made  ;  but  the  defendants,  the  children  of  the 
marriage,   infilled  that  they  were  purchafers  under 
thefe  articles,  as  an  agreement  by  the  mother  for  the 
difpofal  of  her  eilate,  which  was    binding  ;    fuggeft- 
ing,  that  they  were  equally  entitled  with  the  mother 
to  have  the  benefit  of  it,  although  no  fettlement  had 
been  made  ;    and  that   the   court  fhould   decree  an 
equivalent  to  them,   or  that   an  equitable  apportion- 
ment Ihould  be  found  out,  this  being  a  lofing  bargain, 
and  both  parties   purchafers.     But   Lord  Hardwicks. 
was  of  opinion,  that  the  children,  under  thefe  circum- 
ilances,  were  not  entitled  ;  and  that  ho  court  of  juf- 
tice  could  take  this  portion   out  of  the  hands  of  the 
mother  or  her  truftees,  who  were  the  reprefentatives 
of  her  father,  unlefs  Ihe  had  that  part  of  the  fettlement, 
agreed  for  her  benefit,  made   good  to  her  ;  for,  the 
lofs  aro.'e  from  the  fraud  and  milhehaviour  of  the  fath- 
er of  the  children .  The  mother  had  as  good  an  equity 
as  themfelves,  and  had  the  law  on  her  fide,  having  a 
right  to  fue  in  the  ccclefiaftical  court,  which  was  the 
|aw  of  the  land  in  this  cafe  ;  then  they  were  all  pur- 
chafers 
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chafers  in  equal  degree,  and  the  children  had  nol  a 
L  *  3*«  ]  nght  to  *  come  againft  the  mother,  to  make  good  the 
failure  on  the  part  of  the  father.  The' agreement  was 
only  that  the  wife's  fortune  fhould  remain  in  truitees, 
till  a  fettlement  fhould  be  made  in  purfuance  ot  if, 
which  fettlement  was  to  be  of  the  hufband's  eflate,  and 
har  portion  was  to  pay  off  the  incumbrances  there- 
on ;  but  no  fuch  eftate  had  appeared.  Then,  if  no 
fuch  eftate  could  be  found,  there  could  be  no  fpecific 
perloimance. 

And,  where  the  one  party  to  an  agreement  has  pe- 
formed  all  that  is  requifite  on  his  fide,  and,  before  the 
time  at  which  the  other  fide  is  to  perform  his  part  o£ 
the  agreement,  the  legiflature  interfere,  and  render  a 
performance  on  his  fide  as  to  part  illegal  ;  a  court  of 
equity  ought,  notwithftanding  the  beforementioned 
rule,  to  decree  the  other  part  to  be  performed  mfpecie. 
Dr.  Belter.  This  queftion  occurred  in  the  cafe  of  Dr.  iB.^/^/rfor/A 

^nl  chlpterof  ^nd  the  Dean  and  Chapter  of  St.  Paul's,  and  was  dc- 
St  Paul's.  Sel.  cided  in  the  houfe  of  Lords  in  favour  of  a  part-per- 
Ca  Cn.  66.  3->  formance,  on  an  appeal  from  a  decree  of  the  court  of 
flOQ,  *  *  Chancery.  The  point  arofe  on  a  leafe  mad?  by  the 
dean  and  chapter  of  St,  Paul's,  to  the  mafter  and 
[  *  32.  J  *  fellows  of  Trinity  college  in  Cambridge  (in  truft  for 
DoBors  Comrnons)  of  the  land  on  which  DoBors  Com-^ 
mons  is  built,  for  ninety-nine  years,  to  commence  af- 
ter the  expiration  of  a  leafe  then  in  being,  under  a  rent 
of  ,5^.  and  the  do6lors  giving  their  advice  to  the  dean 
and  chapter  ^^r(!7//j-,  and  new  building  the  houfes  and 
relldence  of  the  do61ors  there.  And  in  the  leafe  there 
was  a  covenant  for  renewal  tor  ninety-nine  years,  on 
furrcnderof  thcold  leafe  and  payment  of  20/.  in  which 
future  renewed  leafe  there  was  to  be  the  like  covenant 
of  renewal  on  furrender,  totits  quoiies.  The  ft atute  of 
33th  and  14th  Elizabeth  was  then  pafTed,  by  which 
ecclefiaftical  bodies  werereftrained  from  making  leaf- 
es  in  corporations  or  market  towns,  for  any  greater 
term  than  forty  years.  The  leafe  being  near  expiring, 
a  hill  was  filed  in  the  court  of  Chancery,  on  behalf  of 
DoBars  Commons ,  to  ohWge  the  mafter  and  fellows  of 
Trinity  Hail  in  Cambridge,  to  furrender  up  the  leafe 
to  the  dean  and  chapter  of  St.  Paul's  and  to  procure  a 
leafe  from  them  for  forty  years  in  truft,  with  the  lame 
covenants  as  in  the  former  leafe.  And  it  was  contend- 
ed againft  the  renewal,  that  this  was  an  entire  cove= 

nam. 
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nant,  and  could  not  be  apportioned,  and  then,  the  a£l 

ot  *  parliament  intervening  was  a  rdeA'z  of  it.  And  fo    [  *  3.3.  ] 

it  WcTs  held  to  be  by  Mr.  JufticePnc<f  and  Lord  Chief 

Juftice  Raymond,  againlh  the  opinion  of  the  mafler  of 

the  Rolls,  and  thereupon  the  bill  difmifled.    But  this 

decree  of  difmiflal   was   reverfed,  on  appeal  to  the 

houfe  ot  Lords,  upon  the  opinion  of  the  judges  feria'' 

ton  J  and  the  dean  and  chapter  ordered  and  adjudged 

to  make  a  leafe  for  forty  years  under  the  ancient  rent, 

with  a   covenant  and   conditions  a:s  in  the  old  leafe 

contained,  except  the  covenant  for  rene^r al. 

So,  if  the  entire  performance  of  an  agreement  for 
a  piirchafe  be  prevented  by  accident,  or  the  a6l  of 
God,  yet,  if  the  vendee  is  fatisfied  with  a  part  peform- 
ance,  the  better  opinion  feems  to  be,  that  the  court 
would  decree  it.  And,  therefore,  although,  if  one 
enter  into  an  agreement  for  a  purchafe  of  lands  of 
tenants  in  common  in  tail,  and  one  ot  them  die,  and 
then  the  other  inflitute  a  fuit  for  an  execution  as  to  a 
moiety,  the  court  Would  not  execute  it  againfl  the 
purchafer;  becaufe  what  is  required  is  different  from 
what  was  contracted  for,  and  the  purchafer's  meaning 
might  be  to  have  the  entire  eftate  ;  and  the  ccurt  pre- 
tends to  decree  in  fpecie  only,  which  the  decreeing 
*  half  would  not  be.  Yet,  if  the  purchafer,  on  the  L  *34'  J 
death  of  one  of  the  tenants  in  comm.on,  who  has  con- 
traced  for  a  fale  of  the  eftate,  fhould  bring  a  bill 
againft  the  furvivor,  defiring  to  take  a  moiety  of  the 
eftdte  only  ;  the  intereft  in  the  money  being  divided 
by  the  intcrefl:  in  the  eftate,  he  migh:  have  a  fpecific 
performance  as  to  a  moiety  decreed  him  from  the  fur- 
vivor, although  the  contraft  could  not  be  executed 
"againft  the  ilfue  of  the  other. 

The  court  of  Chancery  v/ill  not  compel  a  purchafer    Vide  ?,f2Tlow 
under  a  decree,  or  by  agreement,  to  complete  the  pur-    ^-  Smuh,  e,  p, 
chafe,  if  there  be  any  fubftantial  doubts  as  to  the  good-    ^^''^'  *^^* 
nefs  of  the  title  ot  the  vendor.  And,  therefore,  where 
there  were  the  opinions  of  learned  men  againft  a  title 
to  an  eftate,  fold  before  the  mafter  under  a  decree  of 
the  court  ot  Chancery  ;  the  mafter  of  the  Rolls  would 
not,  compel  the  purchafer  to  accept  the  purchafe. 

But  this  court  will  not  fuffer  a  party  to  defend  him- 
felf  againft  executing  his  agreement  in  fpecie,  upon 
pretence  of  fome  formal  matter  being  reqnifite  to 
Complete  the  title,  where  that  circum fiance  is  fuppli- 
«d  by  other  matter  that  makes  it  equally  fecnre. 

Therefore, 
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r  *  35-  J        *  Therefore,  where  one,  beinsj  in  debt,  and  entit- 
CoHba  ^•^'.■'^-    tied  to  the  equity  of  redemption  of  an  eftatemortgasred 
j.p  "^^    ■    '  '    nearly  to  the   value,  dcvifed  it  to  his  yoitngeil  broth- 
er, and  to  his  brother-iH-law,  and  their  heirs,  in  trufl 
to  fell,  and  pay  debts  and  legacies,  and  to  pay  the  re- 
mainder of  the  purchafe  money,   if  any,  to  the  tefta- 
tor's  eldeft  brother,  who  was  beyors-d  fea  in  the  fervicc 
of  the  India  company,  and  died ;  and  the  truflees  en- 
tered  into  an  agreement   for  the  fale,   and  then   the 
creditors  filed  their  bill  againit  the  vendee,  under  the 
agreement  to  complete  his  purchafe,  i^c.  :  The  ven- 
dee, admitting  the  agreement,  and   that  the  will  had 
been  proved  in  the  court  of  Chancery,  objefted,  that 
the  heir,  who  was  beyond  fea,  though  made  a  defend- 
ant, had  not  appcdred  or  anfwered  the  bill,  and  faid, 
that  though  he  was  at  firll  willing  to  purchafe  the  ef- 
tate,  and  had  entered  on  good  part  thereof,   yet,  the 
other  part  on  which  he  had  not  entered  being  out  of 
repair,  the  tenant  racked,  and  the  rents  likely  to  fall, 
he  was  nowdefirous  to  bedifcharged  of  his  purchafe. 
And  it  was  argued  that  he  ought  fo  to  be,  this  being  a 
cafe  founded  upon  a  will  not  proved  in  equity  againfi: 
the  heir,  and  therefore  a  defeclive  title  ;  becaufe  none 
I    *  3^'  J    of  the  depofitions  of  the  *  witnefTes  that  had  been  ex- 
amined for  the   will  could  be  read   againfl  the  heir, 
and,  therefore,  he  might  lie  by  till   they  were  dead, 
when  he  might  conteft  it.  But  the  chancellor,  though 
he  admitted  that  it  was  proper  that  a  will  difpofmg  of 
lands  fhould  be  proved  in  equity,   efpecially  in  cafe 
of  a  modern  will,  yet  obferved  that  he  could  not  fay 
this  was  abfolutely  neceffary  to  make  out  the  title, 
any  more  than  it  would  be  to  prove  a  deed  in  equity, 
by  which  an  eflate  fliould  be  fettled  from  the  heir  at 
law  after  the  anceffor's  death,  which  would  certainly 
be  no  ground  to  object  to  a  title.     The  will  prevent-  ' 
ed  and  broke  the   defcent  to  the  heir  as  much  as  a 
deed,  and  the  hands  of  the  witnelfes  to  a  will  might 
be  as  well   proved  in  one  cale  as  in   the  other.     Be- 
Notc.  Thi»  lie-    f]j(.s^  his  lordfhip  obferved,   that  the  vendee   knew 
rehearing  the      the  faQ  of  the  heir's  being  beyond  fea  at  the  time  he 
former  decree      entered  iuto  the  agreement,  and  yet  had  not  required 
havino;  di{-  j^j    ioining,  or  the  will's  being  proved   againfl  him  ; 

c'lsi'^^u   trie  •  • 

piirchaicr  from     but  had  admitted  by  his  anfwer,  that  the  will  was  du- 

Ms  purchafe.        ly  executed,  and  had,  by  entering  on  part  of   the  ef- 

Resr.  iih   A.        ^^^     executed  the  purchafe.     His  lordfhip  therefore 

decreed  that  it  fhould  be  completed. 


Tf 
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*  The  reporter  obferves  upon  the  preceding  cafe,    f    *37.  ] 
that  it  was  a  great  help  to  the  title  that  tlie  mortgage, 
made  -by  the  teftator,  and  prior  to  the  will,  was  for 
the  greatellpart  oi  the  purchafe  riioney,  and  mutt  be 
kept  on  foot  for  the  protetHon  of  the  title. 

And  a  probable  certainty  of  a  good  title,  is  a  fuf-  "';^'^^  \f.^^^^' 
ficient  ground  for  the  court  to  found  a  decree  for  fpe-  Atk/ig  "20! 
cificpertonnancc  of  an  agreement  for  a  purchafe  upon; 
for  itis^impoihble,  in  the  nature  of  things,  tliat  therG 
^Ould  be  a  mathematical  certainty  of  a  good  title. 
Therel'ore,  it  has  been  held,  not  to  be  an  objeflion  to 
a  title,  that  it  is  derived  under  a  grant  from  the  crown, 
in  which  there  isarefcrvationoftin,  lead,  and  all  royal 
miniis  within  the  lands  ;  becaufe,  although  grants 
from  the  crown  have,  for  the  mod  part,  fuch  a  gene- 
ral refervation,  yet,  there  is  no  infbnce,  where  the 
crown  has  had  only  a  bare  refervation  of  royal  mines 
without  any  right  of  entry,  that  it  can  grant  a  licence 
to  any  perfon  to  come  upon  another  man's  eUate  and 
fearch  for  fuch  mines  ;  nor  has  the  crown  any  fuch 
power,  neither  is  it  warranted  by  the  royal  preroga- 
tive of  mines  :  for  it  would  be  very  prejudicial  it  the 
crown  could  enter  into  the  ^  fnbje6f's  lands,  or  grant  (]  *  ^S.  ] 
a  licence  to  v/ork  their  mines  unopened.  But,  when 
they  are  once  opened,  the  crown  can  reflrain  the 
fubjeft  from  working  them,  and  can  either  work 
them  itfelf,  or  grant  a  licence  for  others  to  work 
them. 

Neither  are  fuggeflions  of  there  being  old  entails,    ibi<3. 
or  doubts  what  iifue  perfons  have  left,  whether  more 
or  fewer  objetlioiis  of  that  force  as  to  overturn  a  title 
to  anellate. 

The  principle,  upon  which  courts  of  equity  decreer 
an  agreement  or  articles  to  be  performed,  feems  to 
be  ;  that  the  purchafer  has,  by  the  contraft,  an  equi- 
ty to  recover  the  land,  and  the  vendor  is  thenceforward 
a  truftee  for  the  purchafer,  or  wliom  he  (hall  appoint, 
till  a  conveyance  executed. 

In  ail  caies  ot  covenants,  the  court  of  Chancery,  . 

on  application  to  have  them  decreed  in  fpecie.confi-  / 

der  v*/hat  v/as  the  intention  of  the  parties  covenanting ; 
and,  if  that  was,  that  the  parties  ihould  rely  and 
depend  upoii  the  fecurity  of  the  covenant  only,  equity 
will  not  alter  the  fecurity  agreed  to  be  accepted 
oi,  or  vary  the  remedy  :  For  that  would  be  going 
1  i  beyond, 


L  *  39-  ] 

Earl   of    War. 
lington   V.    Sir 
James     Lanj^- 
liam.  Pie.  Ch, 
«9  Et  1    P. 
Will.  107.    Et 
vide  Coliner 
V,  Coimer, 
Moi'ely  11 8. 
Colles's  Par, 
Ca.  149. 

Collins  V, 
Plummer, 
2  Vern,  6^^- 
S.C.  I  P.  Will. 
104.  Et   Vide 
Whitworth 
V.  Hallet, 
JVIo(ely  g6. 
Cohner  v.  Col- 
mcr,ct  al.ibid. 


L  *40.   ] 


Eofvil   V.  Bran. 
«lcr,   1  P.  Will. 
461.  Sed  vide 
5  Bro.  Par  Ca. 
208,  V«'herc  no 
eleftion,    et 
note  the  dif- 
tiiiflioM.    Et 
vide    Biaiker  v. 
!Mathcrs,5  3ro, 
Par.  Ca.  s^.o. 
'Where,   on     a 
general    agree- 
ment for  a 
Icafe,  the  houfe 
of  Lords  beld 
the  landlord 
bound  10  grant 
one,  without 
jnferting    re- 
ftnftive  claufea 
of  an   unufual 
nature. 
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beyond,  *  and,  confequently.againllthe  intent  of  the 
parties. 

Therefore  where  A.  on  his  daughter's  marriage, 
covenanted  to  leave  her  looo/,  to  be  paid  within  fix. 
months  after  his  death  :  and  his  grandion,  her  reprc- 
fentative,  filed  a  bill,  praying  that  A.  the  grandfather 
might  give  fecurity  for  a  performance  of  this  agree- 
ment :  The  court  refufed  to  make  fuch  a  decree,  be- 
caufe  the  daughter  and  her  hufband  had  agreed  to  ac- 
cept ot  the  covenant,  and  equity  would  not  al'ter  the 
contra6t  of  the  parties. 

So  where  a  fettlement  was  made  on  the  hufoand  for 
life,  remainder  on  his  intended  wife  for  life,  remainder 
on  the  heirs  of  the  body  of  the  hufband  on  the  body  of 
the  wife,  remainder  to  hisov/n  right  heirs,  with  a  co- 
venant by  the  hufband,  that  he  would  not  dock  the 
entail,  or  fuffer  a  common  recovery  ;  and  the  hufband, 
having  only  one  daughter  married  toC.  fufFered  a  re- 
covery, and  devifed  hisellate  to  his  daughter  for  life, 
remainder  to  her  firft  and  other  fons  in  tail,  remainder 
to  his  own  nephews  ;  provided,  that  if  his  daughter 
furvived  her  hufband,  fhe  fhould  have  the  eftate  in 
fee  :  The  court,  on  a  bill  '^  filed  for  that  purpofe,  re- 
fufed to  decree  a  fpecific  execution  ;  becaufe  it  was 
evident  from  the  covenant,  that  the  parties  knew  the 
hufband  had  power  to  bar  the  eflate,  and  yet  agreed  to 
accept  of  a  covenant,  by  which  they  might  recover 
damages,  and  not  the  thing  in  fpecie;  and  then  to  have 
decreed  the  latter,  would  havebeen going beyondthe 
agreement. 

So  where  A.  by  articles  entered  intobef  ore  marriage, 
covenanted  to  fettle  on  his  wife  the  manor  of  Dale,  or, 
to  leave  her  looo/.  to  be  paid  within  three  months  after 
his  death;  the  court  of  Chancery  wouldnot,onabill, 
exhibited  by  her,  compel  A.  to  do  the  one  or  the  other, 
or  to  give  any  further  or  better  fecurity  for  the  pay- 
ment of  the  1000/,:  Becaufe,  by  the  agreement,  he 
had  his  elecfion  all  his  lifetime,  and  fhe  had  that  fe- 
curity vv^hich  fhe  at  firfl  agreed  to  take,  and  which 
the  court  will  not  better  contrary  to  the  intention  of 
that  agreement. 

The  intent  of  the  parties  to  an  agreement  may  be 
evinced,  eitherfrom  the  nature  of  the  covenants  com- 
pared v/ith  the  fubffance  of  the  agreement,  as  was 
inilanced  in  the  cafelafl  put,andalfointhepreceding 

one 
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onto^  Collins  *and  Ptummer  ;  or,  from  the  nature  of    [  *  41.  J 
the  contraft  on  which   the  covenant  or  agreement 
arifes,  confidering  who  are  the  parties  to  it,  and  the 
objefct  of  their  ftipulaiing,    Tiie  moft  apt  inftanccs  of    Trevor  v,  Tre- 
this  fort  that  occur,  arc  in  the  cafes  of  marriage  arti-    ^°''»  '  ^:  ^^''"* 
cles,  wherein,  although  lands  are  exprefsly  covenant-    Abr*.  387'^s.cl 
ed  to  be  conveyed  to  one  for  life,  with  remainder  to    2  Brown  Ca. 
his  heirs  male  of  his  body,  which,  on  a  contraft  exe-    |!^[*  '^^-  . 
cuted,   would  give  A.  an  eltate  tail ;  yet,  on   a  bill    tnan,  1  P. Will, 
brought  for  the  execution  oi  articles,  the  lands  will  be    H5--*''  Ci 
direfted  to  be  fettled  upon  A.  for  life,  with  remainder    criiBthv.  b'u'c- 
in  Jiricl  fettlement  upon  his  firll  aad  other  fons  in  tail    kle.  2  Verni^, 
male,  &c.  :  Becaufe,  from   the  nature  of  the  contract    Oisood  v. 
it  is  clear,  (hat  the  ilfue  ot  the  marriage  are  principal-    -will,  '257.* 
ly  in  the  confiderdtion  of  the  parties, and  that  the  con-    Nundicke  v. 
tra£l  is  made  with  a  view  to  fecine  to  them  theeflates     W''''^"» 
ftipulated  about,  and  of  which  they  are  purchafers  in    593.  Pi.  5. 
confideration  ol  the  marriage.  It  is  confidered,  there- 
fore, that  it  would  be  a  ftrange  and  vain  conftru61ion 
of  fuch  contracts,  if  the  principal  contracting,  and  v.ho 
is  evidently  the  perfon  meant  to  be  rellrained  thereby, 
fhould  be  intended  to  have  fuch  an  eftate  by  them,  as 
would  enable  him  the  very  next  day  after  their  exe- 
cution to  defeat,  by  a  fine,  the  ♦  limitations  to  his  if-    [  *  42.  j 
fue,  with  a  view  to  fccure  which  limitations  the  con- 
tract was  entered  into,  and    a  valuable  confideration 
paid  for  it. 

And  the  ilTue,  claiming  under  fuch  articles,  will  be 
entitled  to  an  execution  in  fpecie,  purfuant  to  the 
conflru6tion  of  them  as  already  ftated,  although  a  letr- 
tlement  be  made  thereon  ;  if  the  limitations  therein  do 
not  purfue  that  form. 

The  firft  cafe  decided  both  upon  articles  and  a  fet-    Honor  v.  Ho- 
tlement  before  marriage,  was  that  o{ Honor  &nA  Honor  ;    "°g'  ^  p^^"^, 
which  arofe  on  articles  to  fettle  an  eftate  on  the  father    323*  2  t'q.  Ca' 
for  life,  remainder  to   the  heirs  of  the  body    of  the    Abr.  Fl,  j. 
mother  by  the  father,  remainder  to  the   father  in  fee. 
Thefe  articles  had  been  executed  by  a  fettlement  made  "^ 

before  marriage  to  the  father  for  life,  rerhainder  to  the 
mother  for  life,  remainder  to  the  heirs  of  their  two 
bodies,  which  gave  the  father  an  eftate  tail ;  the  fettle- 
ment was  mentioned  to  have  been  made  purfuant  to 
and  recited  the  articles.  And  it  appearing  that  the 
parties  did  not  intend  to  vary  the  ufes  of  the  articles, 
and  there  being  proof  that  a  ftrift  fettlement  was  in- 
tended, it  was  decreed,  on  a  bill  brought,  bv  the  fen 

of 
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r  *  43*  J  ^^  ^^^  *  marriage,  to  liave  them  executed  in  fpecie, 
that  the  elbte  Ihould  be  fettled  purliiant  to  the  articles, 
by  which  the  father  was  only  to  be  tenant  for  life.  - 
Weft  V.  Erif-  So,  in  the  cafe  of  W'V//  and  Erijpy,  v/hich  arofe  on 
fey,  a  P.  Will.  ^  {jjii  ^Q  have  the  benefit  of  marrit^.ge  articles;  prcfer- 
Caf  Par/^Tv"  red  by  the  grand^daughters  of  the  fettler,  (\vho  claim- 
ed undgr  them  by  virtue  ot  a  limitation  in  remainder, 
atter  two  leveral  limitations  to  the  heirs  male  of  the 
body  of  their  grandfather  by  his  then  or  any  future 
taken  %vifcj  and  conceived  in  the  following  terms, 
namely,,  "  remainder  to  the  heirs  female  of  the  body 
"  ol  B.  by  his  then  intended  ^yife  ;"  which  articles 
had  been  executed  by  a  iettlement,  made  previous  to 
the  marriage  but  mentioned  to  have  been  made  in 
purfuance  and  periormance  of  the  articles,  in  which 
this  limitation  was  carried  into  execution  by  limiting 
a  remainder  "  tp  the  heirs  of  the  body  of  B.  by  his 
faid  wife."  B.  having  iffue  only  a  daughter,  and  be- 
ing tenant  tail  by  this  iimitation,  fuffered  a  recovery, 
fold  part  of  the  lands,  devifed  the;  refidue,  and  die<l. 
The  articles  were  made  in  Dcceniber,  and  the  fettle- 
ment  in  March  -1685.  The  fale  of  the  lands  was  in 
r  *  •<  1,  J  1698,  and  the  will  in  1722.  The  *  defendant  plead- 
ed the  fettlement,  the  recovery,  the  will,  and  the  long 
enjoyment ;  this  plea  was  overruled,  but,  at  the  heaz-- 
ing,  the  bill  was  difinifTed  :  But  on  appeal  to  the 
Lords  this  difmiflion  was  reverfed,  and  the  lands  not 
fold  decreed  to  be  conveyed  to  the  granddaughters 
and  tlie  heirs  females  of  their  bodies,  with  crofs  re- 
mainders to  them  in  tail  female. 
Pov/el  v»  But,  in  a  fubfequenf  cafe,  where  a  daughter  claim- 

Price,  e  P.  ^^  under  articles  wherein,  alter  a  Umitation  therein  to 
^\dk^^r^'^v  ^'^^  ^^'^^  ^^^*^  other  ions  of  the  marriage  in  tail,  re- 
Haftings,  Giib,  mainder  to  the  heirs  male  of  the  body  of  the  hufhand 
Eq.  Rep,  ng.    ^\^  gj  by  a^y  wife,  a  limitation  was  made  to  the  hens 

Iqt  ^"*  ^^'^  ^f  ^"^  ^'°^y  ^^  ^^^^  ^^^^  ^^'^*^  '  ^^'^^^^  ^  claufe  tlierein, 
that  if  the  hufband  fhould  die  without  i'lfue  male  by 
his  faid  ^".'ife,  and  there  Oiould  be  one  daughter  fire 
fhould  have  3000I,  and,  if  more  than  one,  they 
{hould  ha^'e  4000I.  among  them,  which  portion  wa« 
to  be  fecured  upon  fome  part  of  the  eftate.  The  hul- 
band  having  fuffered  a  recovery,  and  re-fettled  the 
eftates  on  his  fecpnd  marriage,  ifu  which  fcttlement 
part  of  them  were  fubje61ed  to  a  iruft  for  raifing 
cjoool.  for  his  daughter  by  the  fn  ft  wife,  in  f;itii>faft ion 
of  the  portion  flie  was  entitled  to  on  the  firif  articles ; 
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the  court  refiifed  to  decree  *  the  eftate  to  the  daiigh-  [  *  45-  3 
ter  by  virtue  of  the  articles  ;,  diftinguifhing  this  cafe 
from  that  of  Weji  ^iXiiS.  Enjfsy ^  in^rrnuch  as,  in  the  lat- 
ter cafe  no  portion  was  provided  for  the  daughter  ot 
the  firil  marriage,  whereas  in  this  cafe  portions  in  all 
events  were  fecured  to  fuch  daughters  ;  alfo  in  the 
latter  cafe,  aiter  the  limitation  in  the  articles  to  the  . 
heirs  male  of  the  body  of  the  hufband  and  wife,  with 
the  remainder  to  the  heirs  male  oi  the  body  oTthe  hul- 
band  by  any  wife,  came  the  remainders  to  the  hnrs 
female  oi  the'body  of  the  hc.fband  by  the  firil  wife  ,- 
lb  that  the  daughters  were  more  immediately  in  the 
view  and  coHt^mplatipn  of  the  parties  in  that  than  ia 
the  prefent  cafe. 

But  the  folid  ground  upon  which  the  above  cafe  is 
diflinguifliable  from  that  of  IVeJi^ivA  EriJJ'iy  feems  to 
be  the  hrfl  ;  for  the  argument  founded  upon  the  lat- 
ter ground,  appears  too  nice  to  be  oppofed  to  the  fub- 
ilantial  principle  upon  which  articles  fo  conceived 
are  carried  into  execution  by  flrict  fettlement ;  for  the 
firfl  limitation  being  to  thefirfi;  and  other  fons  of  that 
marriage,  and  the  neHt  limitation  to  the  heirs  male  of 
the  hufoand,  the  latter  rem^ainder  to  the  heirs  of  his 
body  by  his  then  intended  wi  fe,  muft  have  been  meant 
as  *.a  provifion  for  daughters,  or  have  had  no  fignifi-  [  *46.  J 
cation  at  all,  fince  it  v/as  not  to  take  efFeft  but  in  fail- 
ure of  fons. 

.    But,  if  the  fettlement  in  fuch  cafes  be  made  before    vide  Loggand 
marriage,  and  be   not  declared  to  be   in  purfuance  of    ^^'f^I"^^' 

Cited  Ca    A 

the  aBticles,  this  rule  does  not  apply  ;  becaufe,  until     Talboe  ao.' 
the  m.arriagc,   all  parties  are  at   liberty  ;  and,   there- 
fore, if  the-- fettlement   differ  from  the  articles,  it  will 
he  prefumcd   that  the  alteration   arofe  from  a  new  a-     *  Warwick  v. 
greement  between   them,  by   which  the  articles  will    '^'^"^''''^''^' 

Q  Atk*  201*. 

be  conrroled  :  But   that  rcafoning   does   not  apply,  Note  \  the  av- 

xvhcre  the  fettlement  is  exprelfed  to  be  made  in  pur-  ticie'^in  this 

fuanceotthearncles.    _  ed.te  tothe  ufe 

*  And  the  court,  it   is  to  be  oblerved,   will  not  re-  of  the  heir 

lieve,  even  in  the  former  cafes,  it  the  application  be  ir)aleofthe 

made  againfl.  a  purchafer  for  a  valuable  confideration.  j,"^^"    '"  ^  •' 

And,  therefore,  where  the  defendant   to  a  bill  of  this  bi°,  wbich 

kind  was  the  aflignee  of  a  mortgage,  and  denied  no-  Lord  Haidw. 

tice  of  the  articles   or  fettlement,    and  infilled  osi  his  f^^"^^'-  \° 

\      ■  ,      r        I  ii^'ri  •  Ti       ''"'^"^  would 

bemg  a  purchaier  tor  a  valuable  conliaeration  ;  l^ord     create  anefta:c 
Hardwicke.  difrniffed  the  bijl,  fo  far  as  it  prayed  to  be     '^'l '«  i^''"  - 
relieved  agamfl  the  mortgage.    ^  "Z^^" 

And,      determine  that 
point,  aud  th?rt  are  vety  ftrong  grounds  in  fjpport  cfja  contraiy  opinion. 
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w  ft  V  E^'^r  •         *  And,  in  the  cafe  of  Wejl  and    Enjfty,  the  court 
fapra. '  obfervcd,  that  purchafers  would  not  be  afFeclcd,  as 

the  plahitlflf/A^r^  prayed  fatisfaftion  as  to  fo  much  of 
the  cllate  as  was  foldagainft  the  perfonal  aflets  of  the 
Tupr."  ''^  ^""  vendor  only.  So,  in  the  cafe  of  Forvdl  and  Price, it 
was  admitted,  that  if  the  truftees  under  the  fecond  fct- 
tiement,  or  the  wife,  had  had  no  notice  of  the  articles 
made  on  the  firU;  marriage,  they  could  not  have  bc^en 
affefted  thereby,  in  equity,  being  purchafers  without 
notice. 
Vidczycrn.  But  articles  fo  circumltanced  were  decreed  to  be 

executed  by  a  ftrift  fettlement  againfi:  the  creditors  of 
one  bound  thereby,  althougli  tliey  had  got  the  legal 
eftate ;  tor  it  is,  in  their  hands,  bound  by  all  the  equi- 
ty it  was  fubjeft  to  in  the  hands  of  their  debtor. 
Whuc  V.  •  7-i^^j,  ^,,|^ere  A.   feifed  in  fee  of  freehold  eftates, 

5  P.Will  "7o«.  covenanted  previous  to  his  marriage,  to  levy  a  hne 
S.C.Pre.  Chan,  thereof  lo  the  ufe  of  himfelf  for  life,  remainder  to  his 
2-2.^  Gifb.ticp.  yxi^Q  for  life,  remainder  to  the  heirs  m.ale  of  his  body 
by  his  wile,  remainder  to  the  heirs  of  their  two  bodies, 
remainder  to  his  own  right  heirs ;  there  was  iffue  a  fon 
and  a  daughter.  A.  died  before  any  fine  was  levied; 
r  *4^'  3  the  fon  came  ot  age,  '*  borrowed  money  on  bond, 
and  procured  CD.  and  E.  to  be  his  fecurities,  who 
afterwards  paid  the  lame.  The  fon,  to  counteriecure 
and  reimburle  them,  covenanted  to  levy  a  fine  to  them 
and  their  heirs,  redeemable  on  payment  of  the  money 
lent,  and  what  they  ftiould  pay  as  his  fureties  ;  and, 
by  his  will,  devifed  his  lands  to  them  to  raife  money 
to  pay  his  debts,  and  then  died  without  iffue,  but 
without  having  levied  a  fine.  And,  on  a  bill  preferred 
by  the  fifler  againft  the  truftees  and  creditors,  to  have 
theeffate  conveyed  according  to  the  intent  of  the  mar- 
riage fettlement,  the  truftees  infilled  that  they  were 
honed  creditors  for  great  fums  ot  money,  and  had  a 
fecurity  made  to  them  by  their  teflator,  on  whom  the 
legal  eflate  had  defcended,  there  having  been  no  fine 
levied  purfuant  to  the  covenant  in  the  marriage  arti- 
cles ;  and  they  fuggefled  that,  if  there  had  been  a  fine 
levied,  their  teflator  would  have  been  tenant  in  tail, 
and  might  have  barred  as  well  his  own  iffue,  as  thofe 
io  remainder  ;  and  that,  he  having  the  fee  fimple  of 
the  legal  eftate,  and  being  tenant  in  tail  of  the  equit- 
able eflate,  the  deed  of  covenant  to  lead  the  ufes  of 
the  intended  fine  (although  the  fine  was  not  aftually 

levied) 
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levied)  was  Tufficient  in  '''  equity  to  bar  it.  And  that,  [  *  49.  ] 
although  their  tellator  had  not  levied  a  fine,  yet,  they 
had  the  legal  eftate  in  them  by  the  will  :  and,  having 
both  law  and  equity  on  their  fide,  ought  to  prevail 
againft  the  daughter,  who  had  only  a  demand  in  equi- 
ty by  virtue  of  the  father's  marriage  agreement.  But 
Lord  Harcourt  confidered  this  deed  to  be  in  tlie  na- 
ture of  articles,  which  would  have  been  carried  into 
execution, by  llrifcl:  fcttlement,  and  therefore  decreed 
the  ellate  to  the  daughter  ;  which  decree  was  alter- 
wards' affirmed  by  Lord  Cowper,  h\xi  upon  different 
principles. 

This  rule,  refpefting  the  conflruOion  of  marriage 
articles,  being  founded  upon  the  prefumed  intention 
of  the  parties  thereto,  collecfed  from  the  nature  of  the 
contiail  and  its  general  obje£>,  like  every  other  rule 
whofe  bafis  is  laid  in  prefuinptions  founded  on  collat- 
eral circum (lances,  yields  to  pofitive  proof,  or  to  the 
proof  of  circumftances  furnifhing  ftill  ftronger  pre- 
fumptions,  that  the  intention  of  the  parties  was  di- 
refted  to  a  different  objeft  :  And,  therefore,  where  it    ^'n^n^berj  v. 

1  •  -1  11^,.,  Chambers. 

was  by   marriage  articles  agreed,  that  ocoo/.  in  the    F-.t^gib.  127. 
hands  of   trulfees,  fliould  be  laid  out  in  the  purchafe    S,  C.  2  Eq.Ca^ 
01  lands,  to  be  fettled  on  the  hulband  for  *  life,  remain-    ^^^' ^foj'^j"  ** 
der  to  the  wife  for  life  for  her  jointure,  remainder  to    3*33. 
the  firll  and  other  fons  of  the  marriage  in  tail  tnale  fuc-    |_  ''"  £0.  J 
celfivcly,  remainder  to  the  hufband  in  fee  ;   and  the 
father,  by  the  fame  articles,  covenaated  to  fettle,  after 
his  deceafe,  other  lands  upon  the  hufband  and  the  heirs 
male  of  his  body,  remainder  to  the  heirs  of  the  father; 
the  hufband's  father  having  made  a  fcttlement  of  oth- 
er lands  to  the  hufband,  and  the  heirs  male  of  his  body, 
with  remainder  to  himfelt  in  fee.    One  queffion  was, 
whether  this  were  a  good  performance  of  the  agree- 
ment ;  and  if  the  limitation  ougljt  not  to  have  been  to 
the  hufband  for  life,  remainder  inftri6>  fettlement  and  ? 
Lord  King  was  of  opinion,  that  the  fettlement  was  a 
good  execution  of  the  agreement ;  for  that  the  lands 
laft  fettled  by  the  father  were  not  meant  to  be  a  provif- 
ion  fort  he  children  of  the  marriage,  they  having  been 
taken  care  of  by  the  other  parts  of  the  articles;  but 
were  meant  for  the  fupport  and  provifion  of  the  huf- 
band :  And  his  lordffiip   faid,  that  the  different  man- 
lier in  penning  the   articles  in  relation  to  the   truft 
money,  from  that  as  to  the  lands,  (the  one  being  in 
ftrift  fcttlement  to  the  firfl  and  other  Tons,  &c-  the  oth- 
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L  **5''  ]  crtothehun)andjanfI  the  heirs  males*  ofhisbofly  gen- 
erally, TviLhout  being  tied  up  to  the  illuc  of  the  mar- 
riage) plainly  fliewed,  that  the  parties  undcrftood,  and 
had  in  contemplation,  the  diiference  between  a  ilnti 
fpttlement  upon  the  iffue  of  the  marriage,  and  a  gener- 
al fettlement  upon  the  hulband,  and  the  heirs  male 
of  his  body. 

Again,  if  a  hulband,  bound  by  articles,  makes  a 
fettlement  varying  from  them,  but,  aiterwards,  by 
will,  gives  other  eflates  to  the  heir  entitled  under  the 
fettlement  ;  the  heir  fhall  be  put  to  his  eieftion,  and 
ftall  not  have  a  decree  for  a  firift  fettlement  under 
the  articles,  but  upon  the  terms  of  abandoning  what 
he  has  a  claim  to  under  the  wilL 

Thus  where  A.  the  grandfather  of  B.  by  articles 
Rep 't.  Talb.    previous  to  his  marriage,  agreed  to  fettle  lands  to  the 
176  et  vide         ufe  of  hlmfelf   and  his  intended  wife  for  their  lives, 
Roberts  V,  gj^j  .|_jg  |-|g  ^f  ^Yie  furvivcr,  remainder  to  the  heirs  oi 

238.  ei'vide  his  body,  cTf.  which  were  aiterwaras  executed  by  a 
X  P.  Will,  722.  fettlement  reciting  the  articles,  and  limiting  an  ellate 
tail  to  himfelf  ;  there  was  iffue  of  tlie  marriage  a  foa 
and  two  daughters.  The  father,  on  the  fon's  mar- 
riage, fettled  other  lands,  of  which  he  was  feifed  in 
t  *  52.  J  fee,  to  the  *  uCe  of  his  fon  for  life,  remainder  to  the 
daughters  of  the  marriage,  remainder  in  fee  to  the  fon, 
%vith  power  to  raife  a  portion  for  younger  children. 
Alter  the  fon's  death,  the  lather  levied  a  fine  of  the 
lands  comprized  in  the  firft  fettlement  to  the  ufe  of 
himfelf  in  fee,  and  then  devifed'part  of  it  to  his  two 
daughters  ;  and  gave  all  other  of  his  ellates  to  truf- 
tees,  in  truft  for  his  grandfon  for  life,  remainder  to 
his  firfl  and  other  fons  ,in  tail  male,  remainder  to  his 
own  daughters.  Then  cam.e  this  claufe,  "  and  his  Vv  ill 
and  meaning  further  was, and  he  did  thereby  authorize 
and  appoint  the  tru flees,  and  the  furvivor  of  them,  to 
receive  the  rents  and  profits  oi  the  faid  efiates  to  them, 
devifed,  and  out  of  the  fame  to  allow  and  expend  fo 
much  as  they  Ihould  think  fit  for  the  education  of  his 
^#  grandfon  during  his  minority  ;  and  that  the  truflees 
ifhould  place  out  atinterefl  fuch  m.onies  arifing  otit  ol 
the  rents  and  profits  of  the  faid  eftates,  which  faid 
monies,  with  intereft  arifing  therefrom,  his  will  was 
fliould  be  paid  to  his  grandfon  at  tlie  age  oi  twenty- 
one,  if  he  fo  long-lived  ;  or,  in  cafe  he  died  be- 
fore that  age,  the  fame  to  be  paid  to  his  own  two 
daughters,  their  executors,"  ^c.  The  fettlement 
being   held    not    to  be  a  proper  execution   of   the 

articles, 
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♦articles,  one  queflion  was,  Wlicther  the  general  [  *53.  ] 
devife  fhould  be  taken  as  a  fati»fa61ion  for  what  the 
grandfon  was  entitled 'to  under  the  articles  ?  Et  per 
curiam,  if  the  grandfon  has  a  lien  upon  the  lands  in  the 
articles,  then  he  may  ftand  to  them  if  he  pleafes ;  but 
when  a  man  takes  upon  him  to  devife  what  he  has  no 
power  over,  as  well  as  that  over  which  he  has  power, 
upon  a  fuppofition  that  his  will  (hall  be  acquiefced 
Under,  the  court  of  Chancery  compels  a  devilec,  if  he 
will  take  advantage  of  the  will,  to  take  entirely,  but 
not  partially,  under  it;  there  beinga  tacit  condition  an- 
nexed to  all  devifes,  that  the  devifee  do  not  diflurb  the 
difpofition  which  the  devifor  has  made.  Then,  in  this 
cafe,  the  eftates  which  the  devifor  had  given  his  grand- 
fon were  clearly  within  his  power;  he  had  given  tlieni 
to  tru (fees  until  his  grandfon  attained  twenty-one, and 
had  difpofed  of  them  in  fuch  a  manner  as  that  there 
could  never  be  any  undifpoled  refidue  to  go  to  the 
grandfon  as  heir  at  law ;  then  furely  it  was  as  much  in 
the  power  of  the  court  to  make  this  bequeft  thus  limicd 
to  be  a  fatisfa6Hon,  if  the  party  would  fland  to  the 
will,  as  in  other  cafes.  And  the  court  faid,  that  the 
grandfon,  therefore,  mufl  have  fix  months   after  he 

comesof  age  to  make  his -eleftion,  whether  he  would    f  *  54-  ]    ] 

ffand  to  the  will  or  the  articles ;  and  if  he  made  his 

eleftion  to  ftand  to   the  latter,  then  fo  much  of  the 

other  lands  devifed  to  him  as  would  amount  to  the 

value   of   the    lands  comprifcd    in  the   articles,  and 

•whicli  were  devifed  to  the  telfator's  daughters,  mufl: 

be  conveyed  to  them  in  fee. 

But  it  was  held,  in  the  preceding,  cafe,  that  the  fet- 
tlement,  made  upon  the  ion's  marriage,  would  have 
been  no  fatisfaftion  for  the  eftates  meant  to  be  limited 
by  the  articles ;  beaufe  that  deed  proceeded  upon  a 
confideration  quite  different  from  thofe  of  the  articles 
theperfonscfaiming  under  them  being purchafers  fora 
confideration  entirely  neWjthe  limitations  beingtotally 
different.  It  would,  therefore,  have  been  abfurd  to 
have  called  (hat  a  fatisfa6lion  for  another  thing  it  had 
nothing  to  do  with,  and  to  which  it  was  no  way  relative. 

But  if  fuch  aitxies  be  carried  into  execution  by  a    peevesv 
fettlement  made  after  the  marriage,  and  fubfequent  to    Reeves. ' 
the  birth  of  a  fon,  and  an  elfate  for  life  only  be  limited    ^.  ^'^'r^-  '  -^' 
to  him  in  the  fettlement,  with  power  to  make  a  joni-    "tLZVs^Z 
ture,  although  by  the  articles  the  fon  would  have  been    cli.ed  ibid.  ' 
^  ^  tenant 


r  *55.  ] 


Wakely  v« 
Wakely,  cited 
9  Mod.  130. 

*  2  Vcz.  639. 
Note,    Sir  Jof. 
Jekyl  fpeaking 
of  ihe  rule, 
*'  that  what 
ought  to  be 
done  Ihould  be 
taken  as  done," 
emphatically 
obferves,  that  a 
rule  i'o  powerful 
it  is,  as  to  alter 
the  very  nature 

r  *  5^'  J 

'  ot  things,  to 
make  money 
land, and,  on 
ihe  contrary, 
to  make  land 
moiiey,  I  Salk, 
154.     And, 
applying  it  to 
the  cafe  of 
truftees.lie 
fays,  that,  were 
it  not   for  that 
rule,  it  would 
be  in  the  power 
cf  truflees,  ei- 
ther by   doingj 
or  delaying  to 
do,   their  duty, 
to  afFtft  the 
ii;;ht  of   other 
perfons.  vide  3 
P.  Will.  2,5. 

T  Frederick 
V.  Frederick, 
t  P.  Will.  710. 
4  Brown's    Ca. 
Pari.  7. 
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tenant  in  tail  of  the  lands  bound  thereby,*  yet,  if  fucli 
fcttJementbe  made  with  the  concurrence  of  the  truflees, 
being  a  iarnily  fettlemcnt,  and  therefore  agreeable  to 
tlie  fubflaniial  objeft  of  the  articles,  it  will  be  valid 
as  a  full  execution  ot  the  articles;  and  a  court  of  equity 
•will  not  fet  it  afide  in  order  to  make  the  fon  tenant  in 
tail,  although  he  be  thereby  pre\-ented  from  incum- 
bering any  part  of  the  lands  fettled,  otherwife  than  as 
he  is  thereby  enabled. 

But  where  there  were  fuch  articles  and  no  {ettle- 
ment,  but  the  father  by  his  lafl  will,  which  he  men- 
tioned to  be  in  execution  of  the  articles,  devifed  the 
eifate  to  his  fon  for  life,  remainder  to  his  firfl  and  eve- 
ry other  fon,  &c.  in  tail  male,  with  remainders  over;  it 
was  held  that  the  execution  beingby  laft  will,  without 
the  confeht  of  the  truflees,  and  without  the  confent  o£ 
the  fon,  who  was  then  of  age,  and  by  that  means  de- 
prived of  the  power  of  making  a  jointure,  or  charg- 
ing the  lauds  for  provifion  for  younger  children,  the 
devife  Ihould  be  fet  afide. 

*  Courts  of  equity,  in  the  conflruflion  of  executory 
contrafts  or  agreements,  confider  them  as  executed 
fromthe  time  of  their*  being  entered  into,unlefs  fome 
othertime  be  appointed  for  executing  them;  it  being  a 
Yi\x\zv^\<to{  \}cio{g  zoMxl'&^that  zohere  one,for  avaluabk 
covfideration,  agrees  to  do  a  things  fuch  executory  con- 
tra, tl  is  to  be  taken  as  done;  and,  that  he  who  made  the 
afrreementJJiaU  not,  by  negleQingio  perform  it,  be  in  a 
better  plight, than  if  he  had  fairly  and  honefily  perform- 
ed,  zvithout  delay,  what  he  agreed  to. 

T  Thus,  where  A.  fon  of  B.  being  about  to  marry 
an  orphan  of  the  city  of  London,  with  confent  of  parents 
on  both  fides,  feveral  fettlernents  of  real  and  pcrfonal 
ellates  were  made  by  B.  thereupon;  but,  the  licence 
of  the  court  of  aMermen,  who  are  the  guardians  of  the 
city  orphans,  being  neccffary,  they  were  applied  to  for 
their  confent,  which  they  g^veupon  condition  that  the 
fettlements  Ihould  be  made  with  the  approbation  of 
the  common  ferjeant,  A.  promifmg  and  agreeing,  and 
B.  undertaking  on  his  behalf,  to  take  up  his  freedom 
of  the  city  within  one  year  next  enfuing;  of  which 
agreement  an  entry  was  made  in  the  court-books.  No 
part  of  this  agreement  was  performed.  And  A.  made 
his  will  and  died.  His  widow  then  brought  her  bill  to 
compel  a  performance  in  fpecie  of  the  agreement,  it 

having 
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*  having  been  entered  into  for  a  valuable  confidera-  [  *  57.  1 
tion,  namely,  that  of  marriage  ;  the  confequencc  of 
which  would  be,  that  A's  perfonal  eftate  would  be- 
come diflributable,  one  third  to  the  widow,  another 
third  to  the  children,  and  the  remaining  third,  only 
would  pafs  by  the  will.  And  it  was.  after  mature 
coufideration,  decreed  accordingly  ;  ior  A.  having, 
upon  good  confideration,  made  the  agreement  to  be- 
come a  freeman,  and  having  fhcrvivtd  the  year,  iix 
which  he  flipulated  to  carry  it  into  execution,  muft, 
in  equity,  be  taken  to  have  been  a  freeman  from  the 
time  of  the  agreement  entered  into,  and  his  perfonal 
eflate  be  diflributable  accordingly.  And  this  decree 
was,  on  an  appeal,  confirmed  by  the  houfe  ol  Lords. 

And  not  only  the  vendor,  but  all   who  come  in  his    Hinton  v.  Hia- 
place,  and  take  in  right  of  hrm,    are  bound  by  his  a-    ^°"»  fipf*' 
greement ;  as  his  widow,   where  the   cllate  is   copy- 
hold and  fhe  entitled   to   free  bench,   that  being  a 
branch  of,  and  arifing  from,  the  eftate  of  thehufband  ; 
or  a  man's  heirs :  or  his  executors  ;  the  latter  of  whom    '^"^'^ '  „  "^^.'l'* 
are  bound  of  courfe  without  beiag  named.  i!^[      *    '  '* 

Upon  this  principle,  namely,  that  the  whole  eflate 
is  by  the  agreement  parted  with  in  equity  *  (courts  of  f  ^58.  1 
equity  confidering  the  thing  as  done  from  the  tiine  it 
ought  to  have  been  done,  and,  confequently,  confider- 
ing the  vendor  from  thenceforth  as  a  truftee  for  the 
vendee,  and  all  who  come  in  his  place  as  bound  there- 
by] a  bond  creditor,  who  has  a  lien  upon  all  his  debt- 
or's lands  of  which  he  dies  feifed,  will,  if  the  debtor 
article  to  convey  his  eflate,  lofe  thereby  his  right ; 
for;  from  the  time  of  the  articles  executed,  it  is  the 
eftate  of  another,  and  not  of  his  debtor. 

And  the  fame  rule  of  equity  applies  in  the  cafe  of    ^    .     ,^ 

,.         1       •     1  -7  •     I  1  ,•  ■       Per  Lord  Cow - 

a  creditor  by  judgment,  it  it  be  entered  up  after  arti-    per,  Peach  v^ 
cles  entered    into  for  fale  of  the  debtor's-  lands,  <^c.    winchelfea, 
for  a  valuable  confideration  and  the  money  paid  ;  for 
ihe  articles  bind  the  eftate  in  equity,  and,  therefore, 
muft  prevail  againft  the  claim  of  any  judgment  cred- 
itor mefne  betwixt  the  articles  and  the  conveyance. 

But  in  fuch  cafe  the  confideration  paid  muft  be 
adequate  to  the  thing  purchafed  ;  for  if  the  money 
paid  be  but  a  fmall  fum  in  refpe6l  of  the  value  of  the 
land,  the  purchafer  will  not  prevail  againft  a  mefne 
judgment  creditor. 

Therefore, 


cited  10  Mod» 
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r  ^69'  ]        *  Therefore,  where  A.  was  jointrefs'for  her  life  ot 
rinch,  ct  ai,        certain  lands,  remainder  in  tail  to  B.   her  hiilband, 

V.  Earl  of  win-  •'    i  i   r»  j    •    , 

chelfea  i  P.       remainder  over  ;  and  4^.  entered  mto  an  agreement 
Will.  277.  laft     with  A.  that  in  cafe  fhe  would  make  to  him  a  condi- 
edit,  et  283.       tional  furrender  of  her  eftale  lor  life,  in  order  to  ena- 
*  ble  him  to  charge  part  of  the  lands  with  6coo/.  aftec 

the  jointrefs's  death,  he  would  fettle  the  refidue,  to- 
gether with  the  equity  of  redemption,  upon  himfelf 
ior  life,  remainder  to  his  firfl  and  other  fons,  &c.  re- 
mainder over;  A. furrendered  the  lands  accordingly  ; 
B.  fuflered  a  recovery,  charged  the  eftate  with  the 
,  6000/.  and  died  without  ever  fettling  the  lands  purfu- 
ant  to  his  agreement,  being  at  his  death  indebted  by 
bond  and  judgment :  The  agreement  was  decreed  ir;. 
fpecie  by  Lord  Harcourt,  and  that  decree  was  affirm- 
ed in  the  houfe  of  Lords.  A  queftion  then  arofe  be- 
fore Lord  Coziiper,  Whether  the  judgment  creditors 
J  of  A.  who  were  puifne  to  the  agreement,  fhould  be 

paid  their  debts  ?  and  his  lordfliip  decreed  that  they 
fhould  ;  for  A.'s  equity  to  have  the  agreement  per- 
formed, was  not  flrong  enough  to  fland  in  the  way  ot 
the  creditors,  who  had  a  legal  lien  on  the  eftate  ;  for 
that  if  ail  the  creditors  of  B.  fhould  come  in  aiid  be 
r  *  60.  J  P'^i^  *  their  debts,  the  eftate  to  be  fettled  would  be  an 
overvalue  for  what  A.  parted  witl\. 

It  is  obfervablc,  on  the  pi^eceding  cafe,  that  Lord 
Cozoper  faid  he  knew  the  inducement  to  the  Lords  to 
affirm  the  decree  for  a  fpecific  execution  of  the 
agreement,  was  the  propofal  of  the  plaintiffs  in  the 
i  fuit  to  pay  the  debts  by  judgment  and  bond,  though 
that  claufe  had  been  left  out  in  the  decree  below; 
which  was  a  ftrong  motive  to  his  lordfhip  to  lay  hold 
of   this  objeftion  of  inadequacy  of  confideration. 

But  it  feems  that  a  mortgagee  for  a  valuable  con- 
fideration, and  without  notice,  v.'ould  not  be  bound  by 
articles  of  agreement  made  previous  to  his  mortgage  ; 
becaufe,  being  a  purchafer  under  a  contraft  executed 
ofatruftee  in  pofleffion  *u;zV/zo«^  noi?ce,he  may  plead 
his  mortgage  againft  the  intended  purchafer,  or  cejhd.. 
que  triiji :  For  his  cafe  is  diftinguifhable  from  that  of 
a  judgment  creditor,  inafmuch  as  he  lends  his  money 
upon  the  title  and  credit  of  the  land,  and  is  under  no 
obligation  to  enquire,  while  he  has  no  reafon  for 
fufpicion,    whether  the    mortgagor  has    previoufly 

tramsfened 
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*  transferred  bis  righi  lO  another;  and,  therefore,  [  ^  6i.  J^ 
the  money  attaches  upon  the  land  :  Beftdes,  a  mort- 
gagee has  no  other  remedy,  but  a  judgment  creditor 
may  take  out  execution  againll  the  perlon  or  the  goods 
of  the  party  giving  it,  and  hi?  judgment  is  only  a  gen- 
eral fecurity,  not  a  fpecihc  lien  upc^n  the  land. 

Upon  this  ground,  namely,  that  the  property  in  an 
eftate  contratted  tor  is  transferred  trom  the  time  of 
the  articles  made  ;  it  is  held,  that  the  vendee  Jhall  be 
liable,  it  there  be  no  laches  on  the  part  of  the  vendor 
in  fulfilling  his  part  of  the  contract,  to  all  contingen- 
cies happening  to  it,  in  the  intermediate  fpace  between 
the  agreement  and  the  cosivcyance. 

Thus,  where  A.  on  the  behalf  of  B.  articled  tQ  pur-    ^f: '''  ^i'^' 

1      r       f  D        r  11  r  fi  ri  ,  .         ^         '  .  3.   Veril,  250. 

cfiaie,  ^c.  ieveraj  houles  at  rort  Kcyal  in  Jamaica, 
by  which  articles  C.  covenanted  to  convey,  and  A,  on 
behalf  of  B.  covenanted  to  pay  boo/,  fortbc  purchafe; 
one  hundred  pounds  whereof  was  after\\"ards  paid  in 
part :  and  then  C.  filed  a  bill  for  a  fpecific  perform- 
ance of  the  articles,  A.  the  defendant  infified,  that 
he  had  not  fufficient  effefts  of  >i's  in  his  hands,  and 
that  C.  had  not  made  out  a  good  title  to  the  houfcs, 
by  which  means  *  the  agreement  had  not  been  per-  P  -^62,  "] 
formed,  and  that,  pending  this  fuit,  the  great  earth- 
quake happened  at  Jamaica,  and  the  houfes  in  quef- 
tion  were  entirely  deffroyed  and  fwallowed  up  ;  and 
that,  therefore,  this  agreement  ought  not  now  to  be  de- 
creed in  fpecie.  But  the  court  of  Chsncery,  notwith- 
{landing  the  eilate  pendente  hie  was  deflroyed  and 
gone,  decreed  a  Ipecific  execution  of  the  articles  : 
Which  decree,  it  is  faid,  was  affirmed  in  the  lioufe  of 
Lords. 

But  Lord  Apjley,  fpeaking  of  this  cafe  in  that  of  ^''own's  Ch. 
Pope  and  Roots,  obferved,  that  it  was  mif-reported  ;  ^l[^^  ^^'  "^ 
for  that  it  appeared  by  the  printed  cafes  in  t'le  Iioufe 
of  Lords,  in  Decef/ihr  1692,  that  a  title  was  made  by 
C.  in  January  1691,  by  conveyance  executed, and  the 
earthquake  did  not  happen  till  Juiy  1692  ;  that  A. 
admitted  he  had  the  700/.  in  his  hands  ;  and  that  the 
decree  was  founded  on  a  good  title  to  the  premiles 
having  been  conveyed  to  A. 

However,  although  the  preceding  cafe,  as  flated 
hy  Lord  Apfliy,  does  not  fupport  Vernon's  report  of 
it,  yet,  the  general  principle  feems  founded  in  reafon, 

and 
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L  *  ^3*  ]  ^^"^^  ^^  Tupportcd  by  *  other  authorities  equally  ref- 
pefiable.  For  it  is  clear,  that  property  abflrafted 
from  pofTefTion,  being  a  moral  right,  may  pais  by  a 
bare  agreement,  and  that  the  vendor's  retaining  the 
-  poflefTion  of  a  thing  under  contradf  of  fale  until  a  fu- 
ture time,  does  not  prevent  the  right  of  property 
from  being  inflantly  transferred  to  the  vendee.  The 
right,  and  the  enjoyment  of  the  right,  are  two  dif- 
tinft  things,  as  is  the  contract  and  its  execution. 
Nothing  more  is  requifite  for  translerring  the  right 
ef  property  but  the  affent  of  the  proprietor,  and  that 
affent  has  its  full  effeft  the  moment  the  contraft  of 
fale  is  made,  and  divefls  the  vendor  of  his  right  of 
property  in  favor  of  the  vendee,  unlefs  it  be  othcrwifc 
agreed.  But  the  enjoyment  ot  the  right,  which  re- 
lates to  the  execution  oi  the  contract,  may  be  fuf- 
pended  until  the  vendor  has  paid  dowH  the  money  a- 
greed  on,  or  on  any  other  account,  and  the  vendee 
will  not  thereby  be  lefs  the  proprietor  of  the  thing 
fold.  In  fuch  cafe  the  feller,  from  the  time  of  the 
bargain  made,  is,  as  it  were,  indebted  to  the  buyer  for 
a  thing  in  kind,  and  therefore  cannot  be  affetfed  by 
any  accidents  arifing  without  any  fault  in  him. 
\   *  64.  1  *  The  courfe  of  authorities,  fo  far  as  they  go,  are 

agreeable  to  the  principles  above  ftated. 
P.eeve's  Hift.  Thu<:,  where  a  m.an  feiied  ot  land  in  jure  uxoris 

Comm.  L»w,      ^^\^  Iq^j.  hundred  oaks  for  20/.  and  half   were  taken 
n'n'^'s  ctfe  ^^'    during  the  lite  ot  the  wife,  and  then  fhe  died,  and  the 
a  P.  Will.  41 1,    baron  not  being  tenant  by  the  curtefy,  the  heir  enter- 
ed, and  the  hufband  brought  an  aftion  of  debt  for  the 
remaining  halt  of  the  money  (the  other  halt  having 
been  paid  in  the  wife's  life  when   the  trees  were  re- 
moved ;)  it   was  held   by   the  whole  court,  that  the 
a6iion  lay  :  Becaufe  the  contract  was  good  at  the  time 
cf  the  bargain. 
Ibid.  In   like  manner  it  was  held,  that,  fhould  a  horfe, 

18  Zd,4, 5.  after  being  fold,  die  in  the  flable  of  the  vendor  be- 
tween the  fale  and  the  delivery,  the  vendor  m.ight  have 
debt  for  the  price.  It  was  at  the  pleafure  of  the  vend- 
or to  retain  the  horfe  till  he  was  paid  the  price,  and 
yet  he  could  not  have  an  aftion  of  debt  till  the  horfe 
was  delivered  ;  the  propeity,  however,  was  in  the 
buyer  by  the  bargain,  fo  that  if  he  tendered  the  price, 
and  it  was  retufed,  he  might  take  the  horfe,  or  have 
detinue  for  it. 

So 
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*  So  where  one  by  articles,  reciting  that  he  had  an    [  *  6^*  } 
eftate  in  a  church  leafe,  covenanted  to  convey  histi-    ^'^'te  v.  Nuttj, 
tie  to  the  fame  by  fuch  a  day  to  another,  as  the  cove-    '    "     ^  *   ^* 
nantee's  counfel  fhould  advife,  and  it  happened  that, 
alter  the  articles,  and  before  the  time  appointed   for 
the  conveyance,  one  of  the  lives  dropt ;  the  queftion 
was,    Upon  whom  the  lofs  (hould  fall  ?  And  it  was 
decreed  by  the  lord   keeper,  that  in  x'egard  here  zvas 
no  default  in  the  feller  in  making  the  conveyance,  the 
lofs  of  the  life  ought  to  be  borne  by  the  purchafer  : 
Upon  the  fame  principle  on  which  it  would  be  held, 
that  if  the  reverfioner  had  articled  to  fell  thcreverfion 
expeftant  upon  two  lives,  and  one  of  them  had  died 
before  the   conveyance,   the   purchafer  fliould  then 
have  the  benefit  of  it. 

And  where  the  bill  was  to  be  relieved  againft  a  con-  ^'^]f*  v.  Bail  13, 
tra£l  in  writing,  on  wliich  a  judganent  had  been  ob-  ^  *  ;  '2i7» 
tained,  and  damages  given,  and  which  was  for  the 
fale  of  eleven  fhares  of  the  Lultring  Company,  at  58/. 
a  (hare,  with  the  10/.  per  cent,  which  the  company 
had  called  in,  and  which  the  feller  had  agreed  to  pay  ; 
the  articles  were  dated  the  loth  of  Augujt  1720,  and 
the  money  was  flipulated  to  be  paid  on  the  then  next 
opening  of  the  company's  books,  *  at  which  time  the  L  *  ^^'  J 
defendant  was  to  transfer  the  fhares  to  the  plaintiff; 
the  fcrivener  drew  the  articles  according  to  thefe  in-  • 
ftruftions  ;  but  at  the  meeting  of  the  parties  in  order 
to  feal,  the  defendant,  the  feller  of  the  flock,  fnfifted 
that  he  would  not  fell,  unlefs  the  plaintiff  would  agree 
to  pay  the  purchafe  money  at  all  events  at  fuch  a  day 
certain,  whether  the  books  did  then  open  or  not  ;  and,  • 
the  flock  being  then  rifen,  the  plaintiff  confented  to 
execute  an  indorfement  on  the  articles  to  that  purpofe ; 
which  articles  and  indorfement  were  executed  at  the 
fame  time  in  a  tavern  :  On  the  20th  of  Augufi,  -difcire. 
facias  iifued  to  repeal  the  patent  granted  to  this  com- 
pany, and  at  the  fame  time  a  proclamation  was  pub- 
lifhcd  to  forbid  proceeding  in  transfers ;  and  an  act  of 
parliament  afterwards  pafTed,  making  it  a  premunire 
to  have  any  dealings  with  thefe  bubbles  ;  the  compa- 
ny remitted  the  call  of  10/.  per  cent,  and,  in  lieu  there- 
of, accepted  2/.  per  c<f«/.  but  never  afterwards  opened 
their  books ;  nor,  as  their  own  fecretary  depofed,  were 
they  ever  likely  fo  to  do  :  Although  the  MaPier  of  the 
Rolls  confidering  it  as  againfl  natural  juftice  that  any 
one  IhoLild  pay  fi^r  a  bargain  that  he  could  not  have, 

and 
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r  *  ^7»  J  ^""^  t^^t  there  ought  to  be  a  quid  *  pro  quo,  whereas, 
in  this  cafe,  the  defendant  had  fold  the  plaintifFrt  ■/izi;r& 
biibblt  or  moonjliinp^zxidi.  a  thing  which  it  was  impojji- 
bU  fhouhl  ever  be  made  good  to  the  plainiifF,  it  being 
clear  that  the  company  could  not  juftify  any  more 
transfers ;  held,  that  the  money  could  not  be  faid  to 
be  due  in  confcieuce,  fuppofi ng  the  plaintiff  incapa- 
ble of  coming  at  that  which  he  had  contrafted  for,  and 
in  confideration  whereof  he  was  to  pay  his  money, 
and  thereupon  decreed  a  perpetual  injun6lion  and  fat- 
isfasiion  to  be  entered  upon  the  judgment;  yet 
Lord  Kifiq,  on  are-hearing,  recommended  the  parties 
to  (hare  the  lofs,  and  it  -was  agreed  accordingly. 
Mortimer  v.  And  in  the  cafe  of  Mortimer  and  Capper,  where  C. 

j.^PP^^«  '*'■''•  contratled  to  fell  M.  a  piece  of  ground  for  2co/.  and 
Et  vide  liaid-'  5^^'  ^  Y^ar  annuity  to  the  vendor  for  life,  the  vendee 
■win  V.  Bjuitcf,  to  pay  M.  a  mortgage  thereupon  ;  and  C.  was  found 
cited  ibidi  drowned  two  days  after  the  contraft  was  reduced  into 

writing;  a  bill  was  filed  againfl:  the  heirs  at  law  of  C. 
for  a  fpecific  performance.  Tlie  agreement  appeared 
to  have  been  fairly  made,  with  the  approbation  of  C.'s 
family  ;  but  it  was  objefted,  that  no  payment  of  the 
£  *68.  ]  annuity  having  been  ever  made,  the  *  contraft  was 
void.  S-d,  per  Lord  Chancellor,  To  decree  tor  you 
I  mult  lay  down  as  a  rule,  where  a  bargain  depends 
upon  a  contingenf  event,  v/hich  chance  both  the  par- 
ties k.n,ow ;  that,  ii  the  chance  turns  out  againft  one 
of  the  parties,  he  muft  be  difcharged  from  his  contract. 
This  contract  cannot  be  impeached  on  any  other 
ground,  than  that  the  annuitant  died  before  payment ; 
that  the  bargain  has  turned  out  all  advantageous  to  one 
party,  which  was  fuppofed  to  have  been  fortuitous. 
Enquiry  muff  be  made  as  to  the  value  of  an  annuity 
for  the  life  of  C.  in  order  to  introduce  the  queilion. 
Whether  an  effate  being  difpofed  of  for  an  annuity, 
■\vhith  is  a  contingency,  the  contratl  Ihall  fall  to  the 
ground  if  no  payment  of  the  annuity  fliall  be  made  ? 
I  think,  if  the  price  was  fair,  the  contra6l  ought  not 
lobe  cut  down, merely  becaufe  the  annuity,  which  is 
a  continsj^nt  payment,  never  became  payable. 
Supra,  I  f.  J5m-  jyfiglit^  Lord  Keeper,  fccmed  to  be  of  opinion, 

"  '    ^'  in  the  cafe  o\  W/nic  and  Nuif.,  that  if,  in  that  inflance, 

all  the  lives  had  dropped  tielore  the  execution  of  the 
conveyance,  it  might  have  been  another  confidcra- 
tion  ;  for,   that  the  money   zi-as  to   be  paid  upon  the 

co'ivcyance; 
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*  conveyance  :  and,  as  no  eftate  would  then  have  been  [  *  6g,  J 
left    there  could  have  been   no  conveyance.     And 

Sir  Jofeph  Jekyl,  Mafler  of  the  Rolls,  put  a  hmilar 

inflance  in  the  cafe  of  vS'^^'w^and  Bailis ;  for  he  obferved    Snpta,  3  Will, 

that,  if  he  Hiould  buy  a  houfe,  and,  before  fuch  time    ^^°' 

as  he,  by  the  articles,  was  to  pay  for  the  fame,  the 

houfe  fhould  be  burnt  down  by  cafualty   of  fire  ;  he 

would  not  in  equity  be  bound  to  pay  for  the  houfe, 

and  yet  the  houfe  might  be  built  up  again. 

Now  it  is  obfervable  upon  the  preceding  diUa,  for 
they  amount  only  to  inllances  put  by  way  of  illuffra- 
tion,  that  the  validity  of  Sir  Jofeph  Jekyl's  decifion, 
in  conformity  to  the  cafe  he  here  puts,  was  doubted 
of  by  Lord  King,  in  confequence  of  which  a  compro- 
niife  took  place  ;  and  that  Sir  Nathaniel  Wright 
founded  his  obfervation  on  the  ground,  that  the  tnoney 
was  exprefsly  Itipulated  to  be  paid  on  the  conveyance 
being  made,  but  this  feems  not  to  be  putting  the  cafe 
fairly;  for  the  fame  obfervation  ^vould  have  applied 
with  equal  force  to  the  cafe  there  inqueflion;  Be- 
caufe,  if  the  contraft  be  to  be  viewed  in  that  lightj 
the  ftipulation  was,  to  convey  the  eftate  in  the 
condition    which    it    was    in    at  the   time   of    the 

*  bargain  made ;  and  I  fhould  apprehend  thatj  to  have  p  ^  -^ 
maintained  anaftion  upon  a  covenant  to  pay  on  con-  ^  '^*  ^ 
veyance  atlually  made,  it  muil  have  been  averred^ 

that  the  vendor  had  conveyed  an  eftate  for  three  lives, 
and  that  the  lives  were  in  ejfe.  But  the  true  prineiple 
feems  to  be,  that,  in  equity,  if  the  party  agreeing  to 
convey  have  a  good  title,  and  be  able  fo  to  do  at  the 
time  of  the  bargain  entered  into,  and  be  clear  from  the 
imputation  of  delay  in  performing  his  part  of  the 
agreement,  the  contrail  is  there  confidered  as  then 
executed;  the  fubfequent  conveyance  being  only 
matter  of  form,  the  fubflance  being  the  bargain. 
iFrom  that  inftant  then  the  property  is  changed,  and  - 
whatever  cafualties  fall  thereupon  fhould,  it  feems,  be 
borne  by  the  new  owner.  Suppofe  the  money,  to  be 
paid  for  the  bargain,  be  in  fuch  a  predicament  as  to 
be  clearly  identified ;  as  if  it  were,  by  confent  of  both 
the  parties  to  the  agreement,  depohted  with  a  third 
perfon  in  two  or  three  bags,  to  make  good  the  pay- 
ment on  conveyance  made,  and  any  cafuahy  happen  to 
it,  as  if  for  inilance,  one  of  the  bags  were  ftolen  ; 
it  feems  clear  that,  upon  the  principle  of  the 
cafe  of  White  and  Natt,  the  vendor  mult  be 
the  lofer,  for  the  fubjefl  feems  immaterial  it* 
L  1  tV,« 
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r  *  7i,  3  *  the  agreement  attaches  upon  it,  and  it  be  bound  by 
the  bargain.  Suppofe  the  conveyance  were  made, 
and  the  liolderof  the  money  refufcd  to  deliver  it,  would 
not  the  vendor  be  the  proper  perfon  to  bring  trover  tor 
it  ?  for,  in  confideration  of  the  conveyance  made,  it  is 
become  his  money  in  law;  therefore  what  the  aftual 
conveyance  efFe^ls,  at  law,  the  agreement  effetis  in 
equity.  If  this  reafoniiig  be  juft,  what  difference 
could  it  make  if  two  bags  were  loft  and  the  third  re- 
maining ?  it  is  fubmitted  it  could  make  none ;  for  it  is 
not  the  quantum  of  lofs  that  muil  decide  who  is  to  bear 
it,  but  the  ownerlhip.  The  7najus  or  ?nivus  mufl  be 
immaterial.  Then,  if  the  whole  money  were  loft, 
being  aftually  identified  and  proved  to  be  that  bound 
by  the  contraft,  the  principle  would  not  be  thereby 
altered.  The  vendor  would  be  the  fufferer.  Is  it  not 
equal  equity  then,  that,  if  the  lands  were  loft,  iho.  ven- 
dee fhould  ftand  to  the  damage  ?  This  is  prccifely 
agreeable  to  the  reafoning  of  Sir  Nathaniel  Wright  in 
the  fam.e  cafe ;  for  he  fays,  the  vendee  fliall  take  it, 
though  a  life  be  fallen,  in  like  manner  as,  if  the  arti- 
cles had  been  for  fale  of  a  reverfion  cxpetfant  upon 
two  lives,  and  one  of  them  had  died  before  the  con- 
r  *72.  3  veyance,  the  purchafer  Hiould  have  had  the  "^  benefit 
of  that ;  for,  fays  he,  in  fuch  cafe,  in  equity,  the 
eflate  is  as  conveyed  from  the  time  of  the  articles  fealed. 
Why  then,  if  that  be  true,  and  both  lives  upon  which 
the  reverfion  was  expeBant  had  fallen,  the  vendee  mufl 
F*?3nn*ing'j  hzwe  had  the  benefit?  becaufe  the  number  of  lives 

^l\^    '     '*    failing  could  not  have  altered  the  principle,  Ma^ /y^ff 
t/iate  was,  in  eqiiitv,  as  if  conveyed  ab  imtio. 

Lord  Thurloii\  fpeakir^g  to  the  defendant's  counfel,, 
in  the  cafe  of  Mortimer  and  Capper,  f;ays,  "  to  decree 
for  you,  it  niuft  be  laid  down  as  a  rule,  that  ^^'here  a 
bargain  dependsuponacontingentevent, which  chance 
both  the  parties  knov/,  if  the  svent  turns  out  againft 
;one  of  the  parties,  he  muft  be  di (charged  from  his  ccn- 
traft.  Then  it  is  to  be  impeached  upon  this  ground, 
-  namely,  that  the  bargain  has  turned  cat  all  advantage- 
ous to  one  party  which  was  fuppofcd  to  be  fortuitous  ;" 
and  the  Chancellor  concludes  with  faying,  "  that  if  the 
price  be  fair,  the  contra61  ought  not  to  be  cut  down 
merely  becaufe  the  annuity,  which  was  a  contingent 
payment,  never  becam.e  payable."  Would  not  the 
fame  reafoning  have  applied  to  the  cafe  of  White 
and  Nutt^  fuppofing  ail  the  lives  had  died  ?  Tha': 

bargain. 
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*  bargain  was  for  an  eftate  determinable  upon  the  [  *  79.  J 
contingency  ot  three  lives  being  exhaufled,  which 
chance  both  the  parties  knew.  Why  then  fhould  tlie 
contingency  of  all  the  lives  dying  in  one  cafe  vary  the 
contrail,  more  than  the  contingency  of  the  annuitant's 
life  failing  in  the  other  ;  or,  why  fhould  the  faft  of 
there  being  noeflate  to  convey  at  the  time  of  convey- 
ance, in  one  cafe,  affeft  the  principle  more,  than  the 
faft  of  there  being  no  annuity  to  pay  at  the  time  of  the 
conveyance  fhould  affefl  in  the  other  ? 

But,  it  may  perhaps  be  faid,that  there  is  an  evident 
diflincfion,  not  only  between  a  contraft  iorfale  of  an 
annuity,  and  one  for  fale  of  an  eftate  for  lives,  but  alfo 
between  thofe  contratis  and  a  contract  for  fale  of  an 
abfolute  eftate  ;  for  the  former  are,  upon  the  face  of 
them,  contrafts  for  contingencies,  the  latter  is  not  fo. 
I  confefs  fuchan  obfervation  would  not  furnilli  in  my 
mind  any  ground  for  a  diftinftion.  An  annuity  is  de- 
terminable by  the  cafualty  of  the  life  during  which  it 
is  payable  falling  in  ;  an  eftate  for  lives  is  in  its  na- 
ture to  ceafe,  wlien  the  lives  during  which  it  is  to  con- 
tinue no  longer  exift;  an  abfolute  eftate  in  lands  is  al- 
fo expofed  to  thofe  convulfions  of  nature  to  which  the 
land  that  is  the  fubje6l  of*  it  is  liable ;  and  a  houfe  may  r  *  ^4.  1 
be  confumed  by  fire.  Every  one  who  treats  refpe6f- 
ing  either  of  thefe  fubje^fs  muft  be  a\v'arc  of  ihefe 
chances,  and  being  aware  of  them  muft  be  confidered 
as  making  his  bargains  with  the  full  knowledge  of  the 
pofTibility  of  their  happening  ;  the  only  differenee 
feems  to  be,  that  fome  of  the  cafualties  are  more  prob- 
able to  liappen  than  the  others :  But  all  are  equally  in- 
cidental to  the  feveral  fubjecls  expofed  to  their  influ- 
ence. 

If  any  diftlnfl ion  can  be  made  In  the  cafes  put,  it 
feems  to  me  that  it  muft  be  in  favour  of  the  vendor  of 
the  abfolute  eftate  in  lauds  fwallowed  up  by  an  earth- 
quake, or  of  the  houfe  deftroyed  by  fire,  and  not  in 
favour  of  the  purchafer  in  confideration  of  a  contin- 
gent payment  (as  of  an  annuity)  whereon,  by  reafon  of 
the  death  of  the  annuitant,  nothing  becomes  due  ;  for 
fuch  a  cafe,  it  appears  to  me,  might  be  fairly  contended 
to  fall  within  the  diftinftions  I  have  before  mentioned, 
where  that  party  who  has  performed,  and  by  the  fame 
reafon  where  that  party,  who  is  ready  to  perform  his 
part  of  the  agreement,  is  m  jlalu  quo  :  As  in  the  cafes 
of  Lord  FcvcrJJiam  and  JVat/on,  and  of  Powell  and 

Pellet  i 
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r  *  7<5'  J  P^^^'^f ;  becaufe  the  *  feller  ot  the  annuity  has  paid 
nothing  ;  he  has  done  nothing  towards  performance 
of  his  part  of  the  agreement ;  and  it  is  become  impofli- 
ble,  as  to  part,  that  he  fhould  :  The  contingent  pay- 
rnent  never  commenced  nor  can  comnaence,  neither 
does  it  admit  of  compenfaiion ;  where  then  is  the  equi- 
ty of  his  cafe?  If  he  brought  an  aflionupon  the  agrec- 
ment,  he  could  ffiew  no  real  damage  ;  he  could  there- 
fore recover  only  a  nominal  one.  We  are  to  recolleft, 
in  confidering  tbefe  kind  of  cafes,  that  the  interpnfi- 
tion  of  the  court  is  difcretionary,  and  the  title  to  de- 
mand it,  is  to  be  raifed  on  an  equity  derived  from  cir- 
curriftances.  That,  therefore,  although  that  difcretion 
be  not  arbitrary,  fo  as  for  the  court  to  be  warranted  to 
deny  its  interpohtion  where  that  equity  is  to  be  found, 
yet  it  is  abfolutely  arbitrary,  when  all  the  circumflan- 
ccs  of  the  cafe  do  not  concentrate  to  raife  that  equity. 
Minute  incidents  then  may,  in  fome  cafes,  turn  the 
balance  either  way.  Nothing  can  afford  a  ffronger 
ground  to  refule  the  aid  of  the  court,  than  that  it  is 
impoflible  for  the  one  party  to  have  a  complete  per- 
formance, and  that  the  other,  v/ho  feeks  lor  it,  is  in 
prccifely  the  fame  predicament  as  he  was  at  the  time 
at  which  he  entered  into  the  agreement. 
[  *  7^'  J  *But  the  cale  is  different  as  to  the  vendor  of  an 
eltate  fwaliowed  up,or  houfe  burnt  down  ;  becaufe, 
had  he  not  been  bound  by  the  agreement,  he  might 
have  fold  this  property  to  others,  and  the  conveyanc- 
es might  have  been  fooner  cornpleted  ;  the  parties 
contrafting  are  not  in  the  fituation  they  were  in 
at  the  time  of  the  contraft  made  ;  it  ought  therefore, 
in  equity,  to  be  rendered  efficacious  ab  imtio,  there- 
by tc  determine  on  whom  the  cafualty  fhall  fall.  If, 
after  fuch  a  contra£l:,arid  before  its  completion,  an  ac- 
cident happened  favourable  to  the  holder  of  the  lands ; 
as  it  an  earth  ufeful  in  a  particular  manufaSory  were 
difcovered  in  the  neighbourhood,  or  any  other  collat- 
eral cafualty  of  the  like  nature,  the  vendor  would  not- 
withflanding  be  bound  to  his  bargain  ;  furely  then  it 
is  confillent  with  equity,  that  he  (hould  not  fliffer  by 
a  cafualty  operating  againft  the  vendee. 
Pope  V  Roots,  j^s  to  the  cafe  of  Pope  and  Roots,  that  feems  to  me 
Ca/iX?*  "*  to  fall  within  another  principle  of  equity.  There  A. 
feized  in  fee  of  certain  tenements  then  in  mortgage, 
being  fixty  years  of  age,  and  in  perleft  health,  with  a 
view  to  increafe  his  income  for  his  life,  in  July  1770, 

by 
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by  agreement  in  writing,  contrafted  with  B.  *  in  con-  [  *  jy.  1 
iKleration  of  is.  and  oi  an  annuity  0I70/.  payable  by 
B.  as  therein  mentioned,  on  or  beiore  the  firft  day  of 
Ottober  then  next  enfuing,  to  convey  thofe  tenements 
to  him  and  his  heirs  free  from  ineumbrarices ;  and  it 
\vas  agreed  that  A.  fhould  receive  the  annuity  from 
the  5th  of  April  then  laft  paft,  and  B.  fhould  take  the 
rents  and  profits  oi  the  tenemejits  from  the  fame  day. 
This  agreement  could  not  be  performed  at  the  day, by 
reafon  01  the  indifpofition  ot  the  njortgagee,  and  two 
days  after,  viz.  the  2d  of  Nove7nber,  A.  met  with  a 
hurt  on  horfeback,  that  occafioned  his  death  on  the 
X2th  ot  the  fame  month  :  Then  B,  inftituted  a  fuit  a- 
gainft  the  reprefentative  of  A.  for  a  fpecific  perform- 
ance of  this  agreement,  offering  to  allow  them  the  hulf 
yearly  payment  of  the  annuity  of  70'.  that  became  due 
on  the  5th  of  Otiober  preceding  A.'s  death.  It  was  ob- 
ieSfed  that  the  sgrcement  was  unfair  and  unreafonable, 
it  being  proved  that,  at  the  time  oi  making,  it  was  a 
very  hard  bargain  ;  for  the  eilate  was  then  worth  up- 
wards of  800/.  and  theannuity  might  have  been  bought 
for  iefs  than  590/.  And  that  an  annuity  of  95/.  for  the 
life  of  A.  inftead  of  an  annuity  of  78/.  fuppofing  him 
tohave  been  in  full  health,  would  have  no  more  than  a 
'*reafonible  confideration  fortliepurchafeof  theeftatc  |  *  78.  1 
in  queftion.  Be  fides,  it  was  [aid,  that  B.  had  n^t  car- 
ried the  agree?nent  into  execution  on  hisjide,  by  paying 
the  annul tv  on  the^fh  0/  Otiober,  when  it  became  due\ 
and  on  thefe  grounds  the  plaintiff's  bill,  fo  far  as  it 
fought  a  fp^cific  performance,  was  difmifTed,  and  that 
difmiiral  affirmed  on  appeal  to  the  houf'e  or  Lords. 

Now,  although  inadequacy  oi  price  alone  is  not, 
when  ail  partus  art  informed  refpe.cltng  that  about  . 
which  they  are  contraBing,  a  fufficient  ground  for  a 
court  of  equity  to  retufe  to  gi  ve  its  fantl  ion  to  a  contra6l 
unlefs  the  confideration  be  inadequate  in  a  degree  that 
^viil  warrant  the  court  to  conclude  fraud  from  the  in- 
ternal evidence  the  tranfaflion  itfelf  furniflies,  yet  it  is 
a  llrong  inducement  to  a  court.oi  equity  to  feize  upon 
any  other  ground  that  the  cafe  may  furnifh  ;  which, 
coupled  with  that,  may  warrant  it  to  retufe  its  interpo- 
iition.  And  therefore, the  court  of  Chancery,  and  alfo 
the  houfe  of  Lords,  coupling  together  the  inadequacy 
of  the  price,  and  the  omiflion  on  the  part  of  the  pur- 
chafer  of  the  eilate  to  perform  his  part  of  the  contrail 
Ly  payment  of  theannuity,  when  the  firft  half  year  be- 
came 
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C  *  79*  3    came  due,  *  confidered  him  as  not  intitled  to  the  favor 

ol  a  court  of  equity  ;  in  which  way  ot  taking  up  the 

queilion  they  were  warranted,  as  well  by  tlie  princi- 

Supra,  Giih,       pJc  that  governed  Lord  King  in  the  cafe  ot  Powe/i and 

Rep.  Eq.  i83.     /"zY/cV,  as  by   that  which  influenced  Lord   Cowper  in 

the  cafe  of  FirrcA  and  Lord  IVinckelJca. 
Su  ra  1  P  ^"*-  ^^  ^^^^  tranfatlion  be  not  a  contraQ  of  (ale,  prop- 

Will. '277,*  erly  fo  called,  but  an  agreement  which  obliges  the 
parties  to  make  fuch  a  contract  at  a  certain  or  uncer- 
tain time,  then  the  feller  remains  proprietor  of  the 
thing  fold,  and  is  confequently  liable  to  accidents  and 
cafualties.  The  efiPecl  of  fuch  an  agreement  being 
merely,  that  the  feller  engages,  Firfl,  Not  to  make  a 
contraff  of  fale  with  another,  in  regard  to  the  thing 
bargained  for,  before  the  time  limited  is  pafl  ;  and. 
Secondly,  To  deliver  the  thing  at  the  price  agreed  on, 
when  the  contrad  of  fale  Ihall  be  completed  by  the 
pertormance  of  the  obligation  on  both  fides. 

Where  money  is  appropriated   to  be  inverted  in 

lands,  and,   by  unforeieen  accidents  arifing  from  no 

[  *  80.   ]    negleft  of  any  party  Interefted,  it  *  luffers  alofs,  the 

parties  entitled  and  interelled  therein  muft  contribute 

equally. 

Chambers,  et  Thus  where  A.  on  marriage  of  his  fan  I.  with  E, 

ai.  V.  Cham-       covenanted  by  articles  in   1718,  to  add  3000/.  to  the 

tiers,  et  al.  .  ,  t-         i  •    ■  .  i      i  i       ^  , 

WofeUy  333,      portion  ot  L.  which  was  ;:.ooo  .  ;  and  that  the  ocoo  . 
S.  C.  Fitzgib.      {houldbc  paid  into  the  hands  of  truftees  to  be  invclled 
aJ  M^^iiV'    '"  ^  purchafe  of  lands  to  the  ufe  of  I.  tor  life,  remain- 
vinertitl  Con-    dcr  to  E.  for  life,  remainder  in  flricl  fettlemcnt  :  and 
traft  513.  Con-    ^.^Q  terms  were  to  be  limited  to  trufteeis,  one  to  raife 
tnbuuon  5  7,      ^^^qI^  for  the  portions  of  younger  children,  payable  at 
tweniv-one  or  marriage,  or  10006.  iorthe portion  ofa 
younger  child,  the  other  for  raifing  3000'.  for  the  por- 
tions of  daughters  in  cafe  there  was  no  iflue  male  of 
the  marriage  ;  and  the  money  was  to  be  put  out  on 
(government  or  other  fecurities,  at  the  dilcretion  of  the 
truffees,  until  a  proper  purchafe  could  be  found;  and 
the  interelt  of  the  money  was  to  go  as  the  lands  when 
purchafed  :  The   money,  which   Ifood  out  in  South 
Sea  annuities,  was,  in  1720,   fubfcribed  by  the  truf- 
tees  into  the  South  Sea  Company,  and  by  the  lofs  of 
that  year   was   reduced   to  about  3000^.     Then  the 
cideft  fon  filed  his  bill  againfl  the  traftees,  his  father, 

mother, 
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*  mother,  brothers,  and  fifters,  to  have  the  money  laid    [  *8i,  ] 
out  in  a  purchafe  of  lands,  to  be  fettled  purfudnt  to 
the  articles  ;  and  that  the  ftares  of  the  younger  chil- 
dren might  abate  in  proportion  to  the  lofs.     And  it 
was  argued,  that  this  lofs  could  not  fall  upon  the  trul- 
tees,  for  not  only  the  aft  of  parliament  refpe61ing  the 
South-fea  company  indemnified  the  truftces,  but  the 
articles  alfo  authorized  them  to  place  out  the  money 
as  they  pleafed.  That  therefore  the  juflice  o\  the  cafe 
was,  that  the  younger  children   ihould  abate  in  pro- 
portion with  the  elder  fon ;  and  as  by  the  articles  they 
were,  it   there  was  a  fon  to   have  one-third  of  the 
whole  money,  fo  they  ought  to  have  the  fame  propor- 
tion of  what  was  left.     On  the  other  hand  it  was  con- 
tended on  behalf  of  the  younger  children,  that  there 
was  no  cafe  in  which  fuch  a  lofs  had  been  decreed  to 
fall  on  one  that  had  a  charge  on  the  inheritance  ;  tltat 
.the  charge  was  certain,  the  value  of  the  lands  to  be 
•purchafed   was  uncertain  ;  the  charge  remained  the 
■fame,  whether  the  lands  to  be  purchafed  were  of  more 
or  lefs  value  ;  and  ihat  the  money  being  to  be  laid  out 
in  lands  was  to  be  confidered  as  a  real  eftate,  and  if 
the  lands  had  been  purchafed  and  fallen  in  value,  yet 
this  certain  pecuniary  charge  mull  have  been  *raifed;     [[  *  82,  _j 
that  the  money,  at  the  time  of  the  articles  entered  into, 
was  inverted  in  South-fea  annuities,  which  might  fall 
in  value,  yet  the  parties  had  not  provided  for  an  abate- 
ment if  fuch  a  cafe  happened;  that,  fuppofe  the  ftock 
had  rifcn  according  to  the  expe61ation  of  the  parties, 
the  younger  children  would  have  been  no  gainers  by 
the  rife,  but  the  plaintiff  would  have  had  all  the  bene- 
fit, fo  by  parity  of  reafon  he  ought  to  bear  the  lofs ;  fo 
if  the  money  had  been  laid  out   in  lands,  the  mines, 
efcheats,  and  other  cafual  profits,  would  have  been  his. 
But  the  court  dillinguifhed  between  cafes  where  the 
money  had  been  inveifed,  and  this  cafe.     Here  the 
money  had  not  been  laid  out  in  a  purchafe,  and  a  defi- 
ciency had  happened  by  placing  it  out  in  a  lawful  way 
allowed  by  aft  oi  parliament,  which  includes  the  con- 
fent  of  every  one  ;  and  the  truflees  had  the  authority 
of  the  parties  to  difpofe  of  it  at  their  pleafure.  If  any 
gain  had  been  made  it  would  have  gone  to  all  the  chil- 
dren in  proportion, as  had  been  often  judged  in  the  court ; 
then,  ii  a  lofs  had  happened,  if  the  fame  proportion  of 
what  remained  were  given  to   the  younger  children^ 
they  had  all  that  was  defigued  them  ;  the  parties  to  th« 

article 
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articles  never  defigned  tluit  the  younger  children 
r  *83.  J  fhould  have  two-thirds  of  *  the  money,  but  one  third 
only  ;  and  they  defigned  to  provide  tor  all  the  chil- 
dren, and  therefore  the  younger  children  muft  abate 
in  proportion  to  the  lofs. 

Having  confidered  the  pHnciplcs  by  which  Courts 
of  equity  govern  themfelves  in  the  exercife  oi  their 
jurifdiflion  in  decreeing  contraEls  in  fpecie  ;  I  {hall 
next  call  the  reader's  attention  to  the  effetis  an^d  con- 
feqiiences  which  flow  from  this  head  of  equity. 

The  principle,  upon  which  this  equity  is  founded,- 

being  the  rule,  that  whatever  is  ftipulated  to  be  done 

1  Vcz.175,196-    fliall  be  there  confidered  as  done  ;  itfollov;s,as  a  nec- 

effary  confequence,  that  money  contra^ied  to  be  laid 

out  in  lands,  being  from  the  time  oi  the  contraft  bound 

thereby,  muft,  from  thenceforth,  be  taken  as  land. 

And  the  fame  principle  will  equally  apply  vicever- 

Gilb  Hift.  Ch.    y^  .    namely,  that   lands,   by   agreement    ftipulated 

243.  Lojd  ^    turned  into  money,   (hall  from  thenceforth,  be- 

Pembroke  v,  "■        ,  1     t  1         1  i  11 

Boden,  mg  bound  thereby,  be  taken  as  money  ;  and,  there- 

Ch.  Rep,  115.  fore,  if  a  man  by  articles  agree  to  fell  his  eflate,  and 
part  of  the  money  be  paid,  and  then  he  die  before  the 
[  *  84,  J  *  conveyances  are  perfe6ied,  and  the  vendee  is  willing 
to  be  off  his  bargain  and  lofe  the  money  already  paid» 
and  the  heir  of  the  purchafer  likewile  defires  that  the 
barf^ain  may  not  proceed  ;  yet,  if  the  executor  oi  the 
vendor  prefer  his  bill  againfl  the  purchafer  and  the 
heir  of  the  vendor  to  have  the  conveyance  completed, 
and  the  refidue  of  the  money  paid  to  him,  a  court  ot 
equity  will  decree  it  :  Becaufe,  from  the  time  of  the 
bargain,  the  land  of  the  vendor  is  to  be  looked  on  i.i 
a  court  of  equity  as  money,  and  to  belong  to  his  exec- 
utors; for  he  by  his  bargain  has  turned  it  into  money. 
But  this  rule  of  equity  only  applies,  whsre  thecoii- 
tracl  to  turn  land  into  money,  or  money  into  land,  is 
pofitive  ;  for,  if  a  power  of  ele61ion  be  left  in  one  of 
the  parties,  there,  he  muO,  by  fome  aft,  fhew  his  in- 
tention to  change  the  fubjeft  from  what  it  is,  or  a 
court  of  equity  will  not  confidcr  it  otherwife,  than  as 

Curling  V.May,    in  its  proper   fhape  :  Therefore,   where  A.   gave  B. 

M   term  j^  -^^  jj.^£l  ^^^^  3^  f/iould  lay  out  ihe  fame  upon  a 

0  Oeo.    II-  1,-/11  I      /  I 

cited  3  Atk.  purcha/eqfla}ids,OKputthe/ameout  ongoodSKCi^Ki- 

85(1,  et  vide  J I  Es/or  the  feparatc  ufe  of  his  daughter  H.  (the  plain- 

KettJeDy  v.  -jy.   ,^y       x^/Wq)  her  heirs,  executors,  and  adminiflra- 

1  Veriu  298.  tors,  and  died  la  1720..  and  H.  tne  daughter  died  in 
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1731,  without  *  ifTue,  before  the  money  was  veiled  [  ^85.  ] 
in  a  purchafe;  and  thchufl^and,  as  adminillrator  to  his 
wife,  brought  a  bill  agalnll  the  heir  of  H.  for  the  mo- 
ney, the  money  was  decreed  to  him:  For  it  was  faiJ, 
that,  the  wife  not  having  fignified  any  intention  ot  a 
preference,  the  court  woidd  take  it  as  it  found  it ;  that, 
it  the  wife  had  fignified  any  intention,  it  fhould  have 
beeil  obferved,  but  it  was  not  reafonable  then  to  give 
either  her  heir,  oradminiflrator,  or  the  truHee  liberty 
to  eleft  :  For,  Lord  Talhol.  faid,  it  was  originally  per- 
ional  eftate,  and  yet  remained  fo,  and  nothing  could  be 
collecled  from  the  will,  as  to  what  was  the  teltator's 
principal  intention. 

And  to  entitle  the  heir  to  claim  money  as  land,  or  the 
rcprefentative  of  the  perfonal  eftate  to  claim  land  as 
money,  or,  to  fpeak  more  properly,  to  claim  money 
arifing  by  fale  of  lands  as  perfonal  eftate,  one  or  other 
of  the  contrafling  parties  in  iheagreement  forpurchafe 
cr  fale  muft  be  entitled  to  cSrry  it  iiito  ex&Cution  in  a 
court  of  equity ;  for  where  fuch  court  holds,  that  the 
agreerhcnt  ought  not  to  be  executed,  there  is  no  con- 
Verfion  of  perfonal  into  real  eflat'e,  or  real  intoperfoir- 
al  elfate  in  confideratiori  of  the  court:  Becaufe,  *  il  \  ^  86,  J 
the  fubjeft  being  land  be  not  effeftually  converted 
into  money,  or  being  money  be  hot  efTecluaily  con- 
verted into  land,  it  muftbe  confidered  according  to  its 
original  nature  ;  and  the  Executor,  in  the  former  cafe, 
and  the  heir  at  law  in  tlie  latter,  muft  have  the  benefit 
of  it.  Nov/,  whether  there  be  any  fuch  cbnverfion  de- 
pends on  there  being  an  efFefciual  agreement,  binding 
on  all  parties ;  \o  that,  under  all  the  circumftances,  it 
ought  to  be  carried  into  execution  upon  the  generat 
principle  of  equity  before  alluded  to,  that  what  is 
contra61ed  for  valuable  confideration  to  be  done^ 
^\dll  by  courts  of  equity  be  confidered  as  done;  all  the 
confequences  following,  as  if  it  had  aftually  been  fo, 
and  as  if  a  conveyance  had  been  made  o^  the  land  at 
the  tiiiie  to  the  vendee.  But,  if  the  circumllances  be 
fuch,  that  the  agreement  cannot,  when  application  is 
made  to  a  court  of  equity,  though  once  it  might  have 
been,  or  ought  not  to  be  carried  into  execution,  thefe 
confequences  cgnnot  follow;  for  the  court  mult  thfn 
confider  the  fubjecl  to  be  land  or  money,  as  it  is  in  its 
proper  and  original  fhapc. 

Money  to  be  laid  out  in  land,  may  be  in  three  pre- 
dicaments. 

M   m  iirft, 


[^^8;;.  j 


Ii^fra, 


Lnfra. 

Per  Lord  Par- 
ker, Chan, 
ahcr^vards 

r  *  88.  ] 

created  Lord 
Macklesfield, 
vide  Pre.  Chan. 
544.  Chapiia  v. 
Horner,  1  P. 
Will.  483. 


Keltlcby  V.  At- 
wood,  1  Vern. 
598. Hill.  1684. 
Ibid. ^7  I.Mich, 
1687.  S.  P.  in 
Lingen  v.  Sow- 
ray,  as  to  part 
of  the  (ecuriiies 
for  money. 
Vide  infra,  et 
1  P.  Will.  172. 
Wich,  1711, 
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*  Firft,  itmay  confiH  of  a  particular  fund  placed 
in  the  hands  oi  tniRees  in  truft  lor  third  perfons,  ac- 
cording to  the  limitations  flipulatcd  in  the  articles  or 
agreement  refpe6iing  it.  Of  this  kind  is  the  cafe  of 
KcUleby  and  Atwcod. 

Secondly,  it  may  confift  of  a  particular  fund,  re- 
maining in  the  hands  of  the  perf'on  bound  by  the  lim- 
itations ftipulated  in  thcarticlcs  or  agreement  refpetf- 
ing  it,  and  by  covenants  therein.  Of  this  kind  are 
the  cafes  ol  Kjiights  and  Alkiyis,  Lancy  and  Fairchildy 
Scudamorc  and  Scudamore,  DjJJier  znd  DiJJier^  Fur- 
ham  and  Jones,  Edwards  and  Lady  Warwick,  and 
Letckm<'.re  and  the  Earl  of  Carbflc. 

Thirdly,  it  may  confift  of  money  veiled  in  no  fep- 
arate  or  particular  fund,  but  mixed  \\n\h.  the  general 
fund  belonging  to  the  contratlor  refpefting  it,  or  of 
the  perfon  claiming  by  virtue  of  the  ftipulation  in 
the  article*.  Of  this  fort  is  the  cafe  of  Chaplain  and 
Homer. 

In  ^vhica  ever  of  the  lafl  mentioned  predicamenis 
money  to  be  laid  out  in  lands  is,  it  is  neverthelcfs  a 
declared  rule  of  the  courtof  Chancery,  acknowledged 
as  fuch  as  early  as  *  the  year  1720,  that  it  is  to  be 
looked  upon  as  land  ;  and,  therefore,  it  the  grantee 
therect  die  before  a  purchafe  made,  or  payment  to 
him  of  the  money,  fo  that  it  becomes  a  quefiion  be- 
tween his  heirs  and  executors,  which  of  them  fhall 
Iiave  the  money  ?  the  heir  fhall  be  preferred,  and  it 
fliall,  for  his  benefit,  be  coHfidered  in  a  court  of  equi- 
ty, a?  if  the  purchafe  had  been  aftually  made  in  the 
life  of  his  anceitor  for  two  reafons;  namely,  Firft, 
Becaufe  the  heir  is  favoured  in  all  cafes  rather  than 
the  executors.  Secondly,  becaufe,  it  the  executors 
fhould  have  it,  it  would  be  againfi:  the  intent  of  tlie 
grantor,  who  meant  to  give  it  to  the  heirs. 

Thus,  where,  by  articles  made  upon  marriage,  it 
was  agreed,  that,  the  wife  having  1500/.  portion,  the 
liulband  fhould  add  ,500/.  more  to  it,  and  that  the  fame 
fliould  be  depofited  in  truRees'  hands,  until  a  conven- 
ient purchafe  could  be  found  out  for  invefting  it  in 
land  ;  which  land,  when  purchafed,  was  to  be  fettled 
to  the  ufe  of  the  hufband  and  wife  for  their  lives, 
remainder  to  their  firll  and  other  fons  in  tail,  re- 
mainder, ^c.  ranaindtr  to  the  right  heirs  of  the  huf- 
band.   And,  in  the  articles  there  was  a  provifo  that,' 

in 
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*in  cafe  the  huiliand  died  without  ilTue,  the  wife  might 
2Tiake  her  eleftion  whether  flie  would  have  the  land  or 
money,  and  had  fix  months  time  to  make  her  eleclion 
in.  The  hufband  died  before  apurchafe  made,  leav- 
ing the  wifeenleint  o\  a  daughter  born  foon  after  his 
death,  and  who  died  at  a  month  old.  The  wife  was 
adminiftratrix  to  both  hufband  and  child,  and  made  her 
eIe6iion  within  the  fix  months  to  have  the  money ;  and 
gave  notice  thereof  to  thcbrotlaer  of  the  hufband  who 
was  his  heir.  He  thereupon  filed  a  bill  to  have  the 
2000/.  inverted  in  land,  and  fettled  according  to  the 
articles.  *Lord  Keeper  North  difmiffed  the  bill  with 
cofls,  faying,  that  had  a  bill  been  brought  in  the  life- 
time of  tiie  infant,  it  being  better  and  fafer  for  the  in- 
fant to  have  the  land  than  money,  he  would  have  de- 
creed the  money  to  have  been  laid  out  for  the  benefit 
of  the  infant ;  t-but  that  he  did  not  fee  what  equity 
the  heir  had  againfl  the  adminiftratrix.  But  on  a  re- 
hearing this  decree  was  reverfed  ;  becaufe  the  huf- 
band having  Iffue  at  his  death,  he  could  not  be  fdid  to 
die  without  iffue,  and,  thei-efore,  no  eIe61ion  could 
arife  to  the  wife. 

1  So,  in  the  cafe  of  Lancy  and  Fairchildi  *  money, 
§  being  by  marriage  articles  to  be  laid  out  in  land,  and 
fettled  on  the  hufband,  and  wife,  and  their  iffue,  re- 
mainder//? the  heirs  oj  ike  w-iff,  was,  the  wife  dying  in 
the  life-time  of  the  hufband,  decreed  to  go  to  the  heir 
of  the  wife,  and  not  to  her  adminiftrator ;  \  the  money 
being  bound  by  the  articles,  according  to  the  relolu- 
tion  in  the  cafe  of  Kettlcby  and  Aiwood. 

?  Again,  where  D.  a  freeman  of  London^helng  pof- 
feffed  of  a  certain  fum  per  annum  upon  bankers' aflign- 
mcnts  (which  were  eftablifhed  by  a6t  of  parliamerft, 
and  made  a  perpetual  annuity  redeemable  by  parlia- 
ment, and  were  therefore  to  go  to  the  executor;  pre- 
vious to  his  intermarriage  with  E,  and  inconfideration 
thereof,  afhgned  over  thefe  annuities  to  truftees  in 
trufl  that  they  fhould  pay  and  apply  thefe  yearly  an- 
nuities to  fuch  perfons  as  fhould  be  entitled  to  the 
profits  of  his  lands,  which  he  had  conveyed  to  the 
fame  truftees  to  the  ufe  of  himfelt  for  life,  remain- 
der to  his  wife  for  life,  remainder  to  his  firfl  and 
other  fons,  &c.  remainder  to  himfelt  in  fee  ;  and 
dircfted  that,  in  cafe  the  principal  fhould  be  paid  in 
according  to  the  aft   of  parliament  in  that  behalf 

made, 
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*Vide  Hjucock 
V.  Hancock. 
2  Vein.  605. 
Hill.  1707. 
where  the  v/Ife 
aftually  had  an 
eleftion,  and 
yet  the  money 
was  direflcd  10 
be  laid  cut  in 
land  (    becaufe 
(Vie  then  had  if- 
fue, end  it  was 
more  beneficial 
for  them. 
+  N'ote.  Tfae 
ca.'e  ot  Coodiar 
V, Clarke  i  Sid» 
JO?,  was  cited, 
per  cuii.im, 
wherein  Wind- 
ham, Juft,  cited 
the  cafe  of  Bret 
and  Piidiidge, 
on  a  deed  wiili 
a  provifo,  that 
if  a  man's 
daughter  fhou'd 
die  without  if- 
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fue  within  two 
years  from  her 
marriage,  her 
hi'Tomd  ihould 
repay  part  ot" 
her  portion  ; 
the  daughter 
had  iffue,  and 
ihe,  and  her 
ifiuejdied  with. 
in  two  years, 
and  adjudged 
that  no  pan  of 
the  portion 
fhould  be  re- 
paid, becaufe 
by  her  having 
had  iffue,  the 
condition  waj 
fulfilled. 
4:  Lancy  v« 
Fairchild. 
\  2  Vcrn.  lOf, 
Eaft.  1687. 
II  Supra. 
SDiftier  V. 
DilTier. 

1  P.Vl^ill.  204. 
Trin,  1712, 
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In  the  C3fe  cf 
I  he  Couiitclsof 
Huidcrncfs  vi 
tlic  jMarquis  of 
i^irinarihen,  a 
pcif-cuial  an- 
l)Uity  of  4C00I. 
iiluitig  out  of 
the  icueiiiie  of 
the  poft-cffice 
(but  *eclccmH- 
blc  upon  (be 
payment  cf 
10b, 000!. out  of 
the  excheqiier. 
v'hen  the  pate 
of  afFaiis  would 
pel  rnit,  which 
fum.wliesr-aiclj 
\vas  to  be  laid 
cut  ia  the  pur- 
chafc  of  1311(1  s 
.to  be  fettled  in 
Hunnei  tbfiein 
mentioned)  was 
not  copfidcred 
as  irioney  to  be 
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put  meiely  a  a 
perpetual  an- 
nuity,inafmuch 
as  ibf  re  was  no 
certainty  of  tbe 
xedemption. 
Bro.  Chan, 
Rep.  377. 


^'iudamorc  v, 
ScudaiHore, 
Pre.  Ch.  513. 

I^;icli,  1720. 


made,  that  then  the  trnflces  *  (liould  lay  out  the  mo- 
nies, in  the  purchaie  of  freehold  or  copyhold  lands  to 
be  (ettled  to  the  fame  ufes.  Afterwards  D.  died  with- 
,  out  ifTiie.  And,  on  a  bill  bro  Light  by  the  brother  and 
.  heir'of  D.  againll  his  widow  and  executor,  it  was  de- 
creed that  thefe  annuities, beiqg  redecmableby  parlia- 
ment, were  as  a  mortgage  adigned  to  truftccs  and  di- 
retJed,  \vhen  paid  in,  to  be  invefted  in  a  purchafe,  and 
leitled  as  the  fee-hmple  lands  were  above  fettled  ; 
and,,  therefore,  though  the  wife  was  tpliavc  an  eftate 
for  life  in  the  annuities  by  her  jointure  deed,  yet,  af- 
ter her  death,  the  annuities  fhould  not  be  looked  up- 
on as  perfonal  eftate,  a  raoieiy  of  which,  on  fuch  con- 
lfru6tion,  would,  by  the  cuflom  of  louden,  go  to  her 
reprefentatives,  but  as  money  dire61ed  to  be  laid  out 
in  lands,  and  to  be  as  a  real  eftate,  which,  after  the 
wife's  death,  would  go  to  the  heir  of  D. 

And  the  law  will  be  the  lame,  it  the  perfon  appoint- 
ed to  lay  out  the  money  die  before  it  be  done,  and 
neither  the  executors,  nor  any  other  perfon,  be  named 
by  the  grantor  to  inveft  it;  becaufe,  otherwife,  ii 
would  put  it  into  the  power  and  election  of  the  fruftee 
to  decide  who  fhpuld  have  the  benefit  of  it  ;  For,  if 
the  purchafe  were  made,  it  muft  go  to  the  *  heir,  but 
if  ihe  truftee,  by  delaying  the  purchafe,  might  alter  the 
right  and  give  it  to  the  executors,  it  would  be  govern- 
ed by  his  will  and  inclination,  and  not  by  the  will 
and  inclination  of  the  grantor,  which  would  be  very 
unreafonable  and  inconvenient.  And  therefore,  al- 
though the  truft  for  laying  out  the  money  be  perfon- 
ally  confined  to  the  grantee,  without  naming  execu- 
tors, yet  they  fliall  be  conftdered  as  implied  and  in- 
cluded in  it. 

Thus,  where  A.  by  her  will  in  1696,  gave  the  fum  of 
8coo/.  to  her  daughter  B.  to  be  laid  out  by  her  in  a  pur- 
chafe of  lands,  to  be  fettled  lo  the  ufe  of  hcrfelt  for  life , 
rem-ainder  to  C.  and  his  lieirs,  and,  in  cafe  he  died  in 
the  life-time  of  B.  to  D.  his  heirs,  executors,  and  ad- 
miniftrators.  C.  died  in  the  year  1714,  and  in  the  life- 
time of  B.  and  D.  in  the  year  1716,  living  B.  having, 
about  three  months  before  his  death,  made  his  will,  and 
E.  his  lady,  executrix,  and  having  given  feveral  lega- 
cies, and  leaving  F.  an  infant,  his  only  daughter  and 
heir  at  law.  In  the  year  1717,  B.  died,  the  money 
had  never  been  laid  out.  A  bill  was  brought  by  E. 
againft  F.  and  againft  the  executors  of  B.  to  have  the 
pionev  for  the  benefit  of  the  executors  and  legatees 

of 
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'■'  q{  D.  and  that  no  purchafe  might  be  made  for  the  [  *  93.  j 
benefit  oFF.  the  hen-  at  law  of  D.  And  the  lord  chun- 
cellor  was  clearly  of  opuiion,  that  the  money  belong- 
ed to  F.  the  heir  at  law,  as  the  lands  would  havedonc, 
if  a  purcharj  had  aclually  been  made  as  it  ought  to 
have  been  by  B.  the  trullee.  And  his  lordihip  de- 
creed accordingly. 

In  the  preceding  cafe  the  court  obferved,  that  the 
cafe  was  the  llronger  becaufe  F.  the  heir  at  \t\v,  was 
an  infant ;  and  as  B.  furvived  D,  two  years, the  infant 
l)eir  might  have  brought  her  bill  againft  B.  herfelf, 
the  truflee,  to  have  had  the  purchafe  made  ;  and  her  , 
laches  in  not  doing  fo,  was  not  to  turn  to  her  preju- 
dice, being  an  infant. 

And,  although  the  limitations  in  marriage  articles 
go  no  further  than  to  the  heirs  of  the  body  of  the  hul- 
barid  and  wife,  yet,  courts  o{  eqtnty  confider  v/hat  is 
the  efre6f  and  confequence  of  the  fetilement;  namely, 
that  it  is  to  give  to  money  the  properties  of  land,  and 
as,  had  it  been  land,  it  would  defcend  to  the  heirs  gen- 
eral of  the  hufband  fi.  e.)  fuppofing  it  came  from  his 
auceftors  ;  fo,  although  infa6t  it  be  money,  yet  being 
in  equity  as  land  •*  it  will  defcend  in  the  fame  courfc  [_  *  94.  ] 
as  land  would. 

And,  although  money  to  be  laid  out  in  land,  come, 
in  truth,  wholly,  or  in  part,  from  the  wife,  yet,  if  no 
provifion  be  made  in  Vvhat  channel  it  ihaJI  go  after 
iailure  of  iffue  of  the  marriage,  courts  of  equity  will 
give  it  to  the  heir  of  the  hufband,  upon  a  prefump- 
tion  founded  on  the  general  pratlice  in  fuch  cafes, 
that  it  was  fo  intended. 

The  follovi^ing  cafe  will  illuflratc  both  the  forego- 
ing propofitions. 

Upon  the  marriage  of  A.  with  T*.  daughter  of  C,  it     K.r;g'ns  v.  At- 
was  agreed,  that  C.  fiiould  give  B.  a  portion  of  1500/.     •*■''"«,  2  Vem. 
and  that  A.  fhould  put'  1  a^o'.  more  to  it,  and  that  both    ^^"  '^^^* 
fums  fliould  be  laid  out  in  the  purchafe  of  lands  to  be 
fettled  on  A.  for  life,    remainder  to  B.  for  life   for  a 
jointure,  and  on  the  heirs  of  their  two  bodies.  A.  died 
v/ithoui  iffue,  and  B,  married  P.  and  died.  Then  the 
heir  of  A.  brought  his  bill  to  have  the  money  owing 
by  B.  (together  with  1500'.  more  which  he  offered  to 
lay  dovv'nj  laid  out  in  a  purchafe  according  to  tlie  mar- 
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i.c'.cnmere  v, 
L:>vd  Carl'dc. 
^  P.  Will.  224. 
Ca.  T.  Talbot 

Muh.  1733. 
Ea.lcr  17J5. 


not  to  bfc  laid  out  in  lands,  but  ought  *  to  be  looked 
upon  as  perfonal  cHate,  a:i)d  the  widow  to  be  entitled 
to  a  third  part  of  it.  The  ground  for  which  was,  that 
C.  being  to  be  tenant  in  fee  of  the  land  when  pnr- 
chafod,  and  having  an  abfolute  power  over  it  by  \\'i]l, 
or  othern'ife,  and  it  being  then  a(lually  but  niouey, 
it  fhould  beelleemed  in  no  other  light  than  as  money, 
Scd,  per  curiam,  it  ought  to  be  taken  as  land,  and  to 
go  to  the  daughter  as  heir  ;  the  difpute  in  this  Cafe 
not  being  betv/een  C.  and  the  truftee,  but  between 
the  heir  and  the  executor,  who  became  entitled  to  the 
monev  fubjecl  to  the  covenant.  And  it  was  decreed 
accordingly. 

Again,  wdiere  A.  on  his  raarrlage  withB.  who  had 
a  portion  of  16,006/.^ — io,oeo/.  wdiereoi  was  agreed 
to  be  laid  out  in  the  purchafe  of  lands  of  inheritance, 
to  be  fettled  on  the  iffue  of  the  marriage,  with  re- 
mainder to  A.  in  fee.  A.  died  leaving  idueone  fon, 
who  afterwards  died.  The  money  not  ha\-ir>g  been 
invelled,  but  being  out  on  mortgage,  the  heir  general 
of  A.  filed  a  bill  to  have  it  aflTigned  to  her.  This  was 
oppofcd  by  A.'s  mother  and  adminiflrator  on  the 
ground,  that  being  then  in  itfe if  money,  it  ought,  by 
the  ftatute  of  Diflributions,  to  be  divided  between  her 
and  *  A.*s  fifti^r.  But  it  was  decreed  to  belong  to  the 
heir;  which  decree  was  afterwards  affirmed  in  the 
houfe  of  Lords. 

No  difference  has  ever  been  made  as  to  the  confc- 
quences  that  flow  from  conlldering  money  as  land, 
whether  it  be  circumftanced  in  the  one  or  the  other  of 
the  before-mentioned  predicaments  ;  for  the  rule  of 
equity  will  be  precifely  the  fame,  whether  the  money 
be  depofited  in  the  hands  of  a  third  perfon  to  be  laid 
Out,  or  be  refting  in  the  hands  of  the  covenantors,  or 
in  the  hands  of  a  perfon  into  whofe  poffellion  it 
comes  as  land. 

It  was  objecicd,  ifideed,  in  the  cafe  of  Lrtchtiiere 
and  Lord  Carl-Jle,  where  Lord  Zc/'c^/w^r^hadcovenant- 
ed  for  himfelf  and  his  heirs,  to  lay  out  26,000/.  in  'Ci\?i 
purchafe  of  lands,  and  to  fettle  the  fame  on  himfelf 
and  his  wife,  remiaindcr  to  firll  and  other  fons  ^c. 
remainder  to  his  own  right  heirs,  on  an  application  by 
the  heir  general  for  a  fpecific  performance,  that  this 
cafe  differed  from  all  that  had  preceded  it :  For  that 
the  money  was  never  depofited,  but  remained  in  Lord 
Ldckmcrt\  own  hands ;  and  that  he  only  was  the  debtor, 

and 
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^nd  confequently  his  heir  :  So  that  *  the  heir  was  the  C**^^°.-l 
debtor  as  bound  in  the  covenant,  and  yet  claimed  as  a 
creditor  under  the  covenant.  And  it  vras  faid  to  I)e 
inconfiftent  for  the  fame  perfon  to  be  both  debtor  and 
creditor  :  Befides,  that,  as  far  as  tha  heir  ha-l  real 
afTets,  the  affcts  were  at  home  already,  and  could  not 
be  fued  for.  But  it  was  held  by  Sir  Joff.ph  lekyl^ 
Mafter  of  the  Rolls,  and  his  decree  affirmed  as  to  this 
part  of  the  cafe  by  Lord  Talbot,  that  this  would  make 
no  difference  ;  an  heir  could  no  more  be  looked  upon 
as  a  creditor  againll  his  ancellor,  than  he  could  be 
looked  upon  as  a  purchafer  under  him  ;  he  took  with 
the  feveral  burdens  that  his  anceftor  laid  upon  him  ; 
^nd,  as  on  the  one  hand  lord  Lelchmerehowvi^  himfelF 
by  his  covenant  to  lay  out  this  fum  of  30,000/.  in  land, 
he  on  the  other  hand  acquired  a  right  to  an  eftate  for 
life,  and  to  a  remainder  in  fee^  which  by  .his  deaths 
Were  fevered,  and  the  remainder  only  defcended  upon 
his  heir.  Thus,  it  a  man  articled  for  a  purchafe  and 
bound himfeU,  [lis  heirs,  executors  and  adminiftrators, 
he  might  as  v/ell  be  called  in  that  cafe  both  covenantor 
and  covenantee,  as  m  the  prefent  cafe  ;  but  the  heir 
was  neverthelefs  entitled  to  have  the  purchafe  com- 
pleated  and  might  compel  the  executor  to  do  it,  be- 
caufe  *  their  rights  v/ere  different ;  and  where  a  man's  |"  *  102.  J 
defign  appeared  to  be  to  turn  his  perfon^l  eftate  into 
land/that  gave  his  heir  an  advantage  Wliich  a  court  ot 
equity  would  never  take  from  him.  None  of  the  cafes 
cited  warranted  this  diftinftion  that  was  endeavored  at, 
and  in  reafon  there  was  nothing  to  warrant  it,  the  in- 
tent and  agreement  of  the  parties  being  the  fame  in 
both  cafes,  which  if  effet'lual  in  one  cafe,  there  could 
be  no  reafon  why  it  fhould  not  be  fo  in  anothei".  The 
cafe  therefore  fell  within  the  common  known  rule, 
that  money,  articled  to  be  laid  out  in  land,  was  to  be 
looked  upon  as  land.  Lord  Lttchiners  was  bound  at 
the  time  of  his  death  to  lay  out  the  money  in  land,  by 
which  he  gained  a  right  to  an  eftate  for  life,  with  a  re- 
mainder in  fee;  and  the  eftate  tor  life  being  defermin- 
ed  by  his  deadly  the  right  which  he  had  to  the  remain- 
der defcended  upon  his  heir. 

It  is  true,   there  was  a  cafe  in  Chancery  in  Lord    ^^.^ 
Soimrs's  time,  on  articles  made  on  the  marriage  of  A.    BicKerkVff,' 
with  B.  by   vv-hich   it  was  agreed,  that  l\.\   father,    «  Vcrn.  agj;, 
fhouldpay  1500/.  in  partof  her  portion,  which,  togeth-     ^f'"- »693v 
er  with  alikefum  tobeadvanccdby  A.  wkhin  three     . 
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this  cafe  con- 
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Lord  Thurlow. 
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*  Y  E  A  R  s  after  the  rnarriagr,  was  to  be  invelled  in  lands^ 
and  fettled  on  the  ifliie  of  the  marriage,  remainder  to 
A.'s  right  heirs.  A.  died,  and  then  B.  died,  both  3;?/^- 
in  a  year  after  the  marriage,  and  without  iffue.  A. had 
made  a  will  and  devifed  the  refidue  of  his  perfonal 
eifate,  after  debts  paid  to  his  fifler,  making  his  heir  at 
lav/  his  executor.  And,  on  a  bill  filed  by  the  heir  at 
lavv  to  have  the  1500/.  paid  him,  it  being  to  be  con- 
fidered  and  looked  upon  in  equity  as  land,  and  there- 
fore belonging  to  him  as  heir  at  law  to  his  brother, 
the  court  decreed,  that  the  money,  though  once  bound 
by  the  articles,  yet,  when  the  wife  died  without  idue 
became  free  again,  arid  was  under  the  power  and  dif=* 
pofition  of  A.  fas  the  land  would  likewife  have  been 
in  cafe  a  purchafe  had  been  made  purfuant  to  the  ar- 
ticlesj  and  therefore  would  have  been  affets  to  a  cred- 
itor, and  have  gone  to  the  executor  or  adminiifrator 
of  A.  and  the  cafe  v/as  much  ftronger  where  there  was 
a  refiduary  legatee.     And  the  bill  was  difmiiTed. 

But  a  remarkable  circumftance  in  this  cafe,  and 
what  :  iftinguiflies  it  from  all  others  v^hich  have  as  yet 
occurred  is,  'hat  the  wife  died  within  three  years  after 
the  marriage,  diring  *  which  period  the  purchafe  was 
to  have  been  made  ;  fo  that  the  time  was  not  come 
within  which  the  money  was  to  be  laid  out,  and  till 
thon  it  continued  money  ;  and  both  Lord  Talbot  and 
Sir  Jofeph  j^kyl,  in  fpeaking  of  this  cafe  in  that  of 
Letc'amere-iin^  Lord  Carlijle,  in  which  all  the  cafes  on 
this  head  were  collefted  and  difcuffed,  agreed  in  opin- 
ion, that  the  judgment  in  this  cafe  could  not  be  main- 
tained in  oppofition  to  fo  many  decrees  the  other 
way,  unlsfs  upon  the  foundation  of  this  diftinftion  ; 
or  under  an  idea  that  the  court,  in  that  cafe,  had  fome 
evidence  to  induce  them  to  believe,  that  the  hufband 
looked  upon  the  money  as  perfonal  eftate. 

It  is  neceffary  here  to  obfervcthat,  inthefe  cafes  of 
final  limitations  under  articles,  it  is  immaterial  wheth- 
er the  claimants  under  them  be  purchafers  tor  a  val- 
uable confideration  or  not  ;  the  foundation  of  their 
title  not  being  in  refpe£l  of  the  articles,  as  being  par- 
ties zvithm  the  meaning  of  them,  but  as  heirs  (by  de- 
fcent}  of  lands,  the  remainder  in  fee  in  which  were 
veiled  in  their  anceftors,  and  which  in  courfe  of  de- 
fcent  fell  upon  them. 

And  this  rule  of  equity,  as   to  money   articlecf 

t© 


EXECUTORY  CONTRACTS,   &c. 

'*  to  be  turned  into  land,  is  recognized  and  admitted    [  *  105.   j 
in  courts  of  hw;  for  which  realon  where  money,  by 
marriage  agreement,  is  articled  tube  inveiled  in  1  nd, 
that  money  is  held,  at  law,   not  to  be   aiTcts  for  pay- 
ment of  debts. 

Thus,  in  debt  upon  obligation  againft  B.  as  an  ex-    ^'^^^  S  PWitL 
ecutor  and  p!cne  admimjiravit  pleaded,   on  a  Ipecial    M,\c:l,\e-^'h, 
verdift,  the  jury  found  a  leafe  for  years  to  trullecs  to    »  Kcb.  841. 
raife  toool.  and  articles  ofmarrlapjc,  v.l.ereby  adau2:h-    ^^'^^-  .*^7** 

S»  Ci  cited 

ter  was  to  have  :ooo/.  to  remain  in  trullces'  hands  tor  a  Vcm.  55. 
a  year,  unlels  the  hufband  purchafed,  <^c.  and,  if  he 
did  purchafe,  then  the  father-in-law  covenanted  to 
pay  the  fum  of  loco/.  to  the  hulband,  his  executors, 
adminiftrators,  and  alFigns,  and  to  pjy  interejl  until  the. 
purchafe.  They  iind  that  the  land  was  not  purchafed, 
that  the  hufband  died,  and  that  the  wife  received  300/. 
due  tor  interell  after  the  death  of  the  hufband.  And 
hereupon  it  was  contended  on  behalf  of  the  plaintiff, 
that  this  was  aflets  ;  for,  though  the  wife  in  equity 
was  to  have  the  benefit  of  the  land,  yet,  at  law,  till  the 
fund  was  changed,  it  was  alTets,  as  an  obligation  to 
the  hulband.  The  receipt  of  money,  it  was  faid,  fol- 
lowed the  fecurity,the  money  coming  in*  lieu  of  the  |]  *  io6.  j 
debt  which  was  here  due  to  the  hulband  :  But  the 
court  was  clearly  of  a  contrary  opinion  ;  for  this  was 
no  alTets,  the  original  money  not  being,  in  law,  due 
to  the  hufband  or  wife ;  aud  the  covenant  on  the  ar- 
ticles did  not  alter  the  former  truft,  nor  did  it  take 
notice  how  the  interefl  fhould  be  paid  ;  nor  was  there 
any  contract  to  pay  interell  after  the  death  of  the 
hulband,  but  it  was  the  refult  .of  natural  juftice,  that  he, 
in  whofe  hand  the  money  was,  Ibould  pay  interefl 
to  him  to  whom  it  was  due.  And  judgment  was  giv- 
en for  the  defendant. 

And  in  the  cafe  of  Whitwkk  and  Jerynin,  wherein    Whitwick  v. 
money  was  by  a  marriage  agreement  to  be  laid  out  in    Jenni...i  Vera, 
land,  the  court  of  Chancery  would  not  let  the  money,    VeVoi'sS.^ 
as  perfonal  affets,  be  liable  to  other  debts. 

This  principle,  that  money  to  be  invefled  in  land 
{hall  be  confidered  as  land,  has  been,  in  the  applica- 
tion of  it,  purfued  through  all  the  variety  of  legal 
confequences  which  naturally  flow  from  it.  It  has, 
therefore,  been  decided  that  there  may  be  a  tenantcy 
by  the  curtefy  of  it, 

Thusw 
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f  ^icj.   ]  *Thns,  where  one  devi fed  300/.  to  her  daughter 

Swcetappi(;  v.      j^,  ^g  j^jfi  Q^t  b'/  her  executrix  in  lands  to  be  fettled 

i,'^6  Hiji  170T.*    *^  ^'^^-  ^"'y  "^*^  ^'^  *^^'"  ^^^  ^■'^'^  children,  See.  and  the 
daughter  raairicd,  had  iffue,  and  died,  living  her  huf- 
band,  and  before  the  money   was  laid  out  in  land  ;  it 
v/as  held,  that,  as  if  it  had  been  an  immediate  devife 
ot  land,  the  daughter  would  have  been,  by  the  words 
in  the  will,   tenant  in  tail,  and  the    hufband,   confe- 
quently,  tenant  by  the  curtcfy  ;    fo,  the  money  being 
to  be  confidered  as  lands,  the  hufband  (hould  have  the 
intereft  or  proceeds  thereof  ior  his  liie,  as  tenant  by 
the  curtcfy. 
rur.n!fig>.ara  V.        So  it  was  held  by  Lord  Hardwicke,  in  the  cafe  of 
rt  °!\?J\  p^'^'    Cunmngham  and  Moody,  that,  as  the  eldeft  daughter, 
•  .  .  by  the  firfl  wife,  would  have  been  tenant  in  tail  of  the 

lands  to  be  purchafed  with  the  500/.  there  fettled  to 
be  laid  out  in  lands,  flie  Ihould  have  the  fame  interelt 
in  the  money  ;  The  confequence  ol:  which  was,  that 
the  hufband  furviving  was  entitled^  to  be  tenant  by 
the  curtefy  thereof.  ' 
-i<i«  And,  in  the  fame  cafe,  it  was  queflioned,  whether 

the  CiLcr  of  the  half  blood  would  be  entitled  to  the 
l^  *  108.  j  reverlion  in  fee  ot  the  money  *  after  the  death  of  ten- 
ant by  the  curtefy,  not  as  claiming  from  her  fjfler; 
for  in  that  right  fhe  could  not  have  it,  becaufe,  b^lng 
but  of  half  blood  to  her,  fhe  could  not  be  her  heir ;  but 
as  clairhing  it  from  her  father  by  defacnt,  who  by  the 
fame  fertlement  took  an  eflate  for  life  in  the  money, 
with  a  remainder  in  fee  to  him,  his  heirs  and  afligns  lor 
ever,  which,  according  to  the  ordinary  rules,  vefled  in 
him,  and,  then,  whoever  took  afterwards  muil  take 
through  him:  Becaufe  a  perfon,  claiming  fey  defcent  af- 
ter an  eflate  tail,  mult  make  himfelf  heir  to  thefirft  pur- 
chafer  if  it  were  a  remainder,  or  to  thedonorif  arcver- 
fion,  and  not  to  an  intermediate  perfon  to  whom  itde- 
fcended,  notwithftanding  that  perfon  might  have  done 
what  he  would  with  it,  as  the  filter  being  tenant  in  tail, 
might  have  done  here.  And  it  was  held  by  Lord  Hard- 
wicke, that  the  reverGoa  in  fee,  fo  vefled  in  the  lather, 
defcended  to  the  filler  of  the  half  blood;  tor,  when  not 
clothed  with  pofTeffion,  it  iollowedthe  rule  of  poj- 
Jejjio  fratns,  although  it  was  not  exaflly  the  fame 
gMcd.  Ca,  cafe.  And  his  lordfhip  faid,^the  cafe  of  KelLzu 
^'^'  znd  Row  den  cdivae   up  to  this  ;  for  it  was  there  held 

to  be  fufficient  for  a  claimant,  in  fuch  cafe  to  make 
himfelf  heir  to  the  perfon  in  whom  the  reverfion 
firfl  veiled,  without  mentioning  the  intermediate  per- 
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(nns  who  nerer  had  the  actual  polleflion  of  the  fee,  [  ^'  ic^-  j 
bat  barely  the  reverfion,  although  they  might  have 
charj^^ed,  conveyed,  or  aliened  it  :  And  it  was  de- 
creed, that  the  d;iLjghterof  the  half  blood  was  entitled 
to  the  money  after  the  death  oi  the  tenant  by  the 
CLutefy. 

-  And  money  fo  predieamented,  will  pafs  in  a  will, 
Hndcr  general  words,  as  part  of  the  teflator's  real 
eil-ite. 

Thus,  where  money  in  truftees' hands  was  bound    VideLingpnv, 
by  articles,  whereby  it   Vvas  agreed  to  be  turned  into    vJuLTy^'.    " 
land,  and  fcttled  on  the  iffae  oi  a  marriage,  remainder    Mich.  1711. 
to  the  right  heins  ol  the  hufband ;  and  he,  there  being    S-  C  »  Eq.  Ca. 
no  iliue,  devifed  certain  lands  to  his  wife,   and   the    cbiAco^*    ^^' 
reft  oi  his  real  €;ftate  in  the  county  and  city  of  Yor/f, 
and  si'/ezi'kere  in  Great  Britain  to  another  perfon,  and 
gave  his  perfonal  eflate,  and  all  his  fecurities  for  mo- 
nies to  his  wife,  whom  he   made  executrix  :  It   waS 
refolved,  that  the  articles  having  in  equity  changed 
the  nature  ot  the  money,  and  turned  it  as  it  were  into 
]and,  it  ihould  be  confidered  as   real   eftate,  and  pafs 
under  the  defcription  oF  lands  elfewhere  in  England^ 
and  not  as  part  of  the  perfonal  ellate.    *• 

*^  So,  where  the  remainder-man  in  fee  ot  6800'.  f  *  no.  1 
yelled  in  truftees,  and  bound  by  marriage  articles  to  (Jmdct  ..  Gui\. 
be  laid  qaxX.  in  the  purchafe  ol  lands  in  Greet  BaHain^  °'"»  3-  •^^*'!^. 
or  of  fome  church,  college,  or  other  renewable  leafe,  ^^^*  '^'"* 
by  his  will  devifed  ail  his  freehold,  lealchold,  and 
copyhold  lands  lying  in  J/hrifJon,  Elsfeld  in  Ha??ij)- 
fine,  or  elfe.iokcrc  to  A.  and,  after  har  death  to  B.  and 
his  heirs;  and,  as  to  his  perfonal  eftate  of  what  nature 
and  kind  foever,  he  gave  the  fame  to  C.  paying  his 
debts  and  legacies,  and  made  C.  executor.  C.  infifted, 
that  the  6800/.  ought  to  be  fakeii  as  part  of  the  tefla- 
tor's  perfonal  elfate,  and  as  fuch  pafs  to  him  as  part  of 
the  refiduum  thus  bequeathed  by  the  teflator's  will. 
Sed  per  curiam^  the  articles  fay  it  fhall  be  laid  out  in 
the  purchafe  oi  lands  pi  inheritance,  or  in  church  and 
ieafehold  effates.  Then  the  court  muft  take  it  to  be 
the  one  or  the  other  ot  thefe,  and  during  the  life  of 
tKe  hufband  and  wife,  if  laid  out,  it  rnuft  have  been 
in  one  or  the  other  of  them.  No  fort  of  eleQion  was 
made  by  the  hulhand.  Then,  at  the  time  ot  the  will 
and  of  his  death,  it  flood  in  equity  as  it  did  in  the  ar- 
ticles, either  to  be  laid  out  in  freehold  or  leafehold, 
and,  therefore  the  court  would  call  it  the  oiie  or  the 
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Edward  v, 
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odier  oi  *  thofe  eftates,  according  to  the  rule  in  equi- 
ty, that  what  is  agreed  to.be  done  mull  be  confidered 
as  done.  It  it  had  not  been  lor  tiie  locakty,  viz. 
cllates  in  Middlefex  and  HampJJnre,  no  doubt  could 
have  arilen-;  but  there  follows,  "  or  cljcwhcn,"  which 
is  the  moll  comprehenfive  word  be  could  have  ufed. 
It  had  been  faid,  that  the  lands  did  not  lie  any  where, 
lor  they  were  not  yet  purchaled  ;  when  people  made 
fuch  defcriptlons  as  the  tellator  had  done  here  they 
intended  to  pafs  every  thing  they  had  in  the  world. 
Now  the  money  was  foaiewhere.  It  was,  by  the  tranf- 
mutation  of  the  court,  changed  into  land.  Money 
was  in  England  like  bona  rotabilia  in  the  ecclefiallic- 
al  court,  which  muft  be  either  in  the  diocefe  of  the 
biihop  where  the  perfon  dies,  or,  in  the  diocefe  of  the 
metropolitan,  if  he  was  podelfed  of  monies  in  differ- 
ent places.  So  here,  it  was  cither  in  money  or  on  a 
mortgage,  and,  therefore  the  word  "  elfeivhert"  ze.mkxi- 
ly  took  it  in.  Then  the  tellator  muft  have  confider- 
ed it  as  laid  out  in  either  one  or  the  other.  If  there 
had  been  only  a  general  devife  oi  his  lands,  this  mo- 
ney would  certainly  have  palTed. 

But,  although  money  fo  circumftanccd  be  as  land 
to  many  purpofes,  yet,  it  is  not  llri6lly  fo  *  within 
the  Itatute  of  wills  ;  lor  it  will  pafs  by  a  will  unatteft- 
ed  by  witneffes.  The  reafou  of  this  fccms  to  be,  that, 
when  the  owner  gives  it  by  a  will  not  attcllcd  purfuant 
to  the  llatute,  witliout  any  thing  furiher  lair,  he  there- 
by Ihews  his  intention  that  it  Ihould  be  conlidered  as 
money,  and  not  as  land  ;  in  either  of  which  lights 
it  may  be  viewed  by  him,  if  it  be  abfolutely  veiled  in 
him. 

And  although,  pri^najacie,  fuch  money  is,  in  equi^ 
ty,  confidered  as  land,  and  that  idea  is  there  followed 
up  in  all  itsconfequences,  fo  as  to  give  it  all  the  prop- 
erties and  qualities  of  a  real  ellate,  yet,  a  tenant  in  Jet 
tJiereol  may  have  it  retained  as  money  at  his  eleftion; 
becaufe,  being  abfolute  owner  thereof,  he  might,  if 
it  were  aclually  made  land,  turn  it  into  money  again 
immediately  by  fale  ;  and  a  court  of  equity  will  not 
do  fo  ufelefs  an  afl  as  that  of  compelling  the  owner  to 
invell  it  in  land,  when  he  has  the  power  of  turning  it 
the  next  inllant  into  money  again.  But  in  order  to 
make  this  rquitablc  fund  to  be  confidered  as  money 
again,  the  owner  mull  do  fomething  to  fhew  that  he 
has  made  that  election. 

*  Thus,  where  a  remainder-man  in  fee  of  4000/,  in 

the 
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*  the  hands  of  his  father-in-law,  being  his  wife's  por- 
tion, and  which  was  agreed  to  be  laid  out  in  lands 
(accounting  the  4000/.  and  intereft,  as  part  ot  his  per- 
fonal  eftate,  fhe  being  dead,  and  no  ilTue  living)  de- 
clared that  it  fliould  go  to  his  executors  to  pay  liis 
debts  and  legacies,  and  died,  leaving  F.  his  executor : 
It  was  determined  by  the  court  of  Chancery  and  judg- 
es, tiiat  as  if  the  land  had  been  purchafed,  yet  the  wife 
being  dead,  and  there  being  no  iflue  living,  the  hul- 
band  might  have  conveyed  away  the  fame  from  the 
heir  at  law,  notwithflanding  the  agreement ;  io  4000/. 
being  to  be  paid  by  the  bond  to  the  fon,  his  executors, 
or  adminiftrators,  tiae  fame  in  law  and  equity  belong- 
ed to  his  executors.  And  the  money  was  d'ecreed  to 
the  defendant,  as  the  law  had  appointed,  with  intereft. 

+  So,  if  the  teftator  devife  it  under  the  defcription 
of /^  much  money  agreed  to  be  laid  out  in  land  ;  this 
will  be  fufiicient  to  make  it  pafs  as  perfonai  eftate, 
and  by  a  will  not  atteTced  by  three  witnelTes. 

And,  it  being  merely  a  matter  of  eleftion  in  the  re- 
remainder-man  in  fee,  in  what  light  fuch  a  fund  fhall 
be  confidered,  the  only  *  objeft  of  enquiry  is,  what 
was  his  intent,  which,  being  a  matter  of  fa6>,  lies  in 
parol  proof,  and  may  be  deduced  from  any  aft  of  the 
party,  entitled  to  make  the  election,  tending  to  evince 
his  intent  either  way. 

Thus,  in  the  before-mentioned  cafe  of  Lingen  and 
Sowray,  it  was  held  that,  (the  remainder-man  in  fee 
having  called  in  a  part  of  the  money  laid  out  upon  fe- 
curities,  and  agreed  to  be  inverted  in  lands  to  be  fet- 
tled on  the  ilTue  of  the  marriage,  remainder  to  himfelf 
in  fee,  and  put  the  fame  out  upon  oi/ierjkuniies  men- 
tioned to  be  in  truft  for  himfelf,  his  executors  and  ad- 
tnimjirators)  fo  much  of  the  original  fum  as  was  fub- 
fifting  on  the  fecurities  upon  which  it  was  originally 
placed,  or  on  any  other  fecurities,  where  no  new  trufts 
had  been  declared,  ought  to  be  confidered  as  real  ef- 
tate. But,  as  to  fo  much  of  it  as  had  been  called  in  by 
the  renaainder-man  in  fee,  and  afterwards  placed  out 
on  fecurities  on  a  different  truft,  that  fhould  be  taken 
to  be  perfonai  eftate;  for,  there  being  no  ifTue  ot  the 
marriage,  it  was  in  the  power  of  the  hufband  to  alter 
and  difpofc  ot  it  as  againft  the  heir  at  law,  though  not 
againft  his  wife  ;  and  the  placing  it  out  upon  differ- 
ent 
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r  *  1 J^.  J    cnt  triifts  was  *an  alteration  of  the  nature  of  it,  Gnce 
the  tefla'or's  declaring  the  truft  to  his  fxecuiors,  ieem- 
e-i  tantanioiint  to  his  having  dt-ciared,  that  it  ihould 
nor  go  to  his  heir. 
rfr'^I'p'wT        '*^"''"  *'^^  heiore-mentioned  cafe  of  a.i/'/;;?  and 
-^s^'.  Mi«h.    '    Horner,  where  the  tenant  in  fee  of  the  2000/.  there 
»7iS.  covenanted  to  be  fettled,  having  then  a  daughter,  had 

received  1,350/'.  part  thereof,  and  laid  it  out  on  a  pur- 
ctiafe  for  his  life.  On  a  bill  brought  by  the  daughter 
after  his  death  a'  heir  to  her  father,  to  have  the  cove- 
nant in  tlie  marriage  fettlement  performed  in  fpecie, 
it  was  infifted,  on  the  part  of  the  perfonal  reprefenta- 
tive,  and  held  by- the  Mafter  of  the  Rolls,  that  the 
payment  of  the  i3;50''.  to  the  fatlier,  wlio  would  have: 
had  an  abfolute  pov.'er  over  the  land,  if  purchafedand 
fettled,  was  a  good  payment  ;  and  that  the  money 
ought  not  to  be  refunded  by  his  adminiftrator,  in  or- 
der to  be  invefled  in  land  ior  the  benefit  oi  daughter 
and  heir, 
ftowas  V.  Lord        ^^^^   where  12,000/,  was  articled  on  a  marriage  ia 

onrcwtbury.  ,  .  /  11  ^     r  t  ,  ,  •    1 

.5  Bro.  Ca.Par.     "^  '='1"  ^"^  ^^   land,  and,  lublcqiient   10  the  articles, 
S69.  the  ftatute  of  the  nth  and  1 2th  of  JVilUam  the  Third, 

difabiing  perfons  making  protefiionof  the  Popifh  re- 
L  ""  *^-'  J  ligion  from  *purchafzng  lands  was  pafTed  fit  being  ad- 
mitted in  the  caufe.  that,  at  the  time  of  the  articles 
being  entered  into,  the  parties  were  Roman  Cathohcs, 
and  fo  continued  "to  the  time  of  their  dcceafej  the 
lords  commidioners  of  the  great  feal,  on  a  caufe  be^ 
fore  them,  were  oi  opinion  that  the  12,000^.  ought  to 
be  confidered  as  money  and  not  as  land,  and  decreed 
accoi"dingly  ;  and  this  decree  was  affirmed  on  appeal 
to  the  houfe  ot  Lords :  One  ground  oi  which  decifion 
%\-as,  that  it  was  not  necefiary  to  fhew  any  exprefs  de- 
claration of  the  party  to  the  agreement,  to  v.'i'.om  the 
remamder  in  iee  of  the  land  to  be  purchafed  was  lim- 
ited, that  the  12.C00.'.  fhould  be  confidered  as  money 
and  not  as  land,  the  legiiTature  having  in  effe^l 
enacted,  that  it  fhould  fo  remain  and  be  confidered, 
and  fnould  not  be  invefled  in,  or  confidered  as  land. 
But  If  it  had  been  necefiary  to  flicw  any  luch  confent 
or  intention  in  uie  re:nainder-man  in  fee,  in  the  eye 
of  the  law,  his  confent,  as  well  as  that  of  all  other  fub- 
r  jecls,  was  fnppofed  and  confidered  as  given  to  every 
a6i  oi  parliament ;  and  therefore,  he,  by  pafiing  this 
aB,  conlented  in  tlie  mod  binding  manner,  that  the 
12,000^  fhould  not  he  laid  out  in  land,  butlhould  re- 
main* in  money. 

The 


Z  X  E  C  U  T  O  R  Y    CONTRACTS,  &c, 

*  The  remainder-man  in  fee,  entitled  lo  a  funcl  fo      [  ^  iiy;  j 
circumRanced,  may  make  his  election,  as  well  whillt 

the  preceding  particular  eliates  are  in  r^",  as  after- 
wards, to  have  it  confidered  as  money  or  land.  Ac-  Supra; 
cordingly  it  "vvas  held,  in  the  cafe  of  Lingcn  and  Sow- 
rrty,  that  the  huihand's  taking  frefti  fecurities  as  to 
a  part  ot  the  monies,  which  fecuriries  weremeniioned 
to  be  to  trufts  different  from  thofe  in  the  articles, 
foewed  hi-;  eleftion  to  alter  the  nature  of  the  fund^ 
and  was  valid  for  that  purpofe  as  againil  the  heir  at 
law,  though  not   agornji  hu  zvife. 

And,  in  thefe  cafes,  even  a  parol  declaration  or  Per  Lord  .\''ssi 
dire6lion  from  the  remainder-man  in  fee  will  be  re-  yJl^ii'^  «  ^  ' 
garded  ;  for  thefe  cafes  do  not  fall  within  the  pur- 
view of  the  ftatute  ot  Frauds  with  relation  to  dec- 
larations of  truil:  Eecaufethetruftofthe  money  is  de- 
clared by  the  articles,  the  declaration  is  only  in  which 
fliape  the  owner  of  the  trufi:  fund  cdnOders  it.  Pt  una 
facie,  equity  prefumes  it  land  ;  but  that  equity  may  bs 
rebutted,  by  a  parol  declaration  of  the  owner  that  he 
coniiders  it  money.  He  ihay  elect,  being  abfolutc 
owner,  which  it  Ihall  be,  it  being  privileged  in  equity* 
to  be  taken  as  Jand  or  money  at  his  opiion. 

*  And  very  flight  circum  fiances  are  fuf|icient  to  r  *,ig  n 
fhew  an  intention  in  the  owner  to  have  fuch  a  fund  ^  °  - 
confidered  as  perfonal  eflate.     As  it  a  man  entitled 

to  money  fo  circumflanced,  and  having  the  fam.e  in 
his  own  hands,  but  on  fecurities  in  other  names,  tranf- 
fers  them  into  his  own  ;  for  his  fo  doing  furniflies  a 
flrong  ground  to  prefume,  that  he  means  to  take  pof- 
fefhon  of  thofe  fecurities  in  the  fhape  in  which  they 
are  attbetime  of  the  transfer;  aind,  in  this  refpe6rj 
the  cafe  of  fecurities  fo  credited  inthehandsofaman's 
felf,  is  diflinguifhable  from  the  cafe  of  fuch  fecurities 
in  the,  hands  of  trultees  ;  for,  in  the  latter  cafe,  a 
transfer  from  one  triifiee  to  another,  without  an  altera- 
tion of  the  ufes,  it  is  apprehended,  v^^ould  not  furnilh 
a  ground  to  prefume  arl  intt-nt  to  confider  the  fund 
otfier  than  as  it  exiffs  in  equity,  namely  as  land. 

The  cafe  of  Puitnty  and  the  Earl  of  Dariin<iion,    ^"j^^'.y  "ff^ 
wus  decided  on  this   ground.      Jn  that  cafe  2,^,4881.    Bro.  Cbi'Kcy, 
was  bound  by  \vili  tobelaidoutintheptirchafeof  land,     ^^S- 
to  be  fettled  on  W.  P.  the  efder,  for  life,  remijinder 
to  his  firii  and  other  fons  in  tail  male,   remainder  to 
H  P.   f-r'-fc,  r-mainder  to  his  firlt  and  o:her  fons 

in, 
O  o 
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I  ^  1^9'  J  *  in  tail,  remainder  to  D.  P.  in  like  manner,  remain- 
der toW.P.  the  elder,  lather  of  W.  P.  in  fee.  D.  P. 
died  without  ilFue  male.  W.  P.  the  elder,  changed 
all  the  iccLirities  ia  which  the  money  wasinveJlcd  in- 
to liis  own  name,  and  afterwards  by  his  will,  without 
taking  notic:?  thereof,  gave  his  lands  and  his  perfonal 
eilatetoII.P.  in  tee,  andalfo  died  without  illlie  male. 
Whereby  H.P.  became  entitled  to  ancftate  tail,  with 
a  remainder  in  fee  in  this  trufi;  money.  H.  P.  after- 
wards made  his  will,  and,  after  difpohngof  fome  par- 
ticular ellates  in  MiddUfex,  gave  all  his  other  eltaies 
in  Middle ftx,  and  his  eftates  in  Somer/et,  Montgomery, 
Salop;  and  Yoik  (except  the  reverfion  of  Lord  B.'s 
eRatesj  lubje^l  to  a  trull  term  to  F.  P.  his  heir  at  law 
for  life,  remainder  to  herfirft  and  other  (ons^&c.  and 
gave  all  his  money,  fecurities  for  money,  goods, 
chattels,  and  perfonal  effate,  not  before  difpofed  of, 
to  his  executors,  in  truft,  afterpayment  of  his  debts, 
to  lay  out  the  reft  in  the  purchafe  of  lands,  to  be  fet- 
tled as  therein  mentioned,  the  ultimate  remainder 
in  fee  to  F.  P.  and,  upon  his  death  bed,  gave  F.  P. 
ills  heir  at  law,  liooo/.  in  bank,  bills.  On  a  bill  filed 
by  F.  P.  as  heir  at  law  to  H.  P.  to  have  this  truil 
money  laid  outin  land  and  conveyed  to  her  in  fee, 
r*,r,  1  the  "caufe  was  heard  before  Lord  Chancellor  iSa/y^w/-/^, 
^  °'  '  Lord  Chief  Juftice  De;  Gr^;;/,  and  Mr.  Baron  Eyre, 
ivho  difmiiTed  the  bill,  and,  on  re-hearing  before  Lord 
Thurlozv,  that  decree  was  affirmed. 

The  principal  argument  in  behalf  of  F.  P.  was,  that 
H.  P.  had  died  inteftateas  to  this  property,  and  that, 
not  having  been  in  his  contemplation,  it  muft  defcend 
upon  her  as  heir  at  law.  But  it  was  contended  on  the 
other  fide,  and  held  by  the  court  :  ,  Firft,  That  cir- 
cumftances  of  demeanor  in  the  perfon  entitled  to  the 
remainder  in  fee,  though  flight,  w'ere  fufficient,  in 
£  cafes  like  this,  to  decide  the  fund  to  be  money  again 

and  not  land.  Receiving  it  from  truftees  would  un- 
doubtedly be  fufHcient.  Then  H.  P.  did  receive  this 
money,  and  had  it  in  his  hands.  Secondly,  That 
H.  P.  certainly  did  not  mean  to  die  inteflate  as  to  any 
thing".  Then  he  had  difpofed  of  that  part  of  his  for- 
tune°that  was  aftually  land  by  local  defcription,  that 
part  then  that  was  not  actually  land,  mud  have  been 
meant  to  be  compromifed  as  perfonal  ellate.  Thirdly, 
What  rendered  this  more  certain  was,  the  circuni- 
l^ance  of  his  living  F.  P.  2000/.  as  it  was  improbable 
""  *  .  ht 
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he  could  have  any  idea  at  *  that  time  that   fiie  would    [   *  i-i.  . 
become  immediately  entitled  to  23,oc^l.;  for  he  could 
not  think  that,  in  thatcale,  (lie  woula'want  an  inime- 
cliate  fupply. 

But  it  is  obfervable,  upon  comparing  the  circum-  Supva, 
fiances  of  the  preceding  cafe  wihthofe  that  occurred 
in  the  cafes  of  Lingen  and  Sozuray,  and  Guidot  and 
Giadot,  and  applying  the  principle  that  governed  thoie 
cafes  to  the  cafe  lall-mentioned,  that  the  clrcumllances 
ot  the  funds  having  been  taken  in,  and  ot  the  gilt  ol: 
gooo/.  to  the  heir  at  law,  were  extremely  material  ; 
for,  otherwife,  it  might  have  been  contended  with 
Ibme  confidence  of  fuccefs,  that,  as  the  trufl  money 
was  invefled  in  fecurities  in  Middlefex,  and  as  H.  P. 
cleaily  meant  r/ot  to  die  inteftate  as  to  any  part  ol  his 
property,  the  trufl  fund  ought  to  pafs  as  land  in  Mid- 
dU/ffx,  aita*hot  as  perfonal  property  ;  for,  in  the  cafes 
of  Lingm  and  Sozvray,  and  Gmdot  andGMzVt?/",  it  was 
held  in  fimilar  circumflances,  that  fuch  a  fund  would 
pafs,  by  a  devife,  under  the  general  defcription  of 
"  lands  eljewhere,"  coming  alter  particular  lands  de- 
fcribed  locally.  Now,  it  feems  a  necedary  confe- 
quence  of  the  principle  whicHfupports  that  conclufion 
as  io''  lands  et/ewhere,"  after  a  *  local  defcription  of  ^  ^  122. 
particular  lands,  that,  under  a  local  defcription  which 
embraces  the  local  fituation  of  the  money,  it  fliall 
pafs  as  land  there  locally  lituaied.  So  that  either  the 
docirine  oi  thefe  cafes,  founded  upon  the  maxim  of 
equity,  approved  andfanftionedevef  fince  that  branch 
ot  our  law  has  been  formed  into  a  fyflem,"  that  money 
to  he  laid  out  in  land  fnallhe  confidered  as  land,"  and 
confequcntly  treated  as  fuch  in  all  relative  fituations, 
muft  be  fubvcrted  and  rejected,  as  decided  againil 
law  ;  or  money  thus  predicamented  muft  be  ftill  con- 
fidered as  land,  whether  it  be  atlually  in  the  hands  of 
the  remainder-man  in  fee  thereof  (if  he  acquire  it 
without  any  a6f  done  By  hiir,  merely  in  its  legal  courfe 
of  defcentj  or  of  a  truflee,  until  fome  declarations 
made  or  a61  done  from  whence  a  contrary  intent  may 
be  prefimied  to  be  entertained  by  the  owner,  who  has 

right  to  give  to  it  either  the  one  or  the  other  char- 
^nVter. 

And  if  all  parties,  entitled  to  the  beneficial  intereft 
in  money  direfclcd  to  be  invefled  in  land,  agree  to  take 
it  as  money,  a  court  of  equity  will  permit  them  to 
•.'ike  it  in  its  then  ilatc. 

Thus 
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Eadgei  V.  Bad- 
e;it,  Mtifc!)' 
JJ7« 


^^u,';^.cs, 

kAik.  452. 


Hughes, 
2  Atk.  452. 
Cunningham 
y,  MoOdy, 
1  VeZf  J  76. 
Et  vice  Pea. 
cock  and 
March,  2  Vez, 
^90. 


Seclev  V.  Ja^o, 
i  P.Will.  ^Sy. 


*  Thus  where  the  biifhand,  by  articles  previous  to 
his  maniagt;,  covenanted  to  purchafe  lands  of  8o^  a 
ye^r  value,  in  tf%fi  lor  the  iifue  of  that  marriage,  a3 
tenants  in  t-iil  in  common,  remainder  in  lee  to  his 
own  right  heirs  ;  and  on  a  bill  filed  for  that  purpofe, 
a  decree  was  made,  that  the  hufband  (hould  perform 
the  articles  ;  the  hufoand  died,  atid  the  yoimgcr  chil- 
dren joined  in  a  petiiion  with  the  eldtfl  fon,  to  have 
the  money  paid  to  them  and  not  invefled  in  a  pur- 
phafe,  and  an  order  was  made  accordingly. 

But  where  there  was  a  provifo  in  a  lubfequent  a- 
grecnient  relative  to  money  entitled  in  equity  to  tlie 
characierof  land,  upon  this  contingency,  that,  if  the 
tenant  for  life  thereof  died  before  the  money  was  in- 
veiled  in  land,  i/'ien,  it  fhould  fse  divided  and  go  a- 
jnong  the  fevcral  claimants  thereof,  their  executors 
and  adminiffrators;  it  was  held  by  Lord  Marduncke^ 
on  a  queftion  relpetiing  it  which  arofe  before  that  c- 
vent,  that,  as  that  contingency  had  not  happened,  and 
the  tenant  for  life  was  then  living,  the  original  trull 
■%vas  ffill  fubfilling  for  the  money  to  be  confidered  as 
reahzed. 

^'  If  the  perfon  entitled  to  tlic  remainder  in  Ice  of 
a  iund  fo  circumftanced,  be  under  any  incapac.ty  of 
affecting  his  real  eftate,  he  cannot,  by  any  aft,  alter 
the  nature  of  fuch  xnoncy  realized.  Therefore,  if  it 
belong  to  a  feme  covert,  being  confidered  as  real  ef- 
tate,  ffie  cannot  alter  the  nature  of  it  barely  by  a  con- 
tratt  or  deed  ;  for,  if  it  were  aflually  land,  to  alter 
the  coiirfe  of  defcent  a  fine  mud  be  levied,  a  feme 
covert  being  under  difabiiity  to  pafs  her  real  cftates 
by  any  other  alTurance. 

So,  if  the  Ovvner  be  an  infant,  no  change  can  be 
effc61:ed  as  to  the  charafter  of  fuch  fund,  by  any  a6l 
or  declaration  done  or  madehefore  he  comes  of  age. 

Thus,  where  one  devifed  that  1000/.  ihould  be  laid 
out  in  a  purchafe  of  lands  in  fee  to  be  fettled  upon 
A.  B.  and  C.  and  their ''eirs,  equally  to  be  divided. 
A.  died  leaving  an  infant  heir,  and  B.and  C.  togeth- 
er with  the  infant  heir,  brought  a  bill  for  this  1000/. 
Ef,  per  curiam,  as  to  the  (hare  of  the  infant,  that 
>  inuft  be  brought  before  the  mafler  and  put  out  for  the 
benefit  of  the  infjnt,  who,  by  reafon  of  his  infancy, 
13  incapable  of  making  an  ele6tion. 

But, 
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*Biit,  in  the  cafe  of  a  feme  covert,  the  money  may    ["  *  125.  J 
be  got  at .  without  L'Viiig  it  out  in  land,  by  her  com-    Oldham  v. 
ing  into  tlie  court  of  Chancery  and  conrenting  to    ^ 'ift'l^"'    ,_ 
take  it  as  perf<3nal  eftate :  Becaufe,   upon  her  being    ttvide  1  Vez, 
prefent  in    court  and  txamined,  as  a   feme  covert  is    »?<>. 
upon  a  fine,  as  to  fuch  confent,  the  money  articled  to 
be  laid  out  in  land  -will  be  bound   in  equity,  as  m.uch 
as  the  land  would  be  by  a  fine  at  law  ;  and  flie  may 
thereby  difpofe  of  it  to  her  hulband,  or  any  body  eUe. 

A  deviic  of  an  equivalent  ini.erell  of  the  fame  na- 
ture as  is  contra6ted  by  an  agreement,  or  articled,  to 
be  given  or  fettled,  may,  in  fome  cafes,  he  taken  as 
a  performance  tliereof.  But  as  every  devife,  prima 
Jacie,  imports  a  bounty,  it  is  incumbent  on  the  parties 
claiming  to  be  difcharged  by  a  devife  from  the  articles 
or  agreement,  to  fhew  that  it  was  fuch  teftator's  in- 
tention, when  he  made  his  will,  thereby  to  perform 
the  articles  or  agree^7lent  on  his  part ;  and  inch  inten- 
tion muftapprar  either  from  theexprefs  words  of  the 
■will,  or  the  clear  and  manileil  intentisn  of  the  tePcator 
evident  upon  the  face  of  it,  or  be  extraSted  out  of  it 
by  neceffary  implication.  Therefore,  in  order  to  ^ 
make  a  devife  or  bequeft  a  performance  *  of  a  prior  L  '  ^^°'  J 
contract,  it  malt  h&ejufaem  geiiens,  and  not  land  for 
money,  or  money  for  land  ;  or  muft  at  leaft  be  of 
fuch  certain  and  known  value  or  eftimation,  and  fo 
far  oi  the  fame  nature  as  the  thing  to  be  fatisfied  there- 
with, as  to  appear  indifputably  to  be  equivalent  or 
fuperior,  not  only  in  grofs  value,  hut  in  annual  in- 
come to  the  thing  to  be  performed.  The  following, 
cafes  will  illaftrate  thefe  propofitions. 

If  lands,  of  precifely  the  value  covenan'ed  on  m.ar- 
riage  articles  to  be  purchafed  by  the  hufband,  be  by 
him  fuffered  todefcend  in  fee,  they  will  be  confidcr- 
ed  to  be  intended  as  a  performance  of  the  covenant. 

Ihus,   where    W.  upon  his  marriage,   covenanted    Wilcox  rWil- 
to  purchafe  lands  of  the  value  of  zocl.  per  annu?n,zn<\    '^°''«  "  ^'''""• 
to  fettle  them  upon  himfeif  for  life,  remainder  Xo  his    fe? '  .e^El'^ 
Wife  for  her  jointure,  remainder  to  the  ifliie  of  the    Mce  liUndy 
marriage  in  tail.     Ami   W.  (who  was  a   freeman  of    '  Wiftmore, 
London)  died  mtellate,  having  purchafed  lands  of   00 '.    \l^ll^  '?c' 
per  annum,  but  not  having  made  a  feitlemept  thereof,    vide"  .Maicai  v. 
permitted  them  to  defcend  upon  his  eldelt  fon  ;  this    ^^^f"''  >  ^er. 
was  held  to  be  a  performance  of  the  covenant,  for  the    llf cZlZrt^. 

value     vifcdaninicrc\; 
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f"  *  127.  J    value  oF  the  lands  correfponding  *  exaQly  -with  that 
fquaringwi'h      of  thofc  covenanted  to  be  purchafed,   plainly  Ihewed 

that  he  had  ,  -       1        1  •  1  •  ,  .  .       •  .     . 

ao-ced  to  irivc-  ■'hat  toe  Jancis  were  Dought  with  an  intention  to  fatis- 
4fld  the  dcviiee    ly  the  Covenant, 

c>oa  !°not1ha"t        *  ^^.  '^  '"°"^>'  ^^   ^li^Jefted  to  a  irua,  and  laid  out 

one  was  a  fatis-  upon  fecuiities ;  and  tenant  ior  life  ot  it,   under  the 

♦aftion  for  the  limitations,  call  in  a  part  thereof  with  the  confent  of 

Ton'^\et\onV(  ^^""^  truflees,  and   re-invelf  it    in  his  own  name  with- 

thc  art.  the  out  the  interpolition  of  trullees,  and  then  die,  leaving 

agreement  be-  real  cltatcs,  of  which  he   was  abfohite  owner,  to  de- 

mion'^ot  the°"  ^^'-^'^  <^o  ^"'is  heW,  who  would  have  been  entitled  to  the 

V  ill.  money  or  land  purchafed  therewith  as  tenant  in  tail  ; 
,  ,,. ,    ^  luch  eltates   defcended   will  be  conlidercd  as  a  com- 

•♦  Vide  Davys  ^     .         ^  ,  r    \  r, 

V  Howard,  cc  peniatjon  ior,  or  a  pertormance  ot  the  truft,  except  as 
vx.  5  Bro.  Ca.  to  fo  much  of  the  money  as  fUil  remains  on  the  old 
Par.  552.  fecurity,  and  in  the  names  of  the   trullees ;  for,  the 

prefumption  of  compenfation    or  performance,  will 

not  reach  that. 

^V.  Will.  But  where  the  lands,  covenanted  to  be  bought,  are' 

i!25.  I  Vez.       exprefsly  flipulated  to  be  lands  of  inheritance  and  in 

^^^'  tee  fimple,  the  purchafe  of  copyholds,  Icafeholds,  ef- 

tatcs  for  lives,  or  reverfions  expetlant   on  elfates  for 

lives,  will  not  be  confidered  as  a  part  performance  of 

[    •  128.  J      *  fuch  a  covenant ;  tBecaufe  copyholds  are  l"ubje61 

-VideiBro.     to  a  different  kind  of  tenure,    and  terms  are  not  de- 

Ca,  Par.  351,      fcendable  to  the  heir,   nor  can  an  immediate   profit 

be  had  from  reverfions,  elpecially  if  they  do  not  fall 

within  the  covenantor's  own  life. 

i  Vp7.  226.  So  money,  though  ot  much  greater  value  tlian  land 

Vitle'sVo!^Ca.    agreed  to  be  piuchafed,  given  to  the  claimant   under 

Pa*"'  55«.  an  agreement,  cannot  be  confidered  as  coming  in  lieu 

of  the  land  ;  becaufe  money  and  land  being  oi  a  quite 

different  nature,  the  gift  of  the   one   can   never  be 

taken  as  a  performance  of  a  prior  contra6l  to  fettle 

the  other. 

We  have  obfervcd  that,  in  cafes  of  implied  perform- 
ance, the  intention  ougiit  to  govern,   and  that  there 
inuft,  in  all  inftances  of  this    krnd,  be  fome  pofitive 
evidence,  or  at  leaft,  fome  circumflance,  iurnifhing  a 
ftrong  and  necelfary  prefumption,   that  whatever  is 
taken  to  be  a  performance,  was  clearly  and  manifeftly 
Lrtchwert-.  v.      intended  as  fuch  by  the  perfon  effefting  it.     Upon 
Lord  Carline,      that  ground  it  has  been  held,  where  one,  bound  by  a 
3  ^'  ^3^''^'^.         covenant  made  on  his  marriage,  to  lay  out  30,000/.  in 
Talbj  80.  '       the  purchafe  of  lands,  was  fcifed of  laid  in  fee  at  that 

time 
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time  of  "'  the  value  of  300/.  per  annu?n,  and  afterwards    [  *  129,  J 
died  inteftate  without  iffuie,  and  without  havhig  made 
a  f'eTtlement  of  any  eftate  ;  that  the  covenant  did  not 
relaieto  the  lands  which  were  the  covenantor's  at  the 
time  ot  entering  into  the  articles,  the  words  being  fu- 
ture, viz.  that  he  would  purchafe.     And  then,  as  the    Vide  Tookc  v. 
intention  of  the  party  did  not  j)Lnn]y  appear,  that  his    Hdiimgs.infrav 
eftate,  which  he  permitted  to  de{cend,and  which  did 
not  amount  to  the  vala^e  ^f  what  he  articled  to  pur- 
chafe, (hould   be   for  or  towards   a  performance,  it 

Ihould  not  be  fo  confidered  :  EeGdes,  it  wa's  faid  that 
-J  ... 

fuch  inference  would  be  to  difinherit  an  heir  by  an 
implication  not  necefl'ary,  contrary  to  the  known 
maxim  of  law. 

But  lands,  purchafed  at  diFerent  times,  bt;t  fubfe- 
quent  to  fuch  articles  entered  into  or  co-^enant  made, 
will  be  confidered  (although  not  purchafed  in  truftees' 
names,  nor  declared  to.be  to  the  trufts  of  the  cove- 
nant) as  bound  thereby  ;  not  in  the  light  of  a  fatisfac- 
tion,  but,  under  the  notion  of  being  a  part  perform- 
ance, founded  upon  a  prefiimed  interttofthe  cove- 
nantor, at  the  time  of  the  purchafe  made,  to  purchafe 
purfuantto  the  covenant  he  was  bound  by,  and,  con- 
fequently  ought  to  *  perform,  t  And,  therefore,  f  *i?,o.  1 
Lord  Talbot,  in  the  cafe  of  Letckmcre  and  Lord  Car-  ^^^'  ^'  •^'''^* 
li/le,  held,  that,  as  under  the  covenant  then  under 
confideration,  there  was  no  obligation  on  the  cove- 
nantor, as  to  purchafes  of  lands  in  fee  timple  in  poffef- 
fion,  to  lay  out  the  whole  fum.  at  one  time  ;  and,  as 
there  were  lands  in  poffeflion  oi  inheritance  purchaf- 
ed, which,  though  not  purchafed  with  the  privity  of 
the  truftees,  yet  it  was  natural  for  the  covenantor  to 
fuppofe  that  the  truftees  would  notdiflent  from  thofc 
purchafes,  being  entirely  reafonable  fthedcfign  of  in- 
terpofmg  truftees  l)eingnot  to  prevent  proper  but  im- 
proper purchafes]  and  as,  though  thefe  lands  were 
not  purchafed  within  the  time  limited  in  the  covenarlt, 
yet  nobody  lufFercd  by  it,  and  therefore  that  circuni  - 
ftance  could  not  vary  the  intent  ol  the  party  in  a  court 
of  equity  (which  intent  feemed  to  be,  that,  as  fbon  a;j 
the  whole  money  was  laid  out,  the  lands  fhould  be 
fettled  together,  and  not  to  make  half  a  fcore  fettlc- 
ments)  it  was  rcafonabie  to  fuppofe,  in  the  prefent 
cafe,  that  thefc  purchafes  were  intended  to  fatisfy  the 
covenant.  And,  as  to  thefe  purchafes,  the  decree  of: 
Sir  Jo/ej^i:  .T^^yA  that  they  were  i>Cit  made  in  perform  - 

ance 
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[  ■*  13J.  j  ance  of  the  covenant,  and  therefore  couM  not  he- tak- 
en as  fuch,  fo  far  as  *  concerned  them,  was  varied  by 
his  loraihip,  on  the  re-heanng. 
Str.iih  V  Dea-  Tlie  fame  principle  of  a  prefumed  intent,  fas  to 
Vc"z  "^'^^  *;  ptirchafes  made  by  the  covenantor  alter  an  agreement 
wTrcifte  "  ^"  convey  and  fettle  houfes,  lands,  C^c.)  to  carry  the 
1755.  agreement  into  execution,  was  recognized  by  Lord 

Hardwicke,  in  the  cafe  ol:  S'nith  and  Deacon,  and  gov- 
erned the  dccifion  of  the  court  in  that  cafe.  And  the 
point  being  re-agitated  in  the  cafe  of  the  Attorney 
J  Vez.  ^p.  General  and  IVhoiwood  was  given  up,  as  (decided  in 
the  two  cafes  before-mentioned  :  And  it  was  admit- 
ted by  all  parties  to  be  then  fettled,  that  if  a  perfon, 
obliged  under  articles  to  purchafe,  did  purchafe^ 
though  not  to  the  extent  the  articles  required,  fuch 
purchafe  fliould  go  to  make  good  the  articles,  fo  far 
as  it  could  be  applied^ 

But,  as  the  ground,  upon  which  fuch  after-pur- 
chafed  lands  are  confidcred  as  purchafed  in  part  per- 
lormance  of  the  agreement,  is  the  prclumed  intenticii 
that  the  party  purchafed  them  with  that  view,  in  con- 
fcquence  ot  which  the  covenant  or  agreement  attach- 
es upon  thefe  eflafes  as  a  lien  on  them  in  the  hands  ot 
the  purchafer  and  his  heirs  ;  that  lien  v/ill  not 
r  "  \.\i,  I  *  follow  them  into  the  hands  ol  fubfequent  purchafers 
or  m.ortgag^es  :  Becaufcj  whether  the  covenant  or 
agreement  fliall  attach  upon  them  depends  upon  the 
iintention  of  the  purchafer,  and  the  prefumption  that 
a  performance  is  by  him  intended  Hands  only  till  the 
contrary  is  proved;  therefore  any  acl,  Ihewing  he 
had  not  a  part  performance  in  view,  as  a  mortgage  or 
fale  alterwards,  will  take  away  the  prefumption. 
TopiVc  V.  But  it  feeras,  that  the  prefumed  intent  would  be  a! 

^Jaflings,  jien  upon  the  lands  againfl  a   devifee  ;  for  the  court 

en.  97.  ^^-j^  j^  ^1^^  ^^r^  ^j  Tooke  and  Hajhngs,  that  if  a  man 
covenanted  or  entered  into  a  bond  to  feltle  land  of 
fuch  a  value,  or  an  annuity  out  ol  land  of  fuch  a  value, 
and  had  no  land  at  the  timber  the  fettiement,  but  af- 
terwards purchafed  land,  that  land  ihould  be  liable 
againfl  a  voluntary  devifee;  and  fuch  devifee  Ihould 
be  reimburfed  out  ol  lands  left  to  defccnd  to  the  heir, 
if  theie  were  any  luch. 

And  fuch  after  purchafe,  it  feems,  will  not  be  liable? 
io  the  debts  of  the  purchafer.. 
f:..  m.;iv.  Thus   where,   on   tl;e  Ion's   marriage,  the   lather 
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fettled  a  leafe  for  two  years  (held  of  the  *  Queen  Dow-      f  -  133.  j 
agerj  on  the  fon  for  iife,  and  then  on  the  ilTue  of  that    ^li-"^- '-''>,  2 
marriage  ;  *the  fon  covenanted  to  renew  the  leafe  from    *  g^^^  ^^^ 
time  to  time,  and  to  afTign  the  rene-wed  leafe  to  truf-    the  leafe  ufeif 
tees  to  keep  the  ra:ne  on  foot  as  long  as  the  wife,  or    J^'"  'pe^ficaiiy 
any  child  of  the  marriage  (honld  live  ;    and  the  fon    ihen  thJ're. 
renewed  the  leafe  in  his  own   name,   and  rnade  no    nc.val  is  only 
a ffignment  thereof  to  truitees  and  died  greatly  indebted    ^^'••°'"'nu""^oa 
wit!;oat  aUcts  :  It  was  held  p^r  curvam,  that  tlie  leafe 
was  bound  by  the  marriage  articles,  and  fhould  not  be 
afTets,  nor  liable  to  debts. 

If  one  covenant  to  fettle  lands  of  a  certain  value  on 
his  heir,  not  fpecifying  any  lands  in  particular,  and 
then  die,  andlands  of  greater  value  defcend  upon  the 
heir,  they  fhall  be  bound  by  the  covenant. 

Thus,  where  B.   on  the  mariage  of  his  fon,  cove-    RoundeiJ,  et 
nanted  for  hirafelf,  his  executors  and  ad7nimJirator%,    ®'- ''•  ^'^'"'f, 
to  fettle,  twithin  one  month  after  the  marriage,  lands  "  ^ 

of  the  value  of  150/.  per  annum  (o  the  ufe  of  the  buf-  +  Noi  to  pur. 
band,  and  firft  and  other  fons,  and  lor  raifing  portions  thafe. 
for  daughters ;  but  no  lands  in  particular  were  men- 
tioned in  the  articles.  And  B.  afterv/ards  died  hav^ 
ing  never  made  any  fettlement,  and  his  fon  thereupon 
entered  upon  the  lands  whereof  his  father  *  died  feifcd  [  *  134.  ] 
as  heir,  and  married  a  fecond  wife,  and  f  'ed  part 
of  thefe  lands  upon  her  and  her  iffue.  It  was  ■  ^  'ted, 
on  a  bill  filed  to  have  1,50/.  per  annum  fettled  purfu, 
ant  to  the  articles  on  the  firfl  marriage,  that,  no  lands 
in  particular  being  mentioned  in  the  articles,  there  was 
no  lien  upon  any  particular  lands  ;  and  that  therefore 
the  only  remedy  was  againlf  the  affetsof  the  covenant- 
or, and  even  that  mull  be  confined  to  his  perfonal  af- 
feis  and  would  not  reach  hi«  real  afiets  ;  becaufe,  the 
covenant  was  only  for  him,  his  er^ecutors  and  admin- 
iftrators,  and  not  for  him  and  his  heirs  ;  belides  which 
it  was  urged,  that  the  fecond  wife  was  a  purchafer 
withoutnotice,  and  could  not  beaffctted  by  the  articles  ; 
But  the  Lord  Keeper  was  ot  opinion,  that,  although 
no  lands  were  mentioned  by  the  articles,  yet,  the  cov- 
enant Ihould  be  a  lien  upon  the  land  whereof  the  fa- 
ther was,  at  the  time  of  entering  into  it,  feifed,  unlefs 
he  had  purchafedor  fettled  other  lands  within  the  time 
limited  by  the  articles. 

But  the  ground  of  the  preceding  cafe  feems  rather  to 
have  been  the  prcfumednitent  of  the  father.i  hat  the  eftate 
dcfcending  (hould  be,  to  the  extent  of  the  covenant,  a 
periorrnance   there'jf,   than  that   the  covenant  was  a 
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[  *  ^35.  ] 


*  Ficcmouk  V. 
Define,  i  P. 
Will  499. 
TMote,  the  dif- 
tin^lion  be- 
tween tliefc 
cafes  of  1  pic- 
iurTiCclpcrf  .^rin- 
j;ice  of  covc. 
nanu  and 
agreements  to 
convert  msney 
into  lands,  &c. 
which  do  net. 


,^  rpeclficlieii:  and  this  obfervation  feems  warranted  by 
the  following  calc,  tlie  only  diltincHon  between  which 
and  the  preceding  cafe  appears  to  be,  that  the  devifc 
in  the  following  cale  removed  the  poilibility  of  a  pre- 
fiunption,  that  any  part  of  the  t'ifcator's  eflatc,  not 
fpccific:dly  bound,  was  intended  by  the  covenant,  to 
go  in  performance  of  it.  *In  the  cafe  I  allude  to  there 
weie  feverai  demands  of  ieveral  natures  afifeciing  the 
eitate  of  a  teifator,  he  being  indebted  by  bond  and  by 
fimple  contraft,  and  having  upon  his  marriage  cove- 
nanted to  fettle  fpecific  lands,  and  alfo  land  that 
(houldbe  of  the  valued  60!.  per  annum  upon  his  wife 
i'roun7ona!u-  ^"^  her  life  ;  tHis  will  charged  all  his  efrate,  real  and 
faaioni  and  perfonal,  with  the  payment  of  his  debts.  And  it  was 
covenants  as  to  ]^g|^  ^j-.^.^  ^^  jq  {[^q  fpecific  lauds,  the  covenant  was 
u^of  hndsfct'-  alien  uix)ii  them;  but,  as  to  the  lending  of  lands  of 
tied  injoiniure  the  value  of  So/.  a  year,  it  did  not  bind  fpeciftcally  any 
lands;  wherefore,  as  touching  that,  the  wife  muff  come 
in  only  as  a fpecialty  creditor;  and,  in  order  to  fettle  the 
quantum  ol  ttie  demand,  the  mailer  mull  make  anelti- 
mate  ofthc  value  of  the  v/ite'seftate  for  life,  and  Ihe  mull 
come  in  as  a  creditor  by  fpecialty  to  that  amount. 

*A  court  of  equity  will  decree  the  fpecific  execution 
of  an  agreement  notwithlianding  the  infertion  therein 
of  a  penalty  in  cafe  of  a  non  performance;  for,  though 
it  was  anciently  held,  v/here  there  was  a  bond  to  per- 
form any  thing  that;  the  obligor  was  obliged  to  the 
alternative  either  to  perform  the  tiring  or  pay  the  mo- 
ney, and,  therefore,  that  the  obligation  was  difcharged 
by  paying  the  penalty  ;  yet,  it  is  not  now  taken  as  an 
agreement  in  the  alternative,  in  which  the  obligor  may 
eitlier  pay  the  money  or  perform,  but  the  penalty  is  now 
D'Arandn.and  underllood  onlv  as  an  enforcement  of  the  agreement, 
and  as  giving  a  remedy  at  law  tor  a  certain  lum,  in- 
Head  of  vulcertain  dam.ages  :  And  the  party  by  pro- 
viding his  remedy  at  law,  docs  not  takeaway  his  rem- 
edy in  equity  :  for  it  would  be  hard,  that  a  man's  en- 
larging his  fecurity  atlaw  Ihouldmakehim  in  a  worfe 
to  be  where  the  condition  iu  equity  than  he  would  otherwife  have  been ; 
X  nor  can  it  be  inferred,  that  the  parties,  by  adding  a 
bond  to  enforce  the  performance,  intended  to  weaken 
the  lien  they  liad  turder  the  agreement, 

II  Thus,  where  articles  were  executed  for  performance 
of  an  agreement  for  purchafe  of  an  ellate,  with  apro-» 

iittrl'outions  be  Ids  than  what  is  due  by  covenant,  it  cannot  operate  as  a  latisfa6lion, 
vide  I-Ccroian  ■.  Kernian,  brown's  Chan.  Rep.  1786  fol.  95  X  Vide  BagR,  v.  Foftcr, 
»  Ch.  Ca.  )88.  S.  C.  3  Cham.  Rep.  50  jj  Howard  v.  Hc'pku^s,  2  Aik.  371.  et  vidr 
Kopfon  V.  Trevov,  Strange  533  ct  ^  tq.  Ca,  At>r, 


orthelike:  For, 
as  to  them,  a 
money  legacy 
toaHkeorgrca- 
tcr  amount 
than  the  dt-iici- 
ency    vvill    be 

C  *  136.  ] 

conliriered  as  a 
fatisfaction, 
vide  Vifcourit 
I.Ioiiiague  V, 
.Sir  George 
Maxwell, iCro. 
P-irl.  Ca.  553. 
Sed  vide 
Bfoughtcn  V, 
&tringtO'i,iljid, 

VO'.    7.   foi.  i2. 

et  Lee  v. 


Bland  V.  Wid- 
more,  cited 
iVc?..  521  .  ct 
Du:F;c!d  V. 
Smith,  ■?-  Vcrn. 
i^Z.  The  dlf. 
fiinfiion  teems 


•whole  is  iatis 
fied,and  where 
it  is  not.  If  a 
legacy  or  what 
is  i'uliercd  to 
dcrcend  under 
the  fta'utc  of 
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vlfo  therein,  that,  if  either  *  fide   fhould  break   tlie    [  ^  137.  j 
atrreeinent  he   Ihould   p^y  100'.  to  the  other.     The    ^^„^,'^'^' 
•\endor,  meeting  afterwards  vvilh  a  third  perfon,  wlio     Na.'idike'v  " 
offered  him  two  years  purchafe  more  than  the  vendee,    \vi!i-es,  i  Fq. 
immediate!)^  accepted  of  it.   And  onegiound  of  argu-    ^Citb"^j'-'*'^' 
irient  on  behalf  of  the  vendor   againil  a  fpecific  per-    j^.  ,,^/' 
fonnance  was,  that  it  was  the  intention  or  the  parties, 
that,  upon   payment  of  100/.  by  cither  of  them,  th-i 
agreement   fhould  be    void.    Sed per  curiam.     As  to 
j]je  defence  on  the  foundation  of  the  fura  llipuiated, 
tlic  court  cannot  confider  that  as  a  ground  to   let  off    , 
eitlier  party  when  they  pleafe ;  it  being  no  more  than 
the  common  cafe  of  a  penaky,  which  might  be  inferted 
by  the  \^endee  in  order  to   be  paid  for  his  trouble  of 
viewing  and  meafuring  the  eltate,  taking  plans,   &c. 
fuppofing  the  defendant  fliould  not  be  able  to  make 
out  a  title. 

But  {fill  this  depends  upon  the  nature  of  the  agree- 
ment ;  for  where  the  objetf  of  the  agreement  is  dam- 
ages only,  there  the  penalty  Ihall  be  the  criterion  of 
the  injury. 

ilius,  where  D.  executor  of  C.  employed  as  a  maf-  ■!^!'  "„  "'*'^'» 
ter  of  a  fhip  by  the  Eaji  India  Company,  covenanted 
with  them  that  he  fhould  ^  pay  a  certain  mulct  for  L  "  *3^'  J 
every  cloth  carried,  <^c.  in  the  fhip  ;  and  C.  took  D. 
as  his  inatc  who  made  an  agreement  ?;?zt/(7ifzi  mutandis 
v.'ith  D.  and  gave  a  bond  in  tlie  penalty  of  50/,  fordue 
performance  on  his  part ;  and  E.  without  D.'s  kno\vl- 
edge,  carried  fo  many  clothes  as  the  mulct  thereof 
came  to  70/.  which  the  company  deduced  out  of  the 
mailer's  wages  :  It  was  held,  on  demurrer  to  a  bill  fil- 
ed againfl  the  mate  forrclief,  that  the  executrix  of  the 
mailer  could  not  have  relief  againfl  the  mate  beyond 
the  ,50/.  fecured  by  the  bond. 

If  new  matter  come  out  refpc£fing  an  agreement, 
againfl  which  a  decree  has  before  been  made  in  a 
caufe  between  other  parties,  the  court  will,  notwith- 
flanding,  fupport  the  agreement,  although  it  has  be- 
fore decreed  otherwife  :  Tor  the  pcrlon,  not  paity  to 
the  original  lliit,  is  not  bound  thereby,  and  tjien,  ^\•ith- 
out  any  regard  to  a  former  decree,  the  court  will 
judge  upon  tlie  cafe  before  them. 

Thus,  where  a  lefl'ee  ol  ahoufe  afTigncd  his  term  to    Natchboit  v. 
B.  Vv'ho  covenanted,  in  the  afhgnment,  to  indemnify     ^'"/'^'> 
the  affjgnor  agatnil  the  covenants  in  the  original  leafe  ; 

C. bought 


Vcrn,  iiz. 
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[  *  ^39'  J     C.  bought  *thereverrionary  intereft  of  the  leflbr,  and 
then  treated  with  B.  for  a  iui  render  of  the  term  ;  and 
an  aUignment  was  made  between  them,  and  the  key 
delivered  and  accepted  :  But,  afterwards,  C.  altering 
his  intention  of  living  in  the  houfe,  it  flood  empty  for 
fome  years,  and  then  C.  brought  a  bill  ag.iinit  A.  the 
original  leike  to  compel  him  to  admit  an  altornment, 
in  order  to  his  bringing  his a6l  ions  at  law  lor  the  rent ; 
but  B.  was  made  no  party  to  thatfuit.     A.  in  his  de- 
fence, infilled  upon  the  agreement  between  B.  and  C 
for  the  I'urrendering  of  the  leafe,and  upon  the  delive- 
ry of  the  key  purfuant  thereto.     But  he  was  orernil- 
ed  in  tliis  at  the  hearing,  and  it  was  decreed,  that  he 
ihould  go  to  a  trial  at  law,  and  admit  an  attornmtnt  ; 
but  A.'s  attorney  pleading  that  he  never  attorned,  up- 
on the  caufe  coming  back  into  Chancery,  it  was  de- 
creed that  A.  fhould  pay  the  rent  arrear.  Then  A.  be- 
ing dead,  his  executor  filed  a  bill  to  be  reimburfed  a- 
gaiufl  B.  according  to  his  covenant  upon  the  afTign- 
ment,upon  v.'hich  he  could  not  recover  at  law,  by  rea- 
fon  that  C.  could  not,  at  law,  have  recovered  ol  A.  tor 
want  of  an  attornment.     B.  by  anfwer  fet  forth  the  a- 
greement  made  with  C.  for  farrcndering  his  term,  the 
(^  *  140.  J    delivery  of  the  key,  and   C.'s  *  acceptance  of  it,  and 
therefore  infifted.thathe  ought  not  to  be  charged.  And 
upon  the  hearing  of  the  caufe,  the  court  was  of  opinion 
that  the  agreement  was   well  proved,  and  a  good  dif- 
charge,  and  that  B.  was  not  liable  to  -anfwer  any  rent 
after  that  time  ;  and  the  court  (aid,  that  though   the 
court  had  decreed  otherwife  againfl  A.  yet  B.  being 
no  party  to  that  fuit  was  not  bound  thereby. 
Vide  Plnn^et          If  any  qucilion  ot  facl  arifes  on  a  bill    for  fpecific 
V.  Lorn  Kingf.    gjjg^^tJQj^  of  aj^  agreement,  a  court  of  equity  will  diretl 

iano,  4  Krown  °  a      •  f    •  11 

?irCa.567.  an  iuue  at  law  thereupon  :  As  it  it  were  contended, 
where  an  agreement  tor  making  a  leafe  was  by  parol, 
that  it  was  part  of  the  agreement  that  a'  third  perfon's 
confentorapprobationfliouldbehad  to  make  fuch  leaf? 
valid, and  whether,  (fuppofmg  the  obtaining  fuch  con- 
fent  or  approbation  was  part  of  the  agreementj  it  were 
given  or  not :  Or,  as  to  whether  another  party  (flipu- 
lating  after  fuch  conditional  agreement  as  above-men- 
tioned made]  had  notice  of  that  conditional  agreement ; 
and  the  reafon  is,  that,  in  luch  c<jfes,  whether  the  a- 
greement  was  conditional,,  whether  the  condition  was 
performed,  whether  there  was  any  notice,  or  the 
like,  are  queftions  of  fa6l  which  muH  be  afcertained 
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*  hy  a  jury,  before  the  court  can  decree  as  to  the  prln-    [  *  141.    1 
cipal  queftion. 

If,  on  a  bill  for  execution  of  articles  or  of  an  a- 
greement  in  fpecie,  it  appears  that  the  one  party,  a- 
gainlt  whom  the  fait  is  preferred,  infilled  to  have  had 
claufes,  ufual  in  agreements  of  the  nature  of  that  on 
which  the  caufe  arifes,  inferted,  and  that  the  other 
party  refufed  to  infert  them  ;  the  court  will  fend  the 
article?,  if  they  relate  to  a  purchafe  of  land,  to  the 
mader,  to  fee  if  there  are  the  ufual  covenants  :  Be- 
caufe  the  court,  having  a  difcretionary  power,  will 
not  exercife  it,  unlefs  the  agreement  be  proper,  and 
agreeable  to  the  nature  of  the  fubjeft  contrafted  about. 
But,  if  the  contraft  be  refpefling  a  perfonal  thing,  it 
is  different ;  bccaufe  fuch  things  being  to  be  had  at 
one  place  as  well  as  another,  when  the  parties  con- 
tracting for  a  purcliafe  find  that  the  parties  con- 
traded  with,  will  not  infert  the  ufual  covenants,  they 
have  no  occafion  to  wait  the  event  of  a  Chancery  fuit, 
but  may  go  to  anotlier  market  to  fupply  themfelves. 
As  if  the  contraft  be  for  a  purchafe  of  timber  grow-  BarJon  v. 
ing,  and  the  purchafer  had  in  filled  to  have  the  ufual  ^-fte^  «  ai. 
claufe  inferted  in  the  articles,  relating  to  the  buyer's  ^  *  ^  ^* 
horfes  being  permitted  to  graze  on  the  *  land  where  f  *  142,  1 
the  timber  (lands ;  and  likevvife  for  indemnifying  him 
ia  falling  the  timber,  (that  is,  if  it  grow  in  hedge 
rows,  and  one  fide  belong  to  a  ftranger,  becaufe  they 
will  be  liable  totrefpafsif  it  fall  on  the  ftranger's  lands) 
and  this  be  denied  by  the  vendor  ;  this  will  not  be  a 
ground  to  refer  the  caufe  to  a  mafter,  the  contra6l  be- 
ing perfonal,  and  the  fubjed  to  be  purchafcd  elfc- 
where. 

As  a  beneficial  bargain  will  be  decreed  in  equity,    yj^^. .,  ^^^^ 
fo  likewife  will  one  that  happens  to  be  a  lofing  bar-    398,  Ii^, 
gain  ;  for  the  lams   reafoas  and  principles  apply  to 
iboth  cafes. 


[  *  1^2'  J  *  Oi-  THE  KQUITABLE  JURISDICTION  JN  RE- 
LIEVING AGAINST  UNREASONABLE  CON- 
TRACTS OR  Agreements. 


U^ 


TON  this  head  oF  enquiry  it  is  obreivab]e,  that 
a  court  ot  equity  will  much  more  eafily  be  pre- 
vailed upon  to  diiinils  a  bill  which  has  for  its  objcft 
tlie  fpecific  executioji  of  an  unreafonable  agreement, 
than  to  fet  aHde  an  agreement,  though  it  be  not  ltri6l- 
ly  equitable,  on  a  bill  for  that  purpol'e  ;  for  the  latter 
is  to  deprive  the  party,  again  ft  whom  it  is  preferred, 
of  that  to  which,  by  law,  he  has  a  right  :  And  if  a 
.,'  r    '"'^"'  court  be  prevailed  upon  to  fet  afide  fuch  an  agreement, 

D&ihwood.  Ca.  it  Will  be  on  reiunding  what  has  been  bona  jide  paid, 
T.  Talbot  38.     and  making  allowances  for  improvements,  &c. 

Subjeft  to  the  foregoing  general  obfervation,  I  fliall 
now  confider  the  principles  on  \vhich  courts  of  equi- 
ty have  exercifed  this  branch  of  their  junfdiftion. 
C  -^  ^44*  J  "  ■^''^^  better  opinion  fecms  to  be,  that  the  mere  faft 
of  a  bargain  being  uvrcajonable,  is  not  a  ground  to  let 
it  afide  in  equity,  if  the  parties  are  of  age,  perfe611y 
acquainted  with  their  refpeBive  rights,  each  of  them 
a\varc  of  what  is  done,  free  from  any  deception,  and 
fpeak  what  they  refpeclively  mean  :  For,  contrafis 
are  not  to  be  fet  afide,  becaufe  not  fiich  as  the  wifell 
people  would  make  ;  but  there  mufl  be  fraud  to  make 
void  acts  of  this  folemn  and  deliberate  nature,  if  en- 
tered into  for  a  confideration. 
Whitfield  et  Therefore  ^vhere  A.  having  an  eflate  of  looo^  per 

ux.  V.  Paytor,  annum,  was  a  fuitor  to  M.  daughter  of  B.  who  was 
Pau'ca^'^zX'  reputed  very  rich  ;  B.  upon  propofal  of  a  marriage 
Vide  intra/  made  by  A,  agreed  to  give  her  5000/.  certain,  but 
Keene  v.  infilled  on  having  a  jointure  of  ,5000/.  fo  fettled,  that 

Vi'd^lquir^v.    Ilis  daughter  fhould  have  the  inheritance  thereof,   it 
Baker,  5  vin.*    A.  died  without  iffue.    Thefe  terms  A.  refufed  atfirfl 
/vbr.  549.  p.c.    tQ  aflent  to,  but  afterwards  agreed  to  accept  of.  There - 
Ahu^^?\Q.    upon  a  fcLtlement  of  a  jointure   of  ,500/.  a   year  was 
made,  and  a  deed  was  likewife  executed  in  the  na- 
ture of  a  mortgage  of  all    A.'s   ellate,   for  fecuring 
the  payment  of  ,5000/.  to  M.  in  cafe   A.  died  with- 
out ilTue.      A.   died    within  a   fortnight  after   the 

marriage 


EouiTABLE  Jurisdiction,  &c. 

*  marriage  without  ifTue.  Then  M.  preferred  her  bill  [  *  145.  ] 
to  ibreclofe  the  equity  of  redemption.  It  was  obje6>- 
ed,  o"n  behalf  of  the  heir  at  lav;  of  A.  that  he  was  a 
weak  4nd  fickly  man ;  that  the  agreement  was  in  its 
own  nature  unreafonable,  it  being  that  M.  Ihould 
have  both  portion  and  jointure,  whereas  one  was  the 
confideration  of  the  other  ;  and  it  was  faid,  that  both 
fhould  be  veiled  in  the  fame  perfon,  the  portion  re- 
turned, and  the  jointure  enjoyed,  was  very  hard,  and 
conilituted  an  agreement  that  ought  to  be  let  afide. 
But,  upon  the  hearing,  a  decree  was  made  in  favour 
of  the  agreement  by  the  MafLer  of  the  Rolls.  And 
his  decree  was  affirmed  by  the  Lord  Keeper  on  re- 
hearing on  an  appeal. 

But  if  there  be  any  fraud  in  the  tranfaflion,  then    ciaHcfonv* 
unreafonablenefs  in  the  bargain,  whether  it  be  on  the    Hanway  et'a!, 
fide  of  the  vendor  or  vendee,  will  be  a  good  ground,    ^  P.  Will.203, 
upon  which  a  court  ot  equity  may  be  applied  to,  to    ^on^'^et^i^' 
fet  it  afide.  3  p.wm.290. 

And  agreements  that  are  not  properly  fraudulent,  in    '°^"' 
that  fenfe  ot  theterm  which  imports  deceit,  will,  nev- 
crthelefs,  be  relieved  againft  on  the  ground  of  ine- 
quality, and  impofed  burden  or  hardlhip   on  one  of 
the  parties  *  to  a  contrafl  ;  which  is  confidered  as  a    [  *  146.  J 
diflinft  head  of  equity,  being  looked  upon  as  an  of- 
fenceagainft  morality,  and  as  unconfcientious.  Upon 
this  principle,  Iixh   courts  will,  in  cafes   where  con- 
trails are   unequal,   as  bearing  hard  upon  one  party 
(though  perhaps  in  themlelves.and  abflratledly  upon 
general    principles,   equal  ;    becaufe,  as  to  outward 
aftions,  the  inequality  to  which  both  parties  to  aeon- 
tract  have  confented,  where  there  Ins  been  no  lying 
nor  concealment  of  any  thing  that   ought  to  be  dif- 
covered,  is  an  inequality  that  palfes  for  equality]  fet 
them  afide  :  As  if  a  covenant  be   inferted  in  a  mort- 
gage that,  if  the  intereft  be  not  paid  punftually  at  the    I':  '^'''"'^" 
day,  it  flrall  from  that  time,  and  fo  from  time  to  time,    ciud  Ca.  T,* 
be  turned  into  principal,  and  bear  intereft.  This  cove-    Talbot  41, 
nant  v/ill   be  relieved  againft:  as   fraudulent,   becauie    T  '^°/^',?  "m"^* 
unjuft  and  oppredive  m  an  extreme  degree.  v.  Lord  Yar- 

And  the  rule  oi  equity  applies  equally,   although    inouth,  2  Salk, 
the  mortgage  be   of  an  eftate  in  revcrlion,  and  not    ^^'^' 
in  pofieffion.     For  the  mortgagee  knows  his  fecurity 
to  be  a  revcrfion,  and  he  may  bring  a  bill  of  foreclo- 
fure,  or  if  there  be  a  bond  he  may  put  it  in  fuit. 

Thns, 
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^  *  *47'  ]        *  Thus  wliere,  in  1693,3  reverfion  was  mortgaged, 
i>road\Aay  V.       ^^^  jIj^  mortgagor  never  paid  the  intcreft  monev  ;  but 

A  oreCTaft,  .  i  i     , 

Iv.ofeiey  2^0,  ^"  *  7' ».  the  mortgagor  and  the  mortgagee  came  to  aii 
account  of  what  was  due  for  principal  and  intcreft, 
and  a  new  mortgage  was  made  tor  the  whole,  u-ith  a 
covenant  that,  at  the  end  of  every  year,  if  the  intcreft 
was  not  paid  within  three  months  after  ithecamedue, 
it  fhould  beir  interell  :  It  was  held  by  the  Mailer  ol 
the  Rolls,  that  this  was  a  void  covenant,  and  the  mort- 
gagor miglit  redeem  on  the  common  terms. 
fo^e  V.  Again,  Where  A.  made  his  will,  and  thereby  gave 

^D^^Irf,'  *'^' '   a  legacy  payable  to  M.  fa  young  man  of  about  twen- 

O  jT^  Will     2Q0>  c?         -<     ^       -  \        •  cj 

ty-four  years  of  age,  who  had  led  an  extravagant  life, 
and  had  lain  for  fomc  time  in  Neugate)  if  he  fhould 
furvive  C.  the  teftator's  wile,  "who  was  about  uxty- 
four  years  old,  and  v.-as  to  have  it  in  cafe  fhe  fhould 
furvive  M.  afterwards  D.  entered  into  an  agreement 
with  M.  for  the  purchafe  of  this  contingent  legacy, 
and  contra61ed  to  give  him  too',  for  it,  to. be  paid  by 
gl  per  annum,  at  every  Chnjimas  \  with  a  provifo,  th.at 
if  M.  fhould  furvive  C.  then  what  fhould  remain  due 
of  the  ICO''.  Ihould  be  paid  wii.hin  a  year  after  her 
I  *  1^8.  ]  death;  but  ii  M.fnould  *diein  th.elife-timeof  C.tI.en 
the  ^/.  per  annum  to  continue  until  the  loo/.  Ihould 
be  paid  to  the  executors,  adminiftrators  or  afllgns  of 
M.  Lord  Talbot,  on  a  bill  filed  by  D.  on  the  death  of 
C.  againft  M.  to  have  the  .500^.  paid  him,  faid,  that, 
bad  the  cafe  turned  upon  M.'s  alignment,  he  would 
have  fet  it  afide  ;  not  on  the  ground  of  its  being  a 
bargain  with  a  young  heir,  which  flood  upon  a  differ- 
ent principle,  nor  on  the  ground  of  fraud  or  furprife, 
for  nothing  of  that  kind  appeared  ;  but  merely  ns  be- 
ing an  unreafonable  advantage  made  of  a  necejjiious 
man. 

This  being  the  rule  of  equity  evni  in  tranfaPiions 
which,  flrifdy  fpeaking,  may  be  confideredas  lawful ; 
the  principle  applies  ftill  more  ftrongly  where  the 
covenant  or  agreement  is  againff  an  exjirefs  law  :  As, 
if  it  be  againft  tb.e  itatute  of  ufury. 
Borsnqi!ett  ▼.  Thus  where  A.  in  1710,  lent  B.   and  C.  traders, 

DaOiwood,  Ca.    fgveral  fums  upon  bond,  bearing  6/.  per  cent,  infereft, 
^^.mp.    a    .       ^yiiich  was  then  lawful  ufage  ;  but  A.  taking  advan- 
tage of   their  necefTitous   circumftances,  compelled 
them  to  pay  at  the  rate  of  10'.  per  cent. :  They  fub- 
mitted  to  this  impofition,  entered  into  other  agree- 
ments 
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nientg  for  -"^  (ecaring  the  fame,  and  continue'i  paying  L  *  *49'  J 
lo/.  per  ctnt.  from  the  year  1710  to  the  year  \']'^\. 
Then  B.  and  C.  became  bankrupts,  A.  died,  and  the 
afTignees  fued  A.'s  executor.'  upon  this  tranfaftion  :  It 
\vas  decreed,  at  the  Rolls,  that  the  executors  fhould 
account,  and  that  legal  intereft  Ihould  be  computed 
and  allowed  for  what  had  really  been  lent,  and  that 
^vhat  had  been  paid  over  and  above  legal  intcreff, 
fliould  be  dcducledoat  of  the  principal,  and  that  the 
alTignees  /liould  pay  what  flioald  be  due  on  the  ac- 
count. And  this  decree  was,  on  appeal,  affirmed  by 
the  chancellon 

An  agreement,  infefted  with  fraud  ttpoitf-ihejace  of 
it,  will  be  void  in  law,  as  well  as  in  equity.^ 

The  above  mentioned  cafe  oi  Wii'hs  and  Baldwin,    Vv'illis  v.  Balflj 
in  which  an  agreeimeiit  between  two  futlers  or  militia,    "^''"'  ^o^S' 
and  the  contraflor  for  forage  by  the  ration,  that  the    pr^a^' *^^      " 
latter  might  reftrain  the  rations  paying  and  allowing 
the  futlers  nine-pence  hali-penny  by  the  ration  for 
every  ration  left,  was  held  infufficient  to  fupport  an 
afFumpfit  as  founded  in   fraud,  is  an  inflance  of  this 
fort. 

In   cafes  of  fraud,  or  impofed  hardfhip  on  one    Bofanquctt  v; 
*party  by  another,  it  is  no  anfwer  to  the  relief  prayed,    L  *  ^5^'  J 
to  fay,  "  that  the  party  applying  -wdiS.  particeps  crimi-    ^lmZ°'i?i\hni 
nis  ;"  for  it  cannot  be  faid,  in  any  cafe  of  oppreffion,    40,  41,-  et  fup. 
that  the  party  oppreffed  is  parficcps  criminis  ;  fince  it    ^^  1,^'^'^!°" 
is  that  vary  hardlhip  that  he  is  obliged  to  fubmit  to  (it    I'p.WiU.  310* 
being  impofed  on  him  by  another,  and  not  voluntari- 
ly acceded  to)  that  conftitutes  the  crime.     Therefore    ^'^^^ 
a  compliance   with  terms  ^pofsd  that  are  illegal,  as    "  "^^'^^ 
the  payment  or  money  with  ufurious  inteieft  thereup- 
on, will  not  alter  the  relief  in  a  court  of  equity  ;   for 
the  money  ought  not  to  have  been  paid.  Confequent- 
]y  the  maxim,  that  "  volenti  non  jit  uijuna^'  does  not 
hold  in  any  cafes  oi  fraudulent  or  bard  bargains  im- 
pofed upon  one  party,  againft  which  equity  relieves^ 
It  is  only  the  corrupt  confcience  of  ihe  perfons  which 
impofed  fuch  bargains  that  is  to  be  coniidered  ;   that 
conuptiorl  alone  entitles  the  party  opprefTed  thereby 
to  relief. 

But  where  both  parties  are  criminal  in  equal degr'ee^    Ibid.  4"^ 
there  the  maxim  of  '*  volenti  non  fit  injuria"  applies : 
As,  in  the  cafe  of  gameilers  ;  for,  if  two  perfons  v;ill 
lit  down  and  endeavor  to  ruin  one  another,  and  one 
t>ays  the  money  won,  if,  after  payment,  he  cannot  rc- 

Q  q  cov«t 
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I   *  t-ji,  ]    cover  it  *  at  law,  a  court  of  equity  has  nothing  to  Jo 

but  to  Hand  neuter  :  there  being  in  that   cafe   no  op- 

preflion  on  the  one  party,  as  there  is  in  the  inftance 

before  mentioned. 

Tbid.  ct  vide  If  fuch  inequitable  advantage  be  taken  of  a  man's 

liumcy  V.  Pitt.  ,!•   ■  ]  ,1       r  •   •  it  i  •       i 

;f  P.  Will. 2(14      iiecelhties,    and  the  leciuuies  procured  troni  hnn  be 
m  note.      '        outlfandhig,   lo  that  the  party  holding  tiieni  is   to  be 
rcdeenietl  ;  a  court  of  equity  \viil  decree,  that,  if  the 
parly  holding  them  has  received  more  than  was  due 
widi  legal  intere(l,tlie  furplus  ffiall  be  refunded,  and 
the  fecurities  delivered  up  ;  which  is  agreeable  to  the 
conunon  direction   in  all  cafes    -where  fecurities  are 
fought  to  be  redeemed  ;   namely,  "that  it  the  party- 
has  been  otrerpaid  he  Ihall  refund."    Thus  it  was  de- 
creed, in  the  before-mentioned  cafe  of  Bo/anquett  and 
Da/hzooccl^  that,  if  the  teftalor  hadreceived  morethaii 
■wasf  due  with  legal  interelt,  his  executors  fhould  re- 
Vide  fi;pra.Ca.     fund  it.  and  deliver  up  the  bond.    For  the  chancellor 
T.  laibotsS.     (aid,  that  the  party  lliould  not  keep   money  tliat  he 
liad  no  right  to  merely  bccaujc  he  had  got   it   into  his 
h-andi. 
[  *  J52.  2        But  if  the  tranfaclion  were  at  an  end,  and  all  *  the 
I'uid.  fecurities  were  delivered  up,  the  equity  might  pofh- 

«  bly  be  otherwife. 

I  Wils.  250,  •^.  Inadequacy  of  price,  abjiracledjrom  all  other  con- 
'»%'  R  fiJerations,  fecnis  of  itfelf  (upon  revihon  of  the  bei'l 
B.own'/Rc'j,  authoj-ities)  to  furnifli  no  ground  on  which  a  court  oi 
Chan.  Ann.  equity  Can  fct  afide  or  rather  relieve  a  party  to  a  con- 
i787,foi.  175.     ij-jiQ;  i^i^g  ]a^\,  q{  En<yland hdv'mg  never  fixed  anvccr- 

Lt  Griffiih  V.  .  .  ,    "^    ,  •        n  1  1  1  1     '1  ■ 

Spratiey,  ib»d.     ^aui  proportion,  that  the  price  Ihould  bear  lo  the  thing 

J  79  in  note,  e.t    purchaled. 

Vide  1  Vez.155.  But  if  the  caufe  of  the  inequality  of  price  be  found- 
ed Wood  V.  ....  „  ,  1  r 

fcnwicisPrec.  cd  ui  cucumitances,  from  wlience  a  court  ot  equity 
ciidn.  206.  ui;)y  coucludc,  that  the  confent  oi  the  party  to  accept 
so.  I  Eq  Ca.    ^^^^^  price  either  was  not  free,  or  was  conditional  ; 

Abr.   170.  2.         ,      .       ^    ,       ,  ,  .  _,  ,  .  „ 

isichols  V.  being  had  under  an  imprefhon   that   circumitances 

Could,  2  Vez.  \\-creotlierwife  than  they  \vcrereprefented  to  the  par- 
ty conlcnting  to  fuch  vmequal  terms  ;  fuch  a  cafe,  if 
the  party  contra6^ed  with  be  acquainted  and  take  ad- 
vantage thereof,  will  iurnifh  adequate  grounds  for  a 
court  tofet  afide  a  contract  fo  circumftanced. 

Uiidcr  the  firil  of  the  diflinfiions  above  alluded  to, 

V2Z. 
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viz.  the  one  party  not  giving  a  *  free  conlent  ;  f  *  i53.  j 
thofe  contrarls  may  be  arranged,  wliich  are  entered 
inio  under  the  irKpulfe  of  diflrefs  in  the  one  paity 
known  to  the  other  party  :  And  indeed  in  fuch  cafes, 
the  obfervation  made  on  the  operation  of  fear  in  one 
of  tlie  parties  to  a  contract  applies  ;  namely,  that,  al- 
though the  party  may  be  faid  freely  to  elect  the  hard 
bargain  ofiered  in  preference  to  his  then  Ihite,  and  fo 
to  coinraQ  an  obligation  ;  yet,  the  other  party,  who 
takes  advantage  of  his  circiimftances  to  force  him  to 
enter  into  fuch  obligation,  a£fs  fraudulently,  and,  there-  Vltle  inftz  this 
lore,  wants  the  power  of  creating  in  liilnfelf  a  noht,    'loftnne  fur- 

,     ,  ,  /,.        .  .  .       f.   ""  .  '^    ,,      thcr  cxpIaincQo 

and  thus  tiie  obligation   iauj  lor   want   ot   a  correi- 
ponding  right. 

'i'his  was  the  true  principle  that  governed  the  comt    Heme  v, 
in  the  cafe  oS.Htrne.  v.  Metres  ;  where  A.  and  B.  (fa-    f  vem.  46^ 
ther  and  Ibnj  bein^indebtsd  to  C.  by  bond,  C.  fued    Brown's  CiiiTiu 
them  thereupon,   and  was  proceeding  to  outlawry,    Ca.  1761!* 
when  they  returned,  and    C.  got  polieffion  of  fome    ""'^' 
part  of  their  eftate.     Then  B.  who  had  divers  cflatcs, 
iold  them  to  C.  for  lefs  than  half  their  value.     After- 
wards B.  filed  his  bill  for  a  dilcovery  of  all  the  eftates 
of  A.  and  B.  and  oi  what  money  was  due  to  C.  on  the 
fecurities.    C.  inhited,  tliat  lie  was  a  purchafer  tor  a 
valuable  confideration.    *  At  the  hearing,   the  plain-    [  *  154-.  j 
tiff's  counfcl  relied  upon  the  inadequacy  of  the  price 
paid.  And  by  the  decree  the  lord  chancellor  declaied, 
that  the  bargain  made  by  C.  with  B.  was  not  fairly 
obtained  in  rejpecl  (0  the  circumjiances  B.  was  in,  but 
ought  in  confcience  to   be  made    void,  the  premifes 
piirchafed  by  hiin  being  more  than  double  the   value 
of  (he  money  paid  by  him. 

It  is  hardly  necelfary  to  obferve,  that  the  faft  '.he 
chancellor  reded  upon  was,  "  ihc  bargain  not  being 
"  fairly  obtained  in  refpett  of  the  circumllances  B. 
*  was  in,"  v/hich  let  in  an  equity,  whereon  the  bar- 
gain being  uiitairly  obtained,  ought  to  be  made  void, 
being  lor  leis  than  half  the  value. 

7'he  principle  eflablifhed  in  the  laft-mcntioncd  cafe, 
lias,  of  late,  being  followed  up  by  that  protoimd  law- 
yer, Lord  Kenyan  {when  Mailer  of  the  Rolls]  in  his 
decree  in  the  cafe  of  lleathcoate  againlt  I'mgnon  : 
wliich  decree  was  afierwardj;,  on  appeal,  alhnned  by  Meaihco  r^  v. 
Lord  Thurlozv.  Paig.ion,  luo. 

Tne  I'ai^ls  jn  this  cafe  were  as    fojlows  :   A  lent   to    ^,'i\',\\    Ig"' 
B.  ioo/.  on  bond.   A  thun  time  afiei wards  A.  agreed    1787,  Eait, 
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r  *  155.  ]      *  to  purchafe   of  B.   (being  then   thirty  years   ol4, 
but  occafionally  affliCled  with  the  goutj  an  annuity  oi 
,50/.  lor  the  lite  ot  B,  (to  be  fecurcd    by  a  bond  and 
judgment,  together  with  an  anignmenlotB.'sfalary  as 
a  commiflioner  of  the  Tax  (Xhcej  lor  the  fumot  200/. 
The  writings  were  accordingly  executed,  and  the  pur- 
chafe money  paid. The  bond  debt  remained  undifcharg- 
ed  until  aherthedeath  of  A,  It  was  then  paid,  and,  im- 
mediately thereupon  a  bill  was  filed  by  B.  again!!:  the 
reprefeniatives  of  A.  to  be  permitted  to  redeem  upon 
payment  of  the  203/,  with  intereft  at  5/.  per  cent,  per 
annum.    On  the  hearing  it  was  referred  to  the  mailer 
to  enquire,  what  was  the  value  of  the  annuity  on  the 
day  on  which  it  was  purchafed,  andalfo  what  was  the 
market  price,  all  clrcumftances  of  the  flate  of  health 
of  the  grantee  being  confidered.  Themafler  reported, 
that  he  hid  been  ir.formed  thatthfc  annuity  was  wortfi 
tan  years  purchafe  ;  but  that  the  market    price  was 
about  fix.    Whereupon  his  honour  declared,  that  he 
was  of  opinion  the  purchafer,  taking  advantage  of  the 
feller's  diftrefs,  purchafed  tlie  fame  under  the  market 
price,  and  that,  therefore,  fuch  purchafe  ought  to  be 
fet  afide. 
1  *  ?5^'  3        *  ^^^  circumftances,  which  furnifhed  evidence,  of 
the  feller  having  been  diftrcfTed,  and  that  his  dillrefs 
was  taken  advantage  of   in   this   cafe,  feems   to  have 
been  the  buyer's   having  been   acquainted  with   the 
feller's  want  of  money  ;  and   his  having   enthralled 
him  (the  feller)  by    fuffering  him  to  contract  a  debt 
upon  bond,  by  which  means  the  buyer  had  him  fo  far 
within  his  power,  as  tfiat   he  might  have   diftrefled 
him  on  his  non-compliance  with  his  own  terms,  by 
fuing  him  on  his  bond. 

It  is  obfervable,on  this  C2i{f^,i\i2i\.  lac  quantum  of  the 
inadequacy  is  immaterial  ;  if  the  caufe  that  produces 
it  arifes  from  undue  advantage  taken  of  the  circum- 
ftances of  the  feller. 

Tiie  other  inftance,  wherein  inadequacy  of  price 
will  be  a  ground  to  fet  afide  a  contract,  is  wlicre  it 
is  caufed  by  the  feller  having  been  led  by  the  buyer 
to  conceive  theexiftence  of  Ibmething,  that  lellensthe 
value  ot  his  property,  for  which  there  is  no  fufficient 
grounds ;  for,  in  fuch  cafes,  the  caufe  why  the  feller 
contra6ls  at  an  inadequate  price,  is  the  apprehenfion, 
that  his  property  is  in  a  different  itjtc  from  what  is 

really 
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really  the  cafe.  The  confent  to  *  accept  fuch  terms,  [  *  157.  ] 
therefore,  ought  to  be  coirfidered  as  given  upon  con- 
dition t'nat  the  circumftances  are  as  ftated  ;  and  it  they 
be  not  Co,  and  tkni  to  the  knowledge  ol"  the  party  con- 
tratting,  the  bargain  is  traudaient  on  his  fide,  and 
Juch  from  whence  he  can  derive  no  right ;  confe- 
quently  fuch  as  caaaot  induce  any  obligation  m  the 
other  party. 

This  principle  may  be  extrafted  iron)  the  cafe  of    Baldwin  v. 
Baldwin  and  Rochjo'rd,  where  the  purchaler  of  fome    ^^""^^^^'^^ 
fhares  of  a  prize  which  was  infured,  knowing  that  the    ^     '  '•  ^'^' 
fellers  had  been  refufed  any  advance  thereon  by  their 
captain,  and  threatened  by  him  with  being  pricked  as 
ran  away  from  the  fhip,  in   which  cafe  they   would 
have  forfeited  their  fhares,  took  advantage  of  thefe 
circumftaaces ;  reprefenting  to  them  the  danger  they 
were  in  of  iofing  their  Ihares,  either  in  cafe  they  were 
pricked  by  the  captain  as  ran  away,    or  if  the  prize 
Ihould  happen  to  be  retaken,  at  the  fame  time  telling 
them  that  the  adverfe  fleet  was  out ;  imder  which  cir- 
cumRances  he   bought   the  failor's  interefts  for  one- 
fourth  oi  their  value.     Upon  which  grounds,  princi- 
pally, the  court  of  Chancery  fet  afide  the  contraft. 

Andalthoughinadcquacy  of  price,  *  confidered  ab-  f  *j^8.  1 
flractedly  qua  luch  is  not  a  ground  to  invalidate  a  con- 
trail ;  yet,  there  is  a  great  opinion  (and  which  I  trull 
will  not  be  fufferedto  lie  dormant,  when  occafion  of- 
fers to  give  effe'^l  to  it)  that,  taken  in  another  hght,  and 
not  meiely  in  the  view  that  the  price  is  inadequate, 
the  circumftance  ot  inadequacy  alone  may  be  made  a 
ground  for  fetting  afide  a  contra61:,  I  mean,  in  the 
light  of  furniiking  ftlf-evident  demonfiration,  frorti 
the  intrinfic  nature  and  fubje61:  of  the  bargain  itfelf,  of 
Jraud;  evincing  that  the  party  who  fuffers  the  lofs 
muft  have  been  impofed  upon,  and  cannot  be  confid- 
ered  as  having  been  in  poflefhon  of  an  undcrftanding 
adequate  to  render  him  capable  of  contracting  ;  in 
which  cafe  no  obligation  could   be  incurred  by  him. 

Thus,  Lord  Thurlow  obferves  upon  the  cafe  of 
Haathccate  and  Pmgnov,  that,  where  there  is  fuch  in- 
adequacy as  to  evince,  that  the  perfcMi  did  (^ot  under- 
Ifand  the  bargain  he  madp,  or  mult  have  been  fo  op- 
prefled  as  to  be  glad  to  make  it,  knowing  its  inade- 
quacy, it  will  (hew  a  command  over  him,  that  will 
amount  to  fraud.  If  the  tranfa6Hon  be  fuch  as  marks 
pver-reaching  on  one  fide,  and  imbecility  or^tlieoiher, 

it 
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r  *  ^59*  3  i^  P^'fs  the  parlies  in  a  fituation,  that  {he^\'s  it  could 
not  have  taken  place  ^  without  fuperior  powers  ol  the 
one  firle  over  the  other. 

And,  even  at  common  hnv,  contraQs,  from  which 

it  is  prima  facie,  feli-evident,  that   one  ot  the  parties 

mufthave  been  entrapped,  will  not  {"upportan  afrion. 

Vide  Jai;ies  V.         Thus,  where  one  agreed  to   pay  for  a   horfe  at  the 

Ivloigan,  j.^.^  j^f  ^  l^yj-l^y  (,(j  .,^  fQ  .  j]-j(.    fjj.j|.  ,j.ji|     j^j^J  J-^    Qj    J      ^ 

T  Lev .    1 1 1,  as  . 

alluded  by  '        duplicate  7-atio  to  the   extent  of    all  the    nails   in  his 

Lord  Hard-         Ihocs,  wHich  wcre  thirty  two,  and  would  have  amount- 

J55/' ^     ^''     ed  to  five  hundred  quarters  ot  barley,  ///^ifc',  chief  jui- 

tice,  on  an  adunipfit,  dire6f ed  tlie  jury  to  give  the  value 

of  the  horfe,  which  was  8/.  in  damages. 

And,  in  cafes  ot  the  nature  now  under  confidera- 
tion,  courts  ot  equity,  when  applied  to  on  behalt  ot 
the  party  impofed  upon,  and  courts  of  law  on  alFump- 
fit,  adminiller  the  faine  meafure  of  jullice  ;  tor  ia 
both  jurifdidions,  the  contract  is  confidercd  as  a  fecui 
rity  to  the  extent  of  the  real  value  of  that,  refpetting 
It  vide  Earl  of  which  the  parties  llipulate.  'I'hus,  in  the  beiore-men- 
ArglarTe  v.  tioned  cafe  of  Ileathcoale  and  Paignot,  the  court  de- 

i  vlrn^z'^T,  Creed  that  the  purchafer  fliould  receive  all  funis  ad- 
vanced by  him  for  purchafe  money,  infurauce  deeds, 
r  *  j6o.  J  *  &c.  with  5/.  per  cent,  per  annutn  thereupon,  giving 
credit  for  whatever  lliould  have  been  received  on  the 
annuity,  beyond  that  rate  ot  interefl,  as  part  payment 
of  the  principal.  And,  in  the  lall  mentioned  cafe  ot 
James  and  Morgan,  the  contract  was  couDdered  as  ev- 
idence of  an  affumpfit,  to  the  extent  of  the  real  value 
ot  the  horfe. 

Fear,  occafioned  by  fome  unlawful  violence  of  one 
party  to  a  contraft  towards  the  other,  furnifhes,  like- 
wife,  a  good  ground  tor  equity  to  fet  afide  an  agree- 
inent.  Firft,  Becaute,  according  to  natural  right,  all 
undue  force,  'violence,  or  menace,  that  obliges  men, 
contrai-y  to  their  inclination,  to  give  their  afTent,  which 
otherwife  they  would  not  do,  takes  away  that  liberty 
-  which  is  of  the  elTencc  of  a  valid  engagement,  and, 
confequently,  renders  all  agreements,  in  fuch  cafes, 
null  and  void.  Secondly,  Becaufe,  although  it  were 
admitted  that  an  agreement  entered  into  under  the 
impulfe  bf  fear,  might  be  accounted  fpontaneous,  in 
as  much  asa  man  focircumllanced  voluntarily  engages 
in  a  letferevii  to  avoid  a  greater,  yet,  there  is  not  flill  a 
ground  whereon  to  raifc  an  obligation :  Becaufe,  every 

obli^aiiou 
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obligation  on  one  fide  mart  be  accompanied  with  *  a  f  *  i6l.  J 
correfpondent  right  on  the  other ;  for,  there  cui  be 
no  obhgation  unlefs  a  right  anfwer  to  it,  or  be  conle- 
qucnt  upon  it.  Now,  no  injurious  atlion  can. pro- 
duce a  right  without  a  manitcft  contradiction  ;  there- 
lore,  although  the  party  engaging  may  he  capable  of 
contracting  an  obligation,  liie  author  of  the  violence 
is  incapable  to  obtain  any  right  by  fuch  extorted  en- 
gagements. 

Accordingly  an  agreement  procured  through  fear, 
though  it  be  entered  into  with  a  view  to  render  (atis- 
faclion  ior  the  grollcll  injury  that  the  civil  rights  of 
fociety  can  endure,  will  be  fet  ahde  in  equity. 

Thus,  where  a  man  caught  another  in  bed  with  his    Anonym,  cited 
wife,  and  the  hufl)and  having  a  Iword  in  his  hand,  and    3  P.  Wils.  2g^, 
being  about  to  kill  the  agrelfor  ;  and  the  latter,  being 
naked,  and  in  his  power,  implored  the  hulband  not  to 
take  advantage  ot  him,  promifing  that  he  \vould  make 
him  reparation  ;  upon  which  they  went  into  another 
room,  where  he  gave  the    huiband  a   note   for  lOo/. 
payable  at  a  certain  time  :  Lord  Cozupcr  declared  on 
a  bill  brought  to   be  relieved,  tjiat,  if  the  matter  had 
refled  on  the  original  note,  whicli  had  *  been  gained     r  *    c^y    t 
by  a  man  armed  from  one  naked  and  by  darefs,  though  " 

it  happened  to  have  been  given  in  fatisfa6t;ion  tor  the 
greateft  injury,  he  fhould  have  made  no  difficulty  of 
granting  relief. 

And  it  wouldmake  no  difference,  if  a  contract  were 
entered  into  through  fear  arifing  from  an  unlawful 
caufe,  whether  that  fear  were  occafioned  by  a  third 
perfon,  or  by  the  party  to  the  contract-,  that  is,  provi- 
ded the  latter  were  cognizant  of  it. 

But,  if  the  fear  arife  from  a  juft  awe  or  dread  of  a 
third  perfon,  who  is  a  lawful  fuperior,  and  who  exer- 
cifes  his  authority  for  a  jxiff  end,  the  contract  will  be 
neverthelcls  binding  ;  becaufe,  as  has  been  faid,  the 
perfon  a6ling  under  the  influence  of  fear,  confertts 
ipontaneoufly  to  ^fubrait  to  what  is  required  of  him, 
rather  than  take  the  confequenccs  that  may  cnfue  a 
refufal  ;  and  the  party  with  whom  the  engagement  is 
made,  docs  nothing  to  prevent  him.fclf  from  acquiring 
a  right.  This  feems  to  be  the  principle  upon  which 
Lord  ilardzukhn  founded  his  obfervation,  in  the  cafe 
•f  Cory  and  Cor)\  that  a  rcafonablc  agreement  made    \  y\"_"  ,'f',.ia* 

between    lupr». 
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L  *  1^3-  J  between  a  father  *  and  fon,  ^vith  a  view  to  provide 
fomething  for  younger  children,  ought  not  to  be  fet 
afide,  on  the  ground  of  its  having  been  entered  into 
under  the  influence  of  paternal  authorily. 

Bargains,  <77-/,^7«a/'vopprenive,  as  well  as  thofe gain- 
ed through  fear,  may,  by  fubfequent  aRs  of  the  party 
(dealt  hardly  with,  or  afting  under  compulfion)  fit  to 
vi.'e  2  Vez.       create  a  right  in  the  other  party,  be  rendered  binding  ; 
'^^'  for,  where  a  man  is  fuffy  appri/ed  of  his    right,  and 

underftands  what  he  does,  whatever  may  be  the  nature 
of  the  original  tranfaftion,  a  fubfequent  confirmation, 
when  fully  apprifed,  will  make  it  good  :  Becaufe  if 
men,  who  are  free  agents,  will,  with  open  eyes,  ratify 
invalid  agreements,  a  court  of  equity  will  not  relieve 
them.  As  if,  in  either  cafe,  the  party  on  whofe  be- 
half, the  equity  would  otherwife  arife,  having  fuch 
relief  in  his  power,  and  being  acquainted  with  the 
then  flate  of  fr.6>s,  confirms  the  tranfacHon. 
Cole  V.  Gib-  Upon  this  principle  it  was  held  by  Lord  King  in  the 

bons,  fuprai       cafe  of  CoU  and  Gibbons,  and  affented  to  on  a  re-hear- 
3  P.  Wiii.  293,    ■       t      Lord  Talbot,  that  the  vendor,  in  this  cafe,  hav- 

294.  ct   vide  ■,        ■,       I-  r  •  r      \         t  n- 

1  P.  Will. 727.    ing  by  a  deed  or  couhrmation  or  the  former  afhgu- 
C  '*  164.  J    mcnt  *  made  after  he  was  in  poffefTion  of  the  hti  of 
the  teffator's  being  dead,  of  the  bill's  having  been  fil- 
ed, and  of  the  grounds  of  tlie  executor's  refifting  it) 
3  P.vviii.  294.    ratified  the  contraft,  was  bound  thereby,  and  could 
""  "°'^*  not  be  relieved.     So  it  being  proved,  in  the  lafl  men- 

tioned cafe  of  the  note  given  to  the  hufband  by  the 
perfon  dete61ed  in  bed  with  his  wife,  that  the  latter, 
on  the  hufband's  coming  for  the  money,  and  his  ex- 
cufing  himfelf  from  payment,  gave  his  bond  for  it  ;  it 
was  held,  he  ought  not  to  be  relieved,  as  he  had  cool- 
ly, and  without  any  pretence  of  fear  or  durefs,  enter- 
ed into  a  bond  to  the  hufband,  and,  thereby,  himfelf 
afcertained  the  damages  which  the  hufband  ought  to 
be  paid,  which  muH  otherwlfe  have  been  afcertained 
by  a  jury. 

But,  it  fuch  confirmation  v;ere  obtained  fraudulent- 
ly, a  court  of  equity  would  break  through  it,  and  im- 
peach the  original  contraft,  however  deeply  intrench- 
ed behind  fortifications  of  this  kind. 

Another  head  of  equity,  under  which  agreements 
ar  contrafts  are  relieved  againll,  is,  that  of  fraud, 
collefled  or  inferred,  in  the  confideration  of  courts  of 

*his 
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this  defcription,  from  *  the  nature  and  cireumfiances    f  *  26^.  ] 

ofthe  tranrdtlion,asbeingan  impofiiion  and  dece:it  on 

otk''.>  perf'iis  parties  to  the  original  contratl,  but  not 

parties  to  the  fraud ulenl.  agreement  :  0{  this  kind  are 

marriage  brocage   contracts,   wherein  neither  of  the 

parties  contra6ting  have  been   deceived  ;   but  which 

tend  neceflarlly  to  the  deceit  o\    fome   part"/   to  the 

marriage,  or  of  the  parent,  or  of:  the  friend.     On  this 

equity,  a  ciandelline  private  agreement  to  reiurnpart 

o{  the  portion  of  the  wife,  or   provifion  ftipulated 

for  the  hufband,  to  the  parent  or  guardian,  v/ill  be 

void. 

Thus  where,  on  the  marriage  oi  the  fonof  A.  with    Sir  Nicholas 
the  daughter  oi  B.  it  was  agreed,  that  the  young  couple    ^^^"  ^*  ^"^ 
fhould  have  fo   much  for  then-  prefen^  maintenance,    cey,  i'eq.^  Ca* 
and  the  fon  privately  agreed  vv-ith  the  lather  to  releafe    Abr.  88, 
part  of  it:  This  agreement  was  fet  afide  as  an  impofi-    ^'''.'^P  "' 
tion  upon  B,  though  in  thatcafe  the  fon,  as  was  faid,    ,  saik.  iKSi 
gave  nothing  but   his  own  and  he  was  at  liberty   to 
difpofe  of  his  prefent  maintenance  as  he  thought  fit. 

So   where,  upon  a  treaty  ol  marriage  between  A*    Redman  v. 
and  B. — B.'s  father  would  not  confent  to  the  match,    Redman,   _ 
by  reafonthat  A.  owed  two  ^hundred  pounds  to  C.  for      j-  ^    ( a'  1 
which  he andhis  mother fiood bound;  the  brother  and      •-  *  ^ 

the  mother  ot  A.  to  remove  this  objeftion,  gave  a 
new  bond  to  C,  for  the  payment  of  the  debt,  and 
tliereupon  A's  bond  was  delivered  up  to  be  cancelled; 
but  A.  gave  his  brother  a  fecret  bond  to  indemnify 
him  againft  the  debt  and  intereft  :  It  was  proved  that 
B.  the  wife,  was  privy  to  this  tranfaftion.  Per  curiam^ 
this  is  a  plain  fraud;  for  by  this  contrivance,  the  lather 
of  B.  (which  B.  wastha  plaintiff,  as  executrix  to  her 
hufband)  v/as  drawn  in  to  give  a  greater  portion  :  be- 
fides,  he  abfolutely  retufed  to  m.arry  his  daughter  un- 
lefs  A,  was  made  a  clear  man,  and,  in  particular,  re- 
lieved from  this  debt. 

Another  head  of  equity  alfo,  particularly  applicable 
to  tlfe  cafes  nov/  in  difcufhon,  is  drawn  from  public 
utility,  and  isa  partofthe  national  policy,  in  that  fenfe 
in  which  the  word  Policy  is  applicable  to  every  thing 
that  concerns  the  governmentof  the  country,  ot  which 
the  adminiitration  ot  jultice  makes  a  principal  part ; 
and  is  that,  whereby  a  court  ol  equity,  with  a  view  to 
public  utility,  requires  that  particular  perfons,  in  con- 
tracts, fhould  not  only  tranfatt  whatever  is  flipuiated, 
R  r  Loiij, 
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r  *  iS/*  ]  bona  fid'',  *  between  themfelves,  hut  alio,  that  they 
fhall  not  tranlact  mn'a  fidc,\n  refpeclofother  perfons, 
who  ttand  in  fiicli  a  relation  to  either  of  them, 
as  to  be  affefted  by  the  contrat>,  or  the  confequences 
of  it. 
Fitca.rne  Thus,  where  an  annuity-bond  was  entered  into  by 

V.  Qibjine,  ^hc  hu (hand's  father  to  the  wife's  uncle  as  a  truftee 
cz.  375*  ^^g  having  a  mother  living}  that  he,  during  his  own 
life,  would  pay  1,50/.  per  annum  to  the  hufband  and 
wife  during  their  joint  lives,  and  to  her  if  fhe  furvived 
him  (the  hufband)  which  fhe  did ;  afterwards  a  bill  was 
brought  to  be  relieved  againft  this  bond,  on  payment 
of  loo/.  a  year,  upon  the  foundation  of  an  agreement, 
faid  to  have  been  made  between  the  hufband  and  wife 
and  father  previous  to  the  marriage,  whereby  it  was 
ftipulated,  that  although  the  bond  was  to  import  pay- 
ment of  1^0/.  per  annum,  yet  the  a6fual  agreement 
was  for  100/.  per  annwn  only.  The  bafis  of  this  fecret 
agi^eement  was  flated  to  have  been,  that,  the  original 
agreement  was  for  »oo/.  a  year,  but  that  the  wife  had 
expeSations  from  her  uncle,  and  nothing  of  her  own, 
and,  therefore,  had  fuggefted  that  her  uncle  would  be 
induced  to  do  more  for  her,  if  the  father  did  more  for 
\^  *  168.  ]  his  Ion  ;  that,  in  this  expectation  it  *  was  agreed,  the 
hulband  fhould  let  the  bond  run  as  if  it  were  for  150/. 
a  year  inilead  of  100/.  which  would  be  for  the  advan- 
tage of  the  wife  and  children  ;  that  the  father  at  firfl 
refufed,  but  was  afterwards  prevailed  upon  to  confent 
to  this  piopofal ;  that,  accordingly,  the  hufband  and 
wife  had  received  ioo/.  per  annum,  and  fhe  had  infift- 
ed  upon  no  more,  after  fhe  became  entitled  to  it  in  her 
own  right ;  there  was  a  letter,  during  the  treaty,  from 
the  father  to  his  fon,  wherein  it  appeared,  imder  his 
own  hand,  that  the  uncle  had promifed  todofomcthing 
on  his  part,  though  the  father  thought  it  better  not  to 
have  it  inferted,  but  to  trull  to  his  generofity  ;  con- 
cluding with  bidding  his  fon  go  on  t®  marry,  and  leave 
the  management  of  the  uncle  to  him  ;  the  uncle,  on 
his  death,  gave  every  thing  to  his  nieces. 

It  was  attempted  in  argument  to  diflinguifh  the 
lall-mentioned  cafe  from  the  general  clafs  of  thofe  on 
this  fubjeB,  on  the  ground  that  the  uncle,  whom  it 
was  calculated  to  deceive,  having  neither  contra6fed, 
nor  given  any  thing  on  his  part,  it  differed  in  the  mate- 
vial  circumftance  on  which  they  all  turned,  namely, 
,   "  that  it  was  a  deceit  pradifed  on  a  party  ;"   for  the 

uncle 
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uncle  could  not  be  faid  to  be  a  party  deceived.  Sed  [  '"  1%.  J 
per  *  curiam,  laying  ail  the  tranfafction  together,  efpe- 
cially  the  father's  letters,  the  uncle  muft  be  confider- 
ed  as  a  material  party  to  the  agreement  on  the  marriage, 
and  as  one  intended  to  be  impofed  upon 'by  the  priv- 
ate agreement  oi  the  others  ;  the  wife's  dependance 
was  upon  her  uncle,  {o  that  he,  notwithflanding  her 
mother  was  alive,  muft  be  coqfideredz?/  loco  parentis. 
It  was  true,  he  was  only  named  as  one  of  the  two  ob- 
ligees ;  but  he  could  be  no  otherwife  a  party  from  the 
nature  of  th.e  inlbument,  nor  could  the  aifent  ol  an 
obligee  be  fliewn  otherwife  :  But  hemuftneceffarily 
be  apprifed  ot  it.  The  father's  letter  to  his  fon  during 
the  treaty,  fhevved  beyond  doubt,  that  he  confidered 
himfelf  as  treating  with  a  perfon  who  was  to  provide 
ior  his  niece  out  ot  his  own  pocket  ;  that  the  uncle 
was  to  do  fomething  ;  and  that  it  was  the  father's 
choice  that  it  fhould  be  left  out  of  the  agreement,  and 
that  the  uncle's  honour  Ihotdd  be  trufted  to.  Theuncle 
had  fulfilled  his  expe6tation.  If  the  uncle  had  con- 
tracted to  give  ever  fo  little,  the  fecret  agreement 
could  nothave  been  fupported.  Then  the  father  fhoulJ 
not  avail  himfelf  of  its  being  left  out  of  the  written 
agreement,  when  it  was  done  by  his  own  choice.  The 
whole  rauft  be  confidered,  z«*<f(7«?Vj,  as  an  <?/>d'^  tranf-  I"  *  170.  1 
action  between/o/^r  parties  for  a  treaty  of  marriage, 
and  7i  fecret  tranfaftion  betv/een  three  of  them  only 
in  deceit  of  the  fourth.  The  agreement  then  was 
fraudulent,  and  could  not  be  fupported. 

Upon  the   fame  principle,    namely    that  an  agree-    Small  v.  Biack- 
ment  is  a  deceit  upon  third  perfonsinterefled,  although    |5^'»  2  "Vein, 
not  parties,  it  is  held,  that  if  a  man,  being   indebted,      °  '  '^'  '^" 
make  a  compofition  with  his  creditors  by  which  they 
all   agree  to   accept  of  a  certain  given  fum  for  their 
debts,  provided  they  all  fign  within  a  time  limited  ; 
and  one  of  the  creditors  ref  ufe  to  fign  unlefs  the  cred- 
itor will  pay  him  one  hundred  pounds  down,  and  three 
fhillings  in  the  pound  over  and  above  the  nine  fiiii- 
lings ;  the  debtor  ffjall  himfelf  be  relieved  againfl  this 
agreement  :  It  being  fraudulent  by  dcflroying  that  e- 
quality,  which  was  the  inducement  to  the  other  cred- 
tors  to  come  into  it. 

And,  in  the  cafe  of  Neville  againft  WiUdnfon,  Lord    Neville  v. 
Tkurlozv  faid,  thathe  would  not  lay  it  down  as  a  rule,    Iwm?°?78i. 
that  fraud,    in  cafes  of  this  nature,  mufl   be  upon  an    Et  vide  3  v. 
article  cotUra&ed  for  exprefly  :  but  that  any  rcprefen-    ^J^jJ:  15-}^^ 
laiion  mfkading  the  parties  contrafliug  on  the  fubjcci 
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r  *  lyi.  ]  of*tIie  contrafl,  was  within  the  principle  of  the  cafes. 
And  his  lordfhip  relieved,  by  injunftion,  againfl  a 
bond  entered  into  by  the  plalntiiTto  the  defendant  be- 
fore tlie  plaintiff's  treaty  ot  marriage  ;  the  defendant 
having,  by  the  plaintiff's  defire,  upon  the  occafion  of 
fuch  treaty,  mifreprefented  to  the  wile's  father  the 
amount  of  the  plaintiff's  debts,  and  particularly  con- 
cealed from  him  the  bond  in  quediou  :  And  this  re- 
lief v/as  given,  although  it  did  not  appear  that  there 
Tvas  any  a6lual  ftipulaiion  on  the  pait  of  the  wire's 
father,  in  refpecl  of  the  amount  of  the  plaintiff's  debts. 
And  an  underhand  agreement,  although  procured 
after  marriage,  if  made  in  fraud,  of  a  third  perfon,  m'IH 
be  fet  afide  in  equity. 
Yelvcrton  Pey-  Thus  where  A.  promifed  to  fettle  certain  eflates  on 
t?",",^'^,*  "/, ,     B.  if  a  covenient  match    could   be   found    for   him; 

Bald  well,  etal.  .  ' 

1  Vera.  240.  and,  accordmgly,  treated  on  a  marriage  for  him  with 
the  niece  of  C.  and  D,  It  was  agreed  between  him 
and  them,  that  C.  fhould  give  his  niece  2500/.  por- 
tion, to  be  laid  out  in  lands  after  his  death,  and  that 
A.  fliould  fettle  lands  of  300/.  a  year,  whereof  200/.  a 
year  fliould  be  for  a  jointure  ;  and  that  he  fliould  aUo 

[  *  ^7^»  3  fettle  other  lands  of  the  *  value  of  \ool.  per  annum,  oil 
himfelf  for  Hie,  remainder  to  B.  and  his  heirs.  Afet- 
tlementwas  made  by  A.  anda  bond  was  given  by  C.  ac- 
cordingly. After  the  marriage,  A.  prevailed  upon  B. 
on  promifes  of  leaving  him  a  greater  eflate  by  his 
will  than  he  had  agreed  to  fettle  upon  him,  and  by 
other  infinualions,  to  execute  a  writing,  whereby  A. 
was  to  receive  the  profits  of  the  whole  eftate,  allow- 
ing B.  only  120/.  a  year,  and  B.  was  to  affign  over 
to  him  C's  bond,  and  alfo  to  releafe  or  difcharge  the 
agreement  for  the  fettling  the  lOoL  per  annum  oi\  him- 
felf and  his  heirs  after  the  death  of  A.  The  bill  was 
filed  by  B.  in  order  to  be  relieved  againfl  thefe  agree- 
ments. It  was  infifled,  againll  the  prayer  of  the  bill, 
as  to  the  \ool.  per  annum  to  be  fettled  on  ,B.  and  his 
heirs,  that  B.  had  power  to  releafe  and  difcharge  it, 
and  that  there  was  no  benefit  thereby  intended  to  the 
wife  or  iffue  of  the  marriage  ;  forB.  might  have  fold 
or  given  away  thofe  lands.  But  the  court  declared  its 
abhorrence  of  fuch  underhand  agreements,  that  it  was 
a  deceit  and  fraud  as  to  C.  who  was  drawn  in  to 
give  a  greater  portion  with  his  niece,  in  expeftation 
of  a  fettlement  adequate  to  it,  which  expeftation, 
by  this  means,  was  fruflrated;  for,  though  B.  might 

have 
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*  h?.ve  difpofed  of  the  lands  which  were  to  have  been  f  *  173.  ] 
fettled  on  him  and  his  heirs,  yet  that  was  frequently 
done  in  many  fettlements  ;  the'father  being,  by  that 
means,  left  at  liberty  to  provide  for  his  younger  chil- 
dren, and  to  reward  tnem  moll  that  behaved  them- 
felves  beft  ;  but  ftill  there  was  a  benefit  intended  to 
the  ijTue  of  the  marriage,  and  it  was  part  of  the  con- 
fideration  for  which  the  portion  was  given.  And  the 
underhand  releafe  and  agreement  was  held  to  be 
jraudtilen*-,  and  decreed  to  be  fei  afide,  and  the  origi- 
nal agreement  decreed  to  ftand  in  loto. 

The  eqtiity  will  be  the  fame  in  favour  of  a  wife  de- 
ceived by  her  hufband. 

Thus  where  the   mother  joined  in  a  fcttlement  on    Lamle  v.  Han- 

her  fon's  marria<7e,  and  accepted  i-s'.   per  annum  in    ^^'^■^     ^''^' 
,.         ,  ,       .   .    ^'  '      . ,     ,  .  ,         ,      ,       .    .         460,4^9-  tt, 

lieu  oi  her  joinLure  and  claims  :   but,  the  day  beicre    v.de  Tunoa 

the  fettlement  w^as  executed,  took  fecurity  from  her    v  Benfon, 

fon  for  10/.  per  annum  out  of  an  eftate  not  comnrif-     ^  » '^^Vr^!'^' 

,      .         ,  '  .  r       ^  <  •    I        1        r  '  ^    ^-   Will. 

cd   m  the  marnage  lettlement,   which  tne  Ion  cove-    456. 
nanted  to  pay.  The  covenant  was,  after  the  hufband's 
death,  fet  afide  by  the  wiie,  as  a  fraud  upon  the  mar- 
riage agreement. 

^  So,  if  the  fraud  be  praflifed  on  the  hufband,  he    f  *  174    "I 
alfo  will  be   relieved  :  Therefore,  where  a  marriage 
"Was  treating  upon  between  G.  and  a  lifter  of  P.  and    Ga'e  v.  Liiu'.oj 
fhe,  not  having  fo  great  a  portion  as  G.  infixed  upon,    »  Vem  4; 5. 
prevailed  with  her  brother,  to  let  her  have   160/.  to 
make  up  her  portion,  and  gave   him  a  bond  for  re- 
payment of  it,  and  thereupon  the  marriage  was  had  : 
This  bond  was  fet  afide  as  a  fraud  upon  the  hufband. 

And,  in  thefe  inftances  alfo  of  underhand  agree- 
ments in  cafes  of  marriage,  a  perfon,  though /j^rZ/r^/?.? 
cnminis,  and  not  ur^nd  10  what  lie  does  by  necejjiiy^ 
will,  neverthelefs,  be  allowed  to  avoid  his  own  afcis  : 
For  the  fraud  infe8s  the  agreement  throughout,  and 
fo  doing  vitiates  it,  fo  as  that  it  binds  none  of  the  par- 
ties to  it. 

Thus,  in  the  cafe  of  Redman  and  Redman,  the  wid-     -o   1 
ow,  by  whom  the  iuit  was  preferred,   was  relieved  ;     Redman,  fc- 
although  it  was  in  proof  that    fhe  was   privy  to  the    P''a>  i  Verr*. 
whole  matter,  and  contrived  the  mode  purfued  to  fat-    '^^ 
isfy  her  father,  in  order  that  the  marriage  might  take 
effea-. 

So, 
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f^*  ^75\  ]        *  +  So,  in  the   cafe  of  Gale  and  Undo,  where  the 

l>?'fupra,^i ""  ^^."'^  ^^'^^  P"^  ^"  '^^""^  ^y  ^^^^  executor  oF  the  brother  a- 
Vc'in,  J75.  gainU  the  executrix  of  the-fillcr  who  furvived  her  huf- 
band  ;  it  was  urged  that,  ahhough  the  bond  given  in 
that  cafe  might  be  a  fraud  againft  the  hufbaud  or  his 
iilue,  who  were  to  have  the  benefit  of  the  marriage 
agreement,  yet  the  hufband  being  dead,  and  there  be- 
ing no  iflue,  it  was  good  again  11  the  woman  herfelf, 
and  by  confequence  again  il  her  executor  :  See! per  cu- 
riam, that  which  was  onu  a  fraud  mull  be  always  fo, 
and  the  accident  of  the  woman's  lurviving  her  huf- 
band  would  not  better  the  cafe. 

'But  a  diftin6iion  was  taken  where  the  agreement  is 
made  between   the  hulhand  and  wife  only,   and  no 
third  perfon  is  impofed  upon. 
rrifTorclv,  Thus,   where   a    fon,  in  confideration  of    q/too/i.' 

c.i,  Abr.  83,       which  he  was  to  have  as  a  marriage  portion  with  his 
&9.  intcnde^l  wife,  covenanted  that  his  father  flioujd  fettle 

\\oiL  per  annum  on  haras  a  jointure,   and  ihe  father 
fettled  it  upon  her  accordingly,  and  the  fon  alfo  gave 
a  bond  to  leave  his  wife  looo/.  if  fhe  furvived  ;  the 
fon  die^,  his  wife  furviving,  and  the  father  pretended 
[  *  i;6.  1    ^h^t  the  wife  ought  not  to  have  *  any   benefit  of  this 
bond,  f©r,  that  it  was  in  fraud  of  the  marriage  agree- 
ment ;  and  the  cafe  of  Bullcr  and  Chancey  was  cited. 
But  the  court  diftinsuiflied  this  cafe  from    that,  the 
father  having  been  in  that  cafe  a  party  to  the  articles, 
and  deceived  by  the  underhand  agreement  contrary 
thereto  :  whereas  here,  the  fon  only  was  party  to  the 
articles,  and  was  to  have  all   the  portion,  and  might 
give  it  as  he  pleafed  :  And,  therefore,  it  was  decreed, 
that  there  fhould  be  no  relief. 
Oa'e  V,  Lindo,        Agreements  in  fraud  of  a  third  perfon,  that  is,  fuch 
I  Vcrn.  475,       wherein  there   is  adual  fraud,  cannot  be  rendered 
TuAon  V  ^         binding  by  a  fubfequent  promifeor  ratification,  even 
Bciiion,  1*  P.       of  the  parties  to  them,  as  agreements  fraudulent  in  the 
Will.  496.  s.      gyg  q[  j  court  of  equity,  as  impofing  hardlhip  on  one 
So^fou'ed  as'    P^^'^^yj  "-^Y-     Therefore,  although  it  was  flated  in  the 
to  an  agree.        cafe  ot  G'-i'e  and  Lindo,  that,  after  the  death  of  the  huf- 
rr-ent  on  inai".      band,  the  wlfe  agreed  to  repay  the  money,  and  a6lu- 
vl^Martin"^  ^^     ^lly  paid  part  of  it,  yet,  that  was  confidered  as  ot  no 
in  Excl).'  avail  ;  for,  the  original  contratl  being  atlually  fraud- 

14  Nov    1779,    ^^{gnt  in  the  fenfe  q{  deceit,  no  fubfequent  acl  could 

vide  3  P.  V,  ill,  •        1-    1  r 

y5,  in  note,  PUrgC  It  01  that  quslltv, 

cait.  i7§3.  AfEgnIng 
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tAffigningthe  benefit  of  fuchan  agreement* over 
to  creditors  will  not  give  it  validity  ;  Becaufc  the 
acl  is  not,  in  equity,  confidered  as  an  aflignment,  the 
lubjecl  being  in  truth  a  ciiofe  in  a6iion,  but  is  taken 
as  an  agreement  only  that  the  aflignce  Qiall  have  all 
the  fair  and  equitable  advantage  and  benefit  of  the  a- 
greement  that  the  alTignor  himfelf  is  entitled  to  ;  and 
if  nothing  be  bound  by  the  agreement,  nothing  can 
be  afligned  over. 

^Nor  would  the  equity  of  creditors  be  bettered, 
though  it  were  (hewn  that  they  were  in  danger  oi 
loring  their  debts  through  a  deficiency  ot  adcts  ; 
for,,  {fill  they  mufl  be  paid  out  of  the  alTets  of  their 
debtors,  and  not  out  oi  the  eilate  of  another  man  : 
For,  when  it  is  faid  that  creditors  are  to  be  favour- 
ed, this  is  meant  with  regard  to  the  rightful  alFets  of 
the  debtor,  not  to  any  effefts  belonging  to  another, 
which  the  debtor  has  wrongfully  taken  away,  or  po(- 
fefTed  himfelf  of  tortioufly. 

But  the  equitable  jurifdiftion  of  courts  of  this  na- 
ture of  fetting  afide  agreements,  as  well  as  that  of  de- 
creeing them  being  in  a  degree  difcretionary,circum- 
llances  may  occur,  even  in  caies  of  agreements, /r<?z^^- 
itiefii  *  in  i/iem/elves,  in  the  fenfe  of  deceit,  which  will 
induce  courts  of  equity  not  to  relieve  againft  them, 
or  fet  them  afide. 

Thus,  in  the  cafe  o^  Small  and  Brackky,  v/here  the 
plaintiff,  having  been  entruftcd  to  receive  the  interefh 
due  upon  tallies,  had  pledged  or  mortgaged  them  to 
the  defendant,  and  had  received  the  intereft  two  or 
three  limes,  and  paid  it  to  her,  and  brought  back  the 
tallies  and  orders;  and,  at  laft,  wanting  money,  he 
had  not  only  received  the  intcreft,  but  aUo  the  prin- 
cipal, and  fhortly  aiierwards  failed  ;  and  then  the 
creditors  of  the  plaintiff  figned  a  deed  to  accept  a 
compofition  ofpj.  in  the  pound,  fo  as  all  the  creditors 
figned  the  deed  vviihin  the  time  limited,  or  othcrwifc 
the  fame  to  be  void;  but  the  defendant  refufed  to 
fign  and  accept  the  compofition,  unlefs  the  plaintiiS' 
would  pay  her  loo/.  down,  and  3^.  in  the  pound  over 
and  above  the  qr.  in  the  pound  ;  and  the  100/.  was 
accordingly  paid,  and  fecurity  given  for  the  75/.  the 
refiduc  of  the  compofition  money  :  The  plaintiff 
brought  a  bill  to  be  relieved  againlt  the  agreement  as 
fraudulent,  being  to  blind  the  other  creditors,  but  hi'? 
bill  was  difmiflcd  by   the  chancellor,  his  Lordlhip 
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Sed  per  Lord 
Parker,  a  bond 
fo  given  is  not 
fo  abfolutely 
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be  made  good, 
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L  *  '79-  J  *ol)rcrving  that,  as  the  plaintiff  hod  been  guilty  of 
as  great  a  traiul  and  breach  ot  triifi  «s  could  he  with- 
out being  criminal,  and  had  agreed  to  makefome  fat- 
isf  i6\ion,  And  he  ought  not  to  be  relieved  in  equity. 

Again,  where  a  private  agreement  was  made  in 
fraud  of  a  public  confraft  upon  a  marriage,  the  fet- 
ting  afide  of  which  would'-  have  been  injurious  to  a 
former  agreement  alfo  made  upon  a  marriage;  the 
court  confidered  the  fir/i  agreement  as  cr.titUd  to  the 
preference,  and  therefore  refufed  interpofing  to  fet 
afide  the  la  ft. 
Robcits  V.  Thus,  where  A.   fon  of  B.  intermarried  with   C. 

WiTes  ^  ^'     ^^''^*^  ^      ^  portion  of  4000/.  and  B.  (who  was  tenant 
by  the  curtefy]  joined  in  fettling  a  good  part  of  his 
ellate  on  A.  and  his  wiie  in  poffcflion,  the  remainder 
having  been  previoufly  limited  to  A.  by  his  mother's 
marriage  fettlement,  v.-ith  a  power  to  B.  /^y?r/?  paying 
or  fecuring  1000/,  to  his  fonj  to  fettle  200^.  per  annum 
out  of  the  eftates  upon  any  other  wife  he  fhould  mar- 
ry.    B.   aherwards  propofcd  to   marry  D.  who  had 
3C00/.  portion,  and  previous  thereto,  offered  to  fettle 
2co',  per  annum  upon  her.     Bui,  it  appearing  that  the 
r  *  i8o,  J    1 000/.  muft  *  be  paid  to  A.  which  would  greatly  em- 
barrafs  him  (B.)  D.'s  relations  would  not  confent  to 
the  match.     Upon  this  B.  applied  to  A.  to  releafe  tlie 
1000/.  which  he,  by  letter  to  his  father,  agreed  to  do ; 
but  neither  his  wife,  nor  any  of  her  relations,  were 
confenting  to   fuch  releafe.     However,  previous  to 
an  a6hial  releafe  executed,   the  fon   i-nfified  that   his 
father  fhould  gi"e  him  a  bond  for  the  payment  of  the 
1000/.  within  a  (hort  time  after  his  marriage,  to  which 
the  father   confcnted  ;  but   that  was  done  alfo  with- 
out the  privity  or  confent  ot  the  intended   wife,  or 
her  relations.     Then  the  releafe  and  bond  were  mu- 
tually  given,   the   marriage  was  had,   and  the  por- 
tion of  3000/,  paid.  Atterwards  A.  fued  his  father  upon 
the  bond,  and  the  father  preferred  his  bill  againft  the 
fon  to  be  reFieved  againft  this  bond,  on  the  ground  ot 
its  being  a  fraud  upon  the  fecond  wife,  and  her  rela- 
tions, who  would  not  have  confented  to  the  match  had 
they  known  of  this  under-hand  bond.     B.utthe  court 
was  of  opinion,  that  the  bond  muft  be  paid;  becaufe, 
whatever  arguments  might  be  made  ufe  of  in  favour 
of  D.  the  father's  fecond  wife,  or  of  himfelf,  to  prove 
that  he  ought  to  be  difcharged  of  the  bond   for  pay- 
ment of  tl}e  Jcoo/,  the  very  fame  arguments  might  be 

urged 
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*  urged  on  behalf  of  t'ne  fon  and  liis  wife,  to  prove  [  *  iSi,  J 
that  It  ought  to  be  paid  ;  for  fvippofe  it  to  be  ii  hard- 
fijip  upon  the  father's  fecond  wife,  that  her  hufband 
fhould  be  forced  to  pay  this  looo/.  irt  breach  of  the 
public  and  open  agreement  made  by  the  fon,  was  it 
not  equally  an  hardfhip,  upon  ihc  fon's  wife,  and  as 
much  a  violation  oKheopen  and  fair  agreement  made 
on  her  marriage,  that  the  1  coo'.  Ihould  not  be  paid 
upon  the  father's  makinga  fecond  jointure  ?  The  con- 
fequence  of  which  was,  that  as  the  agreement  on  the 
Ton's  marriage  was  the  firff,  it  ought  to  have  the  pref- 
erence. Oiii  prior  ejl  ni  tempore^  potior  cjl  injure. 
Wherefore,  fmce  the  payment  of  this  looo/.  by  the 
father,  might  as  m.uch  contribute  to  the  comfortable 
fubfiilence  of  the  fon  and  his  wife,  as  the  non-pay- 
rt'.ent  of  it  might  conduce  to  the  comfortable  living  of 
the  father  and  his  wife  :  and  as,  by  means  of  this  bond^ 
the  fon  had  the  law  on  his  fide,  the  bond,  it  was  de- 
termined, mull  be  paid; 

Upon  the  fame  principle  of  national  policy  (t04)re-    ^'""^^  "^rl  o£ 
vent  catching  bargains  with   heirs,  reverfioners,  or    Mu^fciiamp, 
expeQants,  which  have  a  tendency  to   feduce  them    iJVem.  75. 
from  a  dependence  on  *  their  ancelfors,    who,   it  is       [  ''  182.  ] 
prefumed,  will  fupport  them   properly,  by  feeding    FJ""  'ie^  Earl 
their  eKtfavagancies,  and  tempting  them,  in   their    of  Argiaisv. 
father's  life  time,  to  fell  their  reverflon  of  ellates  fet-    P'".  i^id.  239, 

.11  1  1  1      •  o.  •  Berny  v    Pitt^ 

tied  upon  them,  or  to  barter  away   their  expectancies    ^  y/^^,^ 
on  terms  manifcflly  ruinous)  a  court  of  equity  uni-    Twifieton  v. 
forrnly  fets  its  face  againfl;  all  bargains  made  with  per-    ^'.'?^^^'''  *  ^' 
fons  fo  circumffanced.     And  the  court  of   Chancery    Earl  of  Chef- 
has  at  length,  not  without  great  difHculty^  put  a  l^op    tctficia  v.  jan- 
to  fo  deflru61i  ve  and  mifchlevous  a  pra£tice,  by  fetting    [^J*-  *  ^~^' 
afide  all  contrafls  made  with  heirs  or  ex;pefctants  for 
the  difpofal  of  their  expectancies  ;  confidering  them 
as  Intrinfically  corrupt,  fraudulent,  and  unconfcion- 
able,  encouraging  difobedience  and  extravagance  in. 
heirs  and  expecfants  on  one  hand,  and  avarice,  fraud, 
and  impohtion  on  the  other.   And  indeed,  in  mofl  of 
thefe  cafcs,  deceit  and  illufion  on  other  perfons,  not 
privv  to  the  fraudulent  at^recment,  has  concurred  :  the 
father,  anceflor,  or  relation,  from  when  the  expe61a- 
tion  of  the  eifate  has  fpning,  liave  been  kept  in  the 
dark  ;  the  heir  or  expeilant  has  been  prevented  from 
difclofing  his  circumftances.and  reforting  to  them  for 
advice,  which   might  have   tended  to  his  relief  and 
reformation  ;  by  thistheancelloralfohas  beenmifled, 
8  f  and 
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and  *  induced  to  leave  his  cftatenot  to  his  heir  or  fam- 
ily, but  to  a  fct  ot"  artful  perfons  who  have  divided 
the  fpoil  before  hand. 

And,  although  fuch  bargains  be  aflually  carried 
into  execution  courts  of  equity  will,  neverthelefs,  i{ 
the  performance  be  6ccafioned  by  the  apprehenfion 
of  compulfion,  fct  them  afide,  and  decree  the  vendee 
to  reinftate  the  vendor  in  his  expeftations,  on  pay- 
ment of  what  was  aftually  advanced  and  legal  inter- 
eft. 

Thus,  where  an  heir  of  about  twenty-feven  years  of 
age,  and  who  hadacommiflion  in  the  guards,  borrow- 
ed 500'.  on  condition  that  he  ftiould  pay  1000/.  if  he 
furvived  his  father  and  father-in-law  ;  but  if  he  died 
before  his  father  and  father-in-law  ;  then  that  the 
lender  fliould  lofe  the  500/.  The  herr  furviving  his 
father  and  father-in-law,  was  relieved  by  Lord  King 
againft  this  bargain,  although  he  had  paid  the  mon- 
ey, the  payment  having  been  made  for Jear  of  an  exe- 
cution. 

And  relief  was  decreed  in  equity,  on  a  rehearing, 
upon  a  contract  of  a  limilar  nature,  alter  the  money 
had  been  paid,  in  cojnplicnce  *  with  a  former  decree^ 
made  in  fupport  of  the  contraci. 

In  the  cafe  alluded  to  A.  had  fupplied  B.  an  heir 
in  his  lather's  life  time,  with  the  two  feveral  fums  of 
1000/.  and  1000/.  on  condition  to  have  2500/.  for  each, 
if  B.  fiuvived  his  father,  or  elfe  the  principal  to  be 
loft  ;  and  A,  had  obtained  trom  B.  two  judgments  of 
cooo/.  a  piece  deteazanced  for  the  payment  of  the  faid 
&500/.  for  each  ;  and  Lord  Nottingham,  on  the  firft 
hearing  (9  F(-b.  33  Car.  a.j  granted  relief  only  againft 
thepenahies;  but,  on  a  rehearing  before  Lord 7(^^;)/x 
(27  Jan.  2  Jac.  2)  the  former  decree  was  difcharged 
(though  B.  had  been  conftrained,  in  obedience  to  the 
decree,  to  pay  A.  5390'.]  and  B.  was  ordered  to  be 
reftored  to  the  money  paid  ultra  the  2000/.  originally 
lentandthe  intereft  tor  the  fame,  withintereft  from.the 
time  A.  had  received  it. 

And  no  fuhfequent  a61s  of  the  heir,  though  volun- 
tary, and  not  under  any  apprehenfion  of  legal  durefs, 
will  help  fuch  a  contraft,  it  the  heir  at  the  time  be  under 
any  mifapprchenfion,  and  not  fully  apprifed  of  the  na- 
ture oi  his  right :  As  if  the  heir  write  letters  after  the 

death 
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♦death  of  his  anceftor,  approving  of  the  bargain  as    [  ^J^^-  ] 
fair;  or  fufferthe  vendor  to  lay  out  money  afterwards 
in  beautifying  and  improving  an  ellate,  purchafcd  un- 
der fuch  circumftanccs. 

Thus,  where  T.  B.  the  fon  of  R.  B.  (which  R.  B,  Eaugh  v.  Price, 
tvas  tenant  in  tail,  remainder  to  himfel  fin  fee  of  an  ^  WiU.  320. 
ellate,  worth  about  3000'.  and  about  feventy-two  years 
old,  afflifted  with  the  gout  and  a  rupture,  and  his  lile 
not  worth  above  one  year's  purchafe)  being  heir  ex- 
pe6lant  in  tail,  and  in  riece/Jiioui  circiimjlanccs,  by  ar- 
ticles of  agreement  in  6?i?(7^fr  1739,  in  conlideration 
of  igool.  to  be  paid  to  him  by  P.  (who  was  an  attor- 
ney concerned  for  R,  B.  and  converfant  with  his  fam- 
ily fettlementsj  within  a  year ;  and  of  an  houfe  worth 
2co/.  to  be  conveyed  to  T.  R.  covenanted,  without 
the  knowledge  of  his  father,  to  convey  to  P.  this  ef- 
tate  in  fee  fimple,  fubjeft  to  the  eftate  of  his  father  for 
life;  and  foon  after  the  figning  thefe  articles,  T.  B. 
was  defirous  to  be  off  the  bargain,  but  P.  would  not 
let  him.  In  November  vy^gy  a  leafe  and  releafe  was 
prepared  by  P.  and  executed  at  P.'s  houfe,  where  no- 
body but  P.  his  fon,  and  another  perfon  were  prefent. 
T.  B.  therein  among  other  things,  covenanted  that  he 
v-as  feifed  in  fee,  *  and  that  there  was  in  the  deed  a  [  *i86.  J 
claufe  of  warranty  againft  R.  B.  and  hisheirs,  andthe 
ufe  of  a  fine  formerly  levied  by  T.  B.  was  declared  to 
enure  to  P.  in  fee  ;  and  in  confideration  hereof,  P. 
conveyed  to  T.  B.  the  houfe,  but  in  the  latter  convey- 
ance tliere  was  no  fuch  covenant  or  claufe  of  warranty  as 
in  the  former.  The  1500/.  in  money  was  to  be  paid. 
P.  made  out  that  he  paid  it  thus,  t;iz.  to  Lord  0.^50/. 
owing  to  him  by  T.  B.  on  a  mortgage  of  another  ef- 
tate  ;  200/.  T.B.  owed  to  P.  himfelf  ;  250/.  which  P. 
pretended  he  paid  him  in  cafh  ;  and  for  the  remaining 
^00/.  P.  gave  T.  B.  a  bond,  to  pay  it  within  a  limited 
lime  after  T.  B.  fhould  have  fuffered  a  recovery  to 
P.'s  ufe.  All  the  writings  were  draw^n  by  P.  and  T. 
B.  had  no  copy  of  them,  nor  was  any  counfel  or  attor- 
ney conceiTied  for  him.  R.  B.  the  father,  died  in 
July  1740,  nine  months  after  making  the  articles. 
T,  B.  immediately  wrote  to  P.  acquainting  him  of  his 
father's  death,  and  infonning  him  that  he  fliould  a6t 
in  all  refpcfts  agreeable  to  his  wifhes  ;  and  in  another 
letter  he  told  P.  that  he  fhould  always  aft  juflly,  and 
faid  that  P.  has  got  a  good  bargain  of  him,  and  that  he 
could  afford  to  give  him  a  buck,  but  that  he   fhould 

not 
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I   ^-  i6-j.  ]    riQt  touch  one  without  P.'s  *  confenf.     After  this  T, 
B.  filed  a  bill  in  Chancery,   to  fet  afidc  thefe  articles 
and  conveyance,  and  to  be  relieved  ;  to  which  P.  pat 
in  an  anfwer  denying  the  fraud,  &c.  charged.    T.  B. 
being  at  this  time  indebted  to  P.  was,  by  being  threat- 
ened to  be  fued  and  other  a6ls,  irjtiniidated  from  pro- 
ceeding in  Chancery,  and  prevailed  upon  to  execute 
another  deed,  date4  in  OtJ,ober  1741,  reciting  the  pro- 
ceedings in  Chancery,  and  that  the  purchafe  was  a  fair, 
one,  and  confirming  the  efbteto  P.  aiterwards  T.  B. 
iind  P.  fettled  all  accounts.     In  1743,  T.  B."s  bill  in 
Chancery  was  difmiifed,  and  in  1746  he  died.     Soon 
after  which  T.  B.'s  fon  preferred  a  bill  in  the  exche- 
quer to  be  relieved  from  this  bargain,  upon  paying  to 
P.  the  purchafe  money  and  inierelt,  and  lor  all  necef- 
fary  ajjd  permanent  repairs.     And  it  being  held,  firft, 
tiiat  this  tran {allien,  under  all  the  circuniltauces  pt  i(, 
was  clearly  fraudulent,  and  fuch  as  the  court  pt  Chan- 
cery would  have  relieved  againfl  in  the  firil  inflance ; 
the  next  queflion  was,  whether  T,  B,  by  any  aft,  fub- 
fcqucrit  to  the  bargain,  h^d  purged  the  fraud  and  im- 
pofition?  And  the  court  were  ot  opinion  unanimouf- 
ly,  that  he  had  not,  and  that  the  fon  ought  to  be  re- 
[  "  188,.  3    lieved  ;  for  that,  as  to  the  ^'  letters  which  had  been  re- 
lied on  as  fliev/Jng  that  T.   B.  thought  the  bargaiir 
a  fair  one,  they  availed  nothing,  being  written  bctorc 
he  knew  the  real  value  of  the  eflate  ;  and  that  the  arts 
and  threats  ufed  by  P.  to  get  rid  of  the  firfl  fait,  were 
as  fraudulent  as  the  original  bargain,  and  the  recital  in 
the  releafe  executed  thereupon  was  falle;  for  the  bar- 
gain was  a  very  uniair  one,   2,vA  fupprdffio   veri,  or 
Jugs^cjho  falfi,  had  always  been  held  fuflrcient  to  fet 
afide  a  releafe.     And,  as  to  the  charge  that  T,  B.  had 
flood  by  during  his  life,  and  feen  P.  lay  out  great  fums 
in  repairs,  ornamental  additions,  ^c.  T.  B.'s  acquief- 
ccnces  were  founded  on  a  millake  into  which  P.  led 
hiin.     And  the  articles  and  deeds  were  decreed  to  bt 
fet  afide,   on  the'plaintifF's  paying  the  defendant  hrs 
principal  and  intcrefl,  and  allowing  for  all  needful  re- 
pairs, 
rhenei-field  v.         ^-^^  ^^  ^  contraft   for  an  expe6fancy  be  exprefsly 
jmfc-ii,  2  Vc2.    fhewn  to  have  been  free  from  fraud  or  impofition,  and 
^j3»  the  vendor  being  fully  informed   and  with  his   eyes 

open,  ratify  the  contraft,  he  will,  by  fuch  new  agree- 
ment, bar  himfel  f  of  the  relief  he  might  otherwife  have 
had  in  a  court  of  equity.  But  fuch  ratification  mull  be 

3jUf 


AcAiN'st  Un'reasoxable  Contracts,  &c, 

dftn  fall infnmadon,  freely,  toithciit  compuJfion*  and  r  «  ig^,  J 
<2/  tz  lime  nhcn  the  vendee  is  Jree  jrvrn  ail  rejlraint  or 
apprchen/ionjrom  ike  pcrjon  on  xvho:n  the  expedancy 
rejls  ;  and  when  it  cannot  be  fa^d.  that  theie  is  any  per- 
Jon  on  whom  any  deceit  can  be  committed  by  reajon  of 
Juch  new  agreement^  and  there  is  no  impediment  again/i 
ike  party,  fuppojcd  to  be  impojed  upon,  [celang  relief, 
by  dfclofvig  his  caje  to  a  couit  cj jufiue. 

And,  ii  an  agreement  be  entered  into  under  an  un-    Dake  of  Ham- 
due  influence,  and  in  circumftances  ot  fuch  a  rjature    \^f^^  "•  ^'^'^ 
as  furnifh  a  fair  inference,  that  one  oi  the  panics  Lad    ''■^■^[^^  ii8.  * 
an  advantage  over  the  other,  it  will  be  (et  afide  in  equi- 
ty.    Therefore,  where  A.  married  the  heirefs  ot  G. 
and  the  marriage  articles  were  agreed  on  with  great  de- 
liberation, and  one  ot  them  was,  that  A.  Tnould,  within 
two  days  after  marriage,  tor  the  peace  of  the  family, 
releafe  to  the  mother  antl  guardian  of  the  lady  all  ac- 
counts ot  the  mefne  profits  of  the  eflate  ;  it  being  in- 
fixed upon  by  the  mother,  and  admitted  by  A.  that  the 
charge  of  the  education  ot  the  young  lady,  and  the  in- 
tereft  paid  by  the  mother  upon  the  mortgage  of  a  good 
part  of  the  eftate,  which  had  been  difcharged  by  her 
as  guardian,    would  come  to  as  much  as  the  *  profits    f  *  190.  J 
ot  the  eftate.     The  lord  chancellor  faid,  on  making 
the  decree  upon  the  bill  in  equity  filed  by  A.  to   be 
relieved  trorn  this  agreement,  and  tor  an  account  of 
the  mefne  profits  of  the  eftate,  that,   admitting  there 
was  no  furprife  in  obtaining  this   covenant  from  A. 
(and  there  feemed  to  have  been  none,  it  having  been 
agreed  upon  after  great  deliberation  and  advice  by 
confent  on  both  fidesj  and  admitting  there  had  been 
no  concealment  ot  the  miitters  to  be  accounted   for, 
tli!-j  covenant  10  make  fuch  releafe  ought  neverthelefs 
to  be  fet  afidc  ;  as  it  feemed  to  be  extorted   from  A.    Sed  note,  fuch 
by  one  who  had  power  over  the  young  lady  courted    '■t'fafe,  had  it 
by  him,  as  her  parent,  which  power  ought  not  to  have    ^j""  ^[^^^d"^ 
been  made  ufe  of  in  this  manner ;  that  it  was  as  it  the    a'ler  marriage 
mother  {hf)uld  fav,  you   fliall  not  have  my  daughter    "'•e^'  have 
unlcfs  you  will  'releafe  all   accounts  :  That  brought    I'"r"^°^'^,;  '''^ 

,  r        •  1  ■         ,       r  r  •  i  reatoi)  01  the 

the  caie  Within  the  lame  realon  as  marriage  brocage    difference  is, 
agreements  ;  for  a  bond  to  give  money  if  fuch  a  mar-    t>';tdure.  being 
riage  could  be  obtained  was  ill,  and  by  the  fame  rca-    ^"*^"  ^'^''■'^. 

r  I  t  r         •  r  ■  n  iriarriap,r,  it 

ion  a  bond  to  torgive  a  fum   ot   money,  mult  be  ill.  muft  be  pre. 

And  the  covenant  was  relieved  againil.  iumi-d  to  ha^e 

A  court  o!  equity  will  rcftify  errors   in   their  pro-  free"y^'i'b.d 

cecdings,  i«o. 
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[  *  191.  ]    *ceedings,  although  there  be  an  agreement  entered 
into  by  the  parties  to  a  fuit,  to  abide  by  the  decifion 
of  the  court  on  the  merits,  notwithftanding  any  mlf- 
take  in  form. 
Buck  V.  Faw-         Thus  where,  upon  a  bill  brought  in  equity,  the  par- 
iett,  3  p.  wii;.    tics  or  their  clerks  in  court  entered  into  and  figned 
'4^'  an  agreement,    which  was  afterwards    by   confent, 

jTiadc  an  order  oi  court ;  that  both  parties  would  (ub- 
mit  to  fuch  decree  as  the  court  fhould  make  in  the 
caufe,  provided  it  fhould  be  on  the  merits,  and  not  on 
any  millake  in  the  pleadings,  and  that  neither  party 
fhould  bring  an  appeal  ;  an  order  for  a  re-hearing 
was  directed  to  fland,  although  a  motion  was  made, 
upon  the  ground  of  the  preceding  agreement,  to  dif- 
charge  it :  The  chancellor  obferving  that,  had  the 
agreement  been  difclofed  to  the  court,  fuch  order 
would  not  have  been  made  ;  for,  until  a  decree  was 
figned  and  inrolled,  all  matters  were  open  ;  and  if 
there  was  any  error  in  a  decree,  it  was  fitting  the  court 
fhould  have  an  opportunity  of  amending  it. 

Where  an  eRate  is  diretfed  to  be  fold  befoi-e  a  maf- 
r  *  102.    I    ter,  any  agreement  refpecUng  it,  to  take   *  it  out  of 
the  ordinary   courfe   of  fale,  in  fuch  cafes,   will   be 
void. 
Anncdey  V.  Therefore,  where  a  trufl  eflate  was  decreed  to  be 

Adiuiit,  3  p.  foK4  for  the  payment  of  debts  and  legacies  to  the  befl 
Will,  882,  purchafer  before  the  mailer,  and  A.  contrafled  for 
the  purchafe,  and  entered  into  articles  with  the  truf- 
tecs  tor  that  purpofe  ;  and  it  did  not  appear  that  the 
purshafe  was  an  unfair  one,  but  this  method  feemed 
to  have  been  taken  to  avoid  the  charge  and  trouble  of 
bidding  before  the  mafter,  and  of  the  mafler's  report, 
and  of  getting  it  confirmed  ;  the  court,  (on  a  bill 
f*.!!!^**  againfl;  the  truffees  to  compel  them  to  convey,  which 

•    • .  they  were  willing  to  do  on  being  indemnified)  would 

fiot  make  a  decree  ;  faying,  this  was  all  going  out  of 
the  way  ;  the  former  decree  mufl  be  purfued,  and 
one  decree  could  not  be  made  to  contradifl  another. 
It  A.  wifhed  to  purchafe  the  eftate,  he  mufl  go  before 
the  mafler,  and  get  himfelf  reported  the  befl  purcha- 
fer ;  and  though  nothing  unfair  appeared,  yet  there 
was  every  occafion  to  fufpe6l  when  people  were  go- 
ing out  of  the  way. 
»p.  v/ii!.ir6.  An  agreement  to  ftifle  a  profecutlon  for  felony 
2io.  is 
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*  is  not  lawful,  and  cannot  be  executed  in  equity  ;  [  *  )93'  } 
but  where  there  is  a  fraud,  and  the  party  ^vronged  by 
the  fraud  comes  to  an  agreement  whereby  he  is  to  be 
fatisfied  for  fuch  injury  (as  in  confcisncehe  ought  to 
be)  this  agreement,  it  is  faid,  is  lawful,  and  may  be 
enforced  in  equity  ;  matters  oi  fraud  being  cogniza- 
ble and  relievable.  as  well  in  equity  as  at  law. 

But  the  diftinftion  above-mentioned,  between  an 
agreement  refpefting  fraud,  and  one  refpefting  felo- 
ny, and  which  is  flated  by  Pe^r  Wiltiams  as  an  ob- 
fervation  made  by  himfelf  in  the  cafe  of  John/on  and 
Ogilby,  does  not  feem  warranted  by  the  event  of  that 
cafe  in  which  the  point  occurred. 

There  A.  (appearing  to  be  a  fingle  woman)  and  B.  Jo^^n'oJi  *■. 
had  fome  differences  as  to  feveral  freehold  houfes  ;  p^  wiu.2^79. 
and,  upon  compromifing  thofe  differences,  it  was  a- 
greed  between  them,  that  A.  and  B.  fhould  join  in  a 
fine  and  recovery,  which  fiiould  be  as  to  two  of  the 
houfes  to  the  ufe  of  A.  and  her  heirs  ;  and  as-to  the 
other  two  houfes,  to  the  ufe  of  B.  and  his  heirs.  A 
fine  and  recovery  were  accordingly  levied  and  fuffer- 
ed.  After  this  A.  pretended  that  fhe  was,  at  the  time 
of  thefe  tranfaftiens,  a  married  *  woman,  and  wife  to  L  "  *94*  J 
C.  Hereupon  B.  brought  a  bilfagainfl  C.  and  his  v.'ife 
to  difcover  whether  flie  was  married,  when  fhe  levied 
the  fine,  andfuffered  the  recovery,  and  to  be  relieved 
againft  the  fraud.  To  this  bill  C.  and  his  wife  put 
in  their  anfwer,  infi  fling  on  her  being  then  a  feme 
covert,  and  that  fhe  was  not  bound  by  fuch  fine  and 
recovery.  Upon  this  B.  preferred  a  bill  of  indiftraent 
againft  A,  for  a  cheat,  and  for  the  fraud  in  levying  a 
fine,  and  fuflfering  a  recovery  a^  a  feme  fole,  when  at  ^^    ' 

the  fame  time  flie  was  under  coverture.  The  indiff- 
ment  being  found,  upon  not  guilty  pleaded,  was 
brougkt  to  a  trial ;  but  jufl  before  the  trial  was  to  come 
on,  the  parties  came  to  an  agreement,  that  B.  fhould 
afTign  over  his  right  to  the  premifes,  and  that  C.  and 
A.  fhould  pay  him  580/.  Afterwards,  the  money  not 
being  paid,  B.  filed  a  bill  tor  a  fpecific  performance. 
And  the  lord  chancellor  flarted  the  objeftion,  that  this 
agreement  being  to  ftifle  a  criminal  profecution,  ought 
not,  therefore  to  be  executed  in  equity.  In  reply  ^o 
which.  Peer  Williams  ftates  himfelf  to  liave  fuggefted  "^'^'^  3  P.w;i;. 
the  diflinaion  before  alluded.  But  it  appearing  by  J'.Vuo'c ?.'* 
the  reg.  book  that  the  caufe  coming  on  to  be  heard. 
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[  *  ^9.5'  J  f-^chi'-,  lordfliip  declared,  "  the  agreement  *  in  the 
"  bill  mentioned,  was  not  fuch  an  one  as  ought  to  be 
"  carried  into  execution  in  tiiat  court,  and  that  the 
"  plaintiff  not  praying  a  forcclofurc,  the  bill  |\vas  dif- 
"  mifT^d  ;"  it  feems  a  neceffary  intercnce,  that  the 
di/liridion  taken  was  over-ruled. 
Go,:M  V.  _/^]l  bargains  by  truace,^,  made  in  behalf  of  fhem- 

Mic!,   i-'3fi,at     J&lves,  and   lendmg  to  cat  up  t!ie  trult  property,  are 
the  fo  Is.  cued'    difcouraged  in  equity.     Therefore,  where  an  exccu- 
3  P.  Will.  2,51,    j(5],  j,^  trnft,  who  had  no  legacy,  and  where  the  execu- 
tion o{  the  tru ft  was  likel^'  to  be  attended  with  trouble, 
at  firfl    refufed,  biit,    afterwards,   agreed  with  the  re- 
fiduary  legatees,  in  confidefation  of  ofle  hundred  guii 
rleas,  to  ail  in  the  executorfhip  ;  and,-  he  dying  before 
the  execution  of  the  truft  was  completed,  hi;;  execu- 
tors brought  a  bill  to  be  allowed  thefe  one  hundred 
guineas  out  of  the  iruft  money  in  the  hands  of  the  re- 
liduary  legatees,  inlliciug,  that  the   refiduary  legatees 
tnightas\vell  make  a  contraft  with  the  executortouch- 
ing  tlie  furplus  which  was  their  own  property,  as  the 
teflatorhimfelf  ;  andthat  no  harm  could  happen  there- 
by to  the  truft  cftate  :  The  court  faid,  that  all  bargain,", 
of  this   kind  ought  to  be  difcouraged,  as   tending  to 
[_  *  196.  2    eat  up  the  truft  ;  and  tliat  here  the  executor*  had  died 
before  he  had  fvvfa^.d  the  a-ffairs  of  the  trujl.     Where- 
fore the  plaintijf's  demand  zvas  difallozoed. 
C^aere  ?  If  tViis        An  agreement  may  be  fet  atlde  by  reafon  o[  a  mif- 
sccideiK  ailefts    j-^v^  jj^  ^.j^^  parties  making  it,  if  the  point  mifconceiv- 

the  principle  2S  1,1  r        '•      1  .        1  •  c 

•gdiiiR  truUecs.  ^'^  DC  the  caulc  01  the  agreement  ;  ior,  it  an  agree- 
ment be  entered  into  upon  the  prefumption  by  one  of 
the  parties  of  a  faft,  that  is  not  really  fo  as  that  par- 
ty believes  the  agreement  as  to  him  is  of  no  force  ; 
becaufe  he  did  not  give  his  a  [Tent  to  what  is  agreed 
upon  abfolutely,  but  upon  fnch  and  fuch  conditions, 
which  are  not  verified  by  the  event. 

Lanrdown  v.  Thus,  where  there  were  four  brothers,  and  the  {e.c. 

m^I-iT'^ha^  ond  died,  and  the  elder  brother  entered  upon  his 
lands,  and  ihc  younger  brother  claimed  a  title,  upon 
which  they  applied  to  B.  a  fchool mailer,  their  neigh- 
bour in  the  country  (who  often  a61ed  as  an  attorney) 
for  his  opinion,  who,  upon  confnhinga  bookcalled  the 
Clerk's  Remembrancer, gaveit  in  favourof  the  young- 
eft  brother,  becaufe  lands  could  not  afcend  ;  upon 
which  the  eldefl  brother  agreed  to  divide  the  ellate 
with  the  youngefi,  and  declared,  he  \vou!d  rather  do 

fo 
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fo  ^  thin  go  to  law,  though  he  had  the  right.  Deeds  [  *  397-.  1 
of  leafe  and  releafe  of  th.e  moiety,  were  accordingly- 
prepared  by  the  fchoul-hnafter,  which  were  executed 
by  the  eldeft  brother,^  and  alfo  bonds  given  in  the  pen- 
alty oF  5^00/.  which  was  computed  to  be  the  value  of 
the  moiety  conditioned  for  quiet  enjoyment  of  their 
refpeftive  (hares.  Then  the  youngeft  brother  died, 
and  the  moiety  defcendcd  to  the  defendant,  an  infant, 
his  fon  and  heir.  And,  on  a  bill  filed  to  fetafide  thefe 
writings,  the  lord  chancellor  decreed,  that  the  bond,  ' 

and  deeds  of  leafe  and  releafe-  fhould  be  delivered 
up  to  the  plaintiff  (the  eldeil  brother)  they  having 
been  obtained  by  milfake  and  mifreprefentation,  and 
that  the  defendant,  the  infant,  fiiould,  when  he  came 
of  age,  convey  nifi,. 

Upon  the  fame  principle  it  has  been  held^  that  if  a 
party^  at  the  time  of  entering  into  an  agreement  re- 
fpeciing  a  claim,  capable  of  being  preciiely  afcer- 
tainedj  bfe,  at  the  time  of  contrafting,  ignorant  ot  the 
precife  value  of  it,  but  ftipulates  under  an  idea,  and 
with  an  intent,  that  what  he  is  to  receive  fliall  be 
equal  in  value  to  that  which  he  has  a  claim  to  ;  this 
will  furnifn  a  fufficient  ground  to  a  *  court  of  equity  \  *  19^.  J 
to  fet  afide  the  agreement,  if  the  thing  to  be  received 
turn  out  not  adequate  to  the  price  ot  the  claim,  when 
its  value  is  accurately  adjufled. 

Thus,  where  one  died  inteftate,  leaving  a  widov^  Cocking  v. 
and  a  daughter,-  the  latter  being  of  age,  and  they  en-  J*"*  *  '** 
tered  irito  an  agreement  concerning  thediikibutionof 
the  pcrfonal  eftate,  A  bill  was  afterwards  filed  by 
the  huihand  and  reprefentative  of  the  daughter,  wha 
was  dead,  to  fet  afide  this  agreement,  and  to  have  a 
diflributive  (hare  of  the  father's  perfonal  efliate,  to  the 
amount  oi  what  his  wife  was  entitled  to.  The  moth- 
er infilled  upon  the  agreement,  as  a  defence  again II 
going  into  an  account  ot  the  father's  perfonal  eftate- 
But  the  court  held,  that  the  bill  was  proper,  and  the 
rights  cf  the  parties  the  fame  as  when  the  wife  was 
living.  The  q ue (lion  was, aiy^a^  zuasinvieiu oneachjidc? 
the  daughter  clearly  did  not  intend  at  the  time  of  the 
agreement,  to  take  lefs  than  what  by  law  flie  was  entitled 
to,  though  what  that  amounted  to  did  not  clearly  ap- 
pear: But  ?ne  then  thought  what  was  flipulated  for  her 
was  her  full  (hare.  It  was  a  fatHcicnt  foundation,  thcre- 
jfc>re,foracourtofequity  to  interfere,  inluchcafe,  iftt 
T  ^  appeared' 
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[  *  199.  3  *  appeared  tliat  the  pcrfonal  ellate  amounted  to  con- 
fklerably  more  than  what  Ihe  conceived,  and  the  party 
fulFering  might  apply  toruchcouns  to  avail  himfelt  ot 
want  ot  knou'ledge  of  that  tad,  not,  indeed,  in  the  cafe 
of  a  trifle  ;  but  the  daughter  here  would  be  entitled 
to  five  or  fix  hundred  pounds  m©re  than  was  ftipulat- 
ed  for,  which  was  a  material  fum  in  a  fmall  concern, 
and  a  ground  for  the  court  to  fet  it  right.  The  daugh- 
ter did  not  a£bon  the  ground  of  a  compofition,  as 
warning  to  marry,  and  to  have  ready  money,  but  took 
what  was  agreed  to  be  paid  her  as  amounting  to  htrfull 
{hare  of  her  father's  effefts  ;  and,  if  it  appeared  not 
to  be  fo,  the  court  could  not  fufFer  the  agreement  to 
fland.  The  ellate,  thejxfore,  mufl  be  divided  as  the 
iaw  direfted,  and  the  agreement  fet  afide. 
jbidv  It  is  obfervable  that,  in  the  preceding  cafe,  fhe 

daughter's  hufband  had  ratified  the  agreement,  and  re- 
leafed  to  the  mother  :  But  as  his  intent  was  the  fame 
as  the  daughter's  and  he  was  equally  in  the  dark, 
that  was  coni'idered  as  making  no  difference  in  the 
equity. 
t^nffith  V.  -^^^d,  where  one  died  inteflate,  leaving  two  fillers, 

f  *  2CO.  ]      one  of  whom  gotadminillration,  and  *  prevailed  on 
Trapweii,  the  Other  to  accept  of  an  agreement  for  her  lliare  ;  and 

4  Vei.  401.  ili^sQ  was  a  further  agreement  that  ihe  fh<suld  have 
a  further  Ihare,  reciting  alfo,  that  it  was  intended 
that  Ihe  Ihouid  have  an  equal  Ihare,  and  that  there 
fiiould  be  a  decree  for  that,  which  was  accordingly 
had  :  it  being  afterwt<rds  difcovered  that  the  eflate 
was  a  great  deal  more  than  it  was  then  valued  at,  both 
the  agreements,  and  the  decree  thereupon,  were  fet 
alide  on  a  rehearing. 
Vide  Tupra.  Wc  muft  be  careful  to  diflinguilh  cafes  of  the  na- 

442—1^0.  ^,jj.g  lafl-mentioned,   from  thofe  where   the  right  or 

thing  flipulated  about  is  of  itfelf  doubtful,  and  no  ig- 
norance  or  want  of  information  can  be  pretended  re- 
i'petting  it ;  for  in  cafes  of  that  kind,  it  is  not  necelfa- 
vv  for  a  court  of  equity,  after  an  agreement,  if  there 
be  not  a  plain  mi  flake,  contfary  to  the  intent  ot  par- 
tics,  fficwn,  to  refort  to  the  original  right  of  the  par- 
tics  :  "  Thafthe  right  is  doubtful,''  is  a  fufficicnt 
ground  to  fupport  an  agreement  refpefting  it. 

An  agreement  for  iaie  of  an  eflate,   which,   from 
the  nature  of  it,  when  compared  with  the  circum  fiances 

©f 
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ot  either  of  the  parties  to  *  it,  furnifhes  decifive  evi-    ([  *  201.  ] 
dence  of  his  being  furprifed,  willbe  fctafide  inequity, 
although  there  be  no  furprife,  iiaud,  or  circumventioit 
aftually  proved,  and  though  a  conveyance  have  been 
made  purluant  thereto. 

Thus,    where  a  Ileward,  that  had  been  for  many    Whorwood 
yeai-s  emphjyed  in  (the  manao-cnient  of  an  eflate,  arti-    v.  s-.mpfon, 

1    J        -1,  r  1  J  u        1  'I-      2  Vtrn.  iS,5« 

clsd  Witn  a  perlon,  employed  by  the  owner  tnereoi, 

to  become  the  purchafer  at  1,5,000'. ;  and  by  the  arti- 
clesitwas  ftipulated,  that  he  (hould  either  pay  the 
whole  in  money,  or  might  rettirn  lands  to  make  up 
what  he  paid  fhort  in  money  of  the  i^.oco/.  Purfuant 
to  thefe  articles,  the  purchafer  obtained  a  conveyance 
of  part  to  himfelt  at  an  vmder-value,  alledging,  that 
it  was  not  material  what  fum  was  mentioned  to  be  the 
confideration  ot  the  conveyance,  in  regard  he  was  to 
make  up  the  whole  15,000'.  and  had  fold  other  par- 
cels and  paid  the  money,  amounting  to  4,500/.  as  the 
vendor  appointed,  aad  would  now  return  fo  much 
Jand  as.fliouid  make  up  the  15^000/.  The  court,  on  a 
bill  brought  by  the  vendor  for  that  purpofe,  fet  afide 
the  articles  and  the  conveyance  made  to  the  vendee, 
except  as  to  fo  much  as  he  had  fold  to  other  purchaf- 
ors  ;  declaring,  that  they  looked  *  upon  the  vendee  [  *  202.  | 
but  as  an  agent  for  the  vendor,  and  one  in  v/hom  he 
had  repofed  great  truft  and  confidence,  which  the  ven- 
dee had  deceitfully  abufed;  and  that  the  articles  them- 
i'elves  feemed  to  manifefl  furprife,  the  vendor  having 
occafion  to  fell  to  raife  money,  and  yet  the  articles 
left  the  vendee  at  liberty  to  pay  as  fmall  a  fum  of  mon- 
ey as  he  pleafed,  and  return  v\-hat  of  the  lands  he 
thought  fit  to  make  up  the  value.  And  this  decree  \vas 
affirmed  on  appeal. 

But,   in  the  foregoing  cafe,   the  court   alTumcd  to    Ibid, 
itfelf  a  greater   latitude  ;      becaufe  the  vendor  had 
elapfcd  the  time  preiixt  by  the  articles,  in  which  he 
was  to  make  good  the  entire  payment  by  money,  or 
to  return  the  lands. 

Again,  Where  a  Icafe  for  three  lives  came  to  a  Gcev.  Spen- 
man's  three  daughters,  as  co-heirs  and  fpecial  occn-  ^^""t*^^'"  S^' 
pants  ;  there  being  a  fuit  in  Chancery  touching  this 
leafe,  the  hufband  of  one  of  the  daughters,  fearing 
to  be  in  law,  ai;d  being  made  to  belive  that  he  fliouid 
be  forced  to  pay  colts,  releafed  the  arrears  that  fhould 
be  coraiug  io  him  lor  his  (hare  of  (he  reclory  to  the 

other 
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f    ^203.  3      other   fillers,  uho  ^^•ere  to  *  bear  the  charge  of  tlie 

fait :  And  his  ftiare  ot  the  arrears  amounling  to  one 

*■  thoufand  pound;;,  this  releafe   was  fet  afide   on  the 

ground,  that  a  mifapprehenfion  of  the  party  (hould 

avoid  it. 

Vide  Me^ce  v»        If^  in  enfcring  into  a  treaty  for  an  agreement,   there 

r^  vl    '"""*      ^*  ^  wilTu!  and  induflrious   concealment  ot  the  truth 

Ca.  Far.  407.       ..  .  .  1,  . 

et  vide  Brode-  Jn  a  material  pouit  by  one  party,  in  order  t®  keep  tne 
rick  V.  Brode-  other  in  ignorance,  and  to  profitthereby  ;  that  will  be 
«Ai.'  '  "^''^'  confidered  as  agrols  fraud,  and  be  a  ground,  in  equi- 
■     *  ty,  to  fet  afide  the  con^raft  ;  efpecially  if  fuch  con^ 

ceaiment  be  accompanied  with  mifreprefcBtation,  and 
a  premeditated  intention  to  deceive  :  As  it  a  man's 
agents,  on  a  treaty  for  a  leafe,  mifreprefent  the  quantir 
ty  of  land  propofed  to  bedemifed,  to  be  one  hundred 
acies  more  than  what  it  really  is  ;  and  this  mifrepre- 
fentation  being  made  in  the  prelence  of  the  principal, 
he,  by  not  contradifting,  in  efTecl:  confirms  the  truth  ot 
M'hat  they  fay  ;  and  it  be  in  prooi  that  this  is  done  be- 
fore the  execution  of  'he  agreement,  and  at  a  time 
when  the  leffor  has  caufcd  a  furveyto  betaken,  which 
afcertainstheexatimcafure  and  limits  ot  the  premifes, 
and  yet  he  does  not  think  proper  to  undeceive  the  lef- 
fee,  but  pnrpofely  conceals  the  true  meafure  and  quan- 
[  ^  20\.  J  tity  from  him,  this  will  be*afufiicientcaufeforacouit 
of  equity  to  fet  afide  the  agreement. 
yern.  60,  \[  a  bill  be  brought  for  pertormancc  of  a  thing,  for 

the  non-performance  ot  which  a  penalty  is  recovera- 
ble at  law,  the  plaintiflF  muft,  by  his  bill,  waive  all 
benefit  or  forfeiture,  or  it  will  be  a  good  caufe  of  de- 
murrer. 

A  court  of  equity  will  not  fuffcr  any  advantage  to 
be  taken  of  a  penalty  or  forfeiture  annexed  to  an  agree- 
ment,  v>^here   the  fubftance  of  the  contratl  may  be 
obtained,  notwithftanding  the  penalty  be  not  levied. 
Stro(3e  v.  Par-        Therefore  where,  on  a  bill  to  ioreciofe  a  mortgage, 
kpr.  2  Vern,       jj  appeared,  tliat  the  interclt  wa<^,  by  the  deed,  agreed 
Wyfc,  Tvern!*    ^^  ^e  5''.  ptrcent.  per  anrann,  payable  half-yearly ;  and 
289.  Nichols      if  not  paid  by  the  fpace  of  tv/o  months  after  the  time 
y.VMaynara,       q^  payment  appointed,  then  to  be  rairedto,5/.  loj.  ptr 
3    '  •  520'       ^^^^^  fQj.  incieafe  of  interefl ;  the  intereft  being  in 
arrear,  the  queflion  was,  at  what   rate  it  fhould  be 
computed  ?  And  it  was  decreed  to  be  computed  at  the 
TAie  oi  ^l. per  cent,  per  antium  only  :  For  the  incrcafeot 
interefl  on  non-payment  at  the   day,  operated  in  na- 
ture of  apenaltv,  and  therefore  was  relievable  in  cquhy. 

Nor 


Against  Unreasonable  Contracts,  ^c. 

*  Nor  will  equity  permit  any  advantage  to  be  taken    [  *  205.  J 
of  a  penalty  or  torieiture,  where  coiripenfation  can  be 
made. 

But,  in  cafes  wliere  the  covenant  or  agreement  Wafer  v.  Mo- 
a £ki3.11y  operates  by  way  of  penalty,  the  court,  to  j'/r'i',3^°*^* 
avoid  being  arbitrary,  will  not  rislieve,  vmlefs  in  cafes 
where  it  ean  give  fome  coinpenfation  in  damages,  and 
where  there  is  fome  rule  to  be  the  meafure  of  thofe 
damages.  And,  therefore,  it  a  leflee  for  years  cove- 
nant not  to  aliene  without  licence  of  the  leflTor  under 
penalty  of  forfeiting  tiie  leafe,  and  afterwards  afliga 
or  aliene  without  licence  ;  equity  will  not  relieve  a- 
gainft  this  forfeiture,  becaufe  there  is,  in  fuch  cafe, 
no  rule  whereby  to  meafure  the  damages. 

So,  ^^•here  marriage  articles  provided,  that,  in  cafe  Vemon  68^69. 
the  luifband  did  not,  within  two  years  after  the  maj--  ^"''^  '"?"• 
riage,  fettle  fucli  a  jointure  on  the  %vife,  as  thereby 
was  agreed  to  be  fettled,  then  the  hufhand  fhould  on- 
ly have  the  interefl  of  the  wife's  portion  paid  him 
during  his  life  ;  and  the  wife  died  within  the  two 
years,  he  not  having  fettled  the  joimure,  which  by  the 
articles  he  was  obliged  to  fettle  ;  A  bill  brought  by 
the  hufoand  to  be  relie^'ed  againfl  *  the  articles,  and  [  *  206.  ^ 
to  have  the  portion  finfiffing  that  if  he  at  any  time  fet- 
tled fuch  jointure  upon  his  wife,  though  not  within 
tfie  time  prefcribed  by  the  articles,  he  would  have 
been  relieved  againfl  the  articles,  and  have  had  the 
portion  decreed  himj  was  difmiifed.  The  reafon  for 
which  difmiflal  feems  to  have  been,  becaufp  no  com- 
penfation  could  be  made  after  his  wife's  death,  fince 
no  jointure  could  then  be  fettled  on  her. 

So,  where  one  by  articles  made  upon  his  marriage    Cnirtncl 
v/as  to  receive  4000/.  portion  with  his  wife,  vtz.  1500/.    Clieek's  cafs 
in  hand,  and  2,500/.  more,  if  he  made  a  fettlement  in    *^^^^^  '''"^' 
the  fpace  of  three  years  :  Tlie   marriage  took  place, 
and  the  wife  died  within  two  months,  and  before  the 
hufband  had  made  a  fettlemeat  purfuant  to  the  articles. 
And  a  bill  exhibited  by  him  to  be  relieved,  was  dlf- 
miffed. 

Again,  where  one  being  employed  by  the  £/7y?  7'?^?^    Hi.iV.ev.Eaft  ' 
Company  as  their  chief  agent   in  Ii/dia,  covenanted    n'.'^a  ch"''''* 
that  he  would  not  trade  for  himfelf,  or  any  other,  in    Ca'.  198. 
Several  commodities,  under  penalty  of  {o  much  per    This  cafe  may 
pound ;  and  the  penalties  greatly   exceeded  the  val-    }!jp'p'^rt'ed''op. 
ue  pf  the   commodities.      The  covenantor  having    tlicsicun4 

purchafcd 
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[  *  207.  J  *  purchafed  the  prohibited  commodities,  the  compa- 

tiia:  It  was  a  j^y  {•^^^^  forthepeiiahy  in  an  aftionofdebt  for  26,000/. 

and  concern.  The   defendant   filed   his  bill   to  be   relieved;  and 

mtnt,  and  if  though  he  proved,  that  it  was  for  the  benefit  of  the 

rot  up  icd,  company  that  he  fo  traded,  tor  whatever  he  bought  he 

the  company  riii  '     n  i  •  ii-- 

mi.jht  hive  fold  to  them  at  a  jull:  and  market  price  ;  and  that  11  he 
teeij  ruined.  had  not  provided  fuch  goods,  the  company  could  not 
have  been  fuppHed  ;  and  that  fuch  dealings  were  nec- 
eflary  for  the  fupply  and  benefit  of  the  company,  with 
other  favourable  circumftances,  yet  the  bill  was  dif- 
miffed  :  The  reafon  tor  which  feems  to  have  been, 
that  no  compentation  could  have  been  made,  it  being 
impoiTible  to  afcertain  what  damages  might  arife  to 
the  company  from  fuch  trading,  by  the  encourage- 
ment it  would  give  to  other  people. 

Equity  will  not  relieve  againfl  an  agreement,  al- 
though from  the  terms  ol  it,  it  feems  to  be  in  the  na- 
ture ot  a  penalty,  if  it  be  not  really  fo. 
Small  V.  Lord  Thus,  wherc  A.  fold  an  eftate  to  B.  covenanting 
Fitzwilhams,^  againff  incumbrances,  and  particularly  againfl  his 
f  *  208  T'  wile's  dower.  Afterwards  B.  *  articled  to  fell  to  C. 
and  in  the  articles  it  was  agreed,  thatC.  (hould  retain 
4C0/.  of  the  purchafe  money  in  his  liands  for  two  years 
■without  intcrefl ;  and  if  in  that  time,  the  wife  of  A. 
releafed  her  dower,  C.  w^as  to  pay  the  400/.  or  elle  to 
retain  it  abfolutely.  A.  died  ;  his  widow  did  not  re- 
leaie  her  dower  within  two  years,  on  the  contrary, 
fhe  brought  her  writ  of  dower,  but  died  before  a  re- 
covery of  it.  Then  the  vendor  filed  a  bill  to  have 
the  400/.  paid,  urging,  that  it  was  but  in  nature  of 
a  penalty  to  fecure  againfi;  the  dower,  which  was  then 
at  an  end.  But  it  was  alledged  on  behalf  of  the  vendee, 
and  the  court  coincided  in  opinion,  that  the  monef 
retained  here  was  not  in  nature  of  a  penalty,  but 
the  reteniion  was  part  of  the  terms  of  the  agreement, 
and  the  meafure  ot  the  fatisfa61ion  for  the  contingent 
incumbrance  of  dower.  And  as,  had  the  wife  recov- 
ered the  dower,  and  lived  feveral  years,  the  ven- 
dee could  have  had  only  the  400/.  and  would  not 
have  been  permitted,  at  leafl  in  equity,  as  afTignee 
of  B.  to  fue  the  covenant  ot  A.  againfl  his  own 
agreement  in  writing,  which  took  notice  ot  the 
dower,  and  the  covenant  and  agreement  to  retain 
\hz    400/.    as  a    recompenfe    tor   it ;    to    that   tlie 

vendee 
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*  vendee  ran  the  hazard  of  her  living,  he  ought  to  have  [  *  209.  J 
the  advantage  of  her  dying.  And  no  relief  was  given. 

So  where,  among  other  claufcs  and  covenants  in  a  Ponfonby  v. 

leafe  of  lands,  m  Ireland,  for  lives,  renewable  tor  ever,  ^o*™*p^'  ^i* 

dated  in  1719,  there  was  one  that  the  leiTee  and  his  ^,j/et  vide 

heirs,  with  all  their  family,  fliould,  within  one  month  Roife  v. 

from  the  commencement  ot  the  leafe,  live  on  the  ef-  T^i^'^""'    ^ 

,       .  5  .  r    1       1       r  J      r  °  '^ro.  Par.  Ca. 

tate  during  the  continuance  01  the  leale,  and  ot  every  ^^^^ 
other  to  be  made  purfuant  to  the  intent  thereof;  and 
that,  when  he  or  they  fliould  fail  fo  to  do,  the  rent  ot 
125/.  iBj.'g^:'. therein  referved,Ihouldrifeto  thefumof 
i^oA  and  fo  continue  yearly  to  the  end  ot  the  then  de- 
mife,  and  ©f  any  other  demife  thereafter  to  be  made 
purfuant  to  the  covenant  for  renewal,  &c.  In  1729 
the  leafe  was  renewed.  Then  thel'e  leafes  were  afngn- 
ed,  and  the  adignee  in  1748  quitted  the  premifes  and 
never  refided  upon  them  afterwards.  In  Aiigujl  1751 
the  agent  for  the  head  landlord  demanded  the  increaf- 
ed  remt  ot  the  affignee  ot  the  lefiee,  who  freely  paid 
it,  being  a  year  and  a  half's  arrear  ;  but,  at  demand- 
ing, on  the  5th  of  November  following,  another  year's 
arrear,  the  leffee  refufed  to  pay  it :  whereupon  *  the  j[  *  210.  J 
lefTor  diftrained  for  it,  and  the  tenant  replevied,  and 
the  landlord  avowed,  and  proceedings  at  law  were  go- 
ing on  for  recovery  of  the  rent.  Then  a  bill  was  filed 
by  the  afiignee  to  be  relieved  horn  this  covenant,  and, 
on  his  behalf  it  was  urged,  that  this  covenant  for  the 
perpetual  refidence  of  the  leffee  and  his  heirs,  with  all 
their  family,  was  repugnant  to  the  nature  of  the  ef- 
tatcs  demifed,  contrary  to  reafon,  in  reftraiiit  of  natur- 
al liberty,  and  agalnll  the  policy  ot  the  realm  ;  that, 
if  good  in  law,  yet,  being  infertcd  only  for  the  fake 
ot  improvement,  and  to  fecure  the  rent  referved,  the 
fame  had  been  fubftantially  performed,  and  the  defign 
thereof  anfwered  to  the  head  landlord,  as  the  lands  had 
been  always  kept  well  flocked  with  more  than  fufiR- 
cient  to  anfwer  the  rent ;  that  the  large  fine  paid 
by  the  under  leffees  fhewed  the  lands  to  be  of  confid- 
erable  value  above  the  head  landlord's  rent ;  and  that 
the  addiiional  rent  was  in  the  nature  of  a  penalty,  and 
relievable  againll  in  equity.  But,  on  the  other  fide, 
it  was  urged,  that  there  was  no  ground  for  the  inter- 
pofition  ol  a  court  of  equity  to  prevent  the  queltion 
being  tried  at  law,  where  it  was  difputable  ;  and  that 
the  Uffees  fhould  have  eftablifhed  their  titles  there  be- 
fore 


Equitable  Jurisdiction  in  Rjilikvinc 

L  *  211.  ]  fore  thevcame*  into  acourt  of  equity  for  relief ;  that, 
had  the  iinmecliate  leHec  applied  to  a  court  ot  equity 
for  relief  again  I!,  the  covenant  objefied  to,  he  mufl 
have  been  (ent  to  law  to  try  how  far  that  covenant  was 
or  was  notreafonable  :  For,  fuppofmgit  unreafonable, 
unlawful,  or  waived  by  any  aft  ot  thofe  under  whom 
the  leffor  claimed,  all  thefe  were  mere  legal  queftions 
no  way  cognizable  in  equity  ;  that  the  benefit  was 
claimed  as  appendant  to  the  inheritance,  and,  as 
fuch,  being  a  matter  of  freeliold,  was  triable  at  law 
only.  But  it  was  faid,  that  the  covenant  in  quef- 
tion  was  founded  on  the  truefh  principles  of  law  and 
policy.  The  former  fuppofed  the  leflee  refident  up- 
on the  demifed  lands,  manuring  and  improving  them 
for  his  own  and  his  landlord's  benefit,  whofe  rent 
arofe  from  fuch  induflrious  manurance  and  improve- 
Note.  The  ment  of  the  tenant ;  that  a  claufe  of  refidencc  on  the 
queftion  arofe      ^gj-nifed  prcmifcs.  with  an  increafe  of  rent  attending 

on  an  eltate  '^  i        r       r    •  c 

fituate-.u  Ire-  the  lailurc,  was  not  a  penalty,  like  the  lorteiture  oi  a 

land,  where,  man's  eftate  upon  non-payment  ot  a  fum  at  a  certain 

ancTs  *^&c"'^no  ^"^T'  ^'-'*-  ^'^''^^  '^  mutual  agreement  for  public  benefit  ; 

opponur.ity  thc  landlord  letting   his  land  at  an   eafy  rate,  H'hence 

had  Seen  given  the   tenant,  by  raifing  a  comfortable  fubfiitence  for 

I       212.  J  [linifelf,  would  confequently  *  benefit  (he  community 

for  impioving        ,        r  \     ■  ■  -ii  ^  riii-n 

the  country  by  DV  lupplymg  It  With  the  pi'ouuce  ot  that  land  :  init, 
agriculture.  upon  negleftoffo  important  a  confideration,he  juflly 
fubjefted  himfelt  to  an  advanced  rent,  as  a  com  pen  fa- 
tion  tor  the  breach  of  both  a  private  and  public  truft 
repofed  in  him  by  the  landlord.  And  upon  thefe 
grounds  ihe  bill  was  ordered  to  be  difmiffed. 

It  was  contended  in  the  preceding  cafe,  that,  as  no 

demand  for  the  advanced  rent  had  been   made  from 

the  commencement  of  the  non-refidence  in  1748,  un- 

Note.    Theaf.    til   Augvjl  iJSi,    although  the  head  landlord  and  hi^ 

fignees  paying      alienecs  wcll  kncw  of  it;  and,  as  he  had  accepted  the 

the  arrears  ot       rcfcrved  rent,  given  receipts  for  it  in  the  ufual  man- 

inrrcaied  rent,  '  °  ,.  ■^  ,         . 

when  demand.  Ecr  Without  demanding  any  additional  rent,  and  twice 
c'i/eemstoob-  renewed  the  original  leafe  without  making  any  claim 
viateanycon-     ofthefame,  tliis   acquiefccnce  and  thefe  aft s  of  the 

ciiifion  to  be  '  .  . 

drawn  frotn  Icuor  amouutcd  to  a  waivor  ot  tlie  penal'Ly  and 
thr  kiTor's  _  covcuant  ;  efpecially  as  againfi.  the  aflignee,  who  was 
a  purchafer  ior  a  valuable  confideratioit,  and  ought 
not  then  to  be  refoned  to.  Sed  non  allocatur  \  this 
being  part  oi  thc  original  agreement,  which  muil  con- 
tinue as  long  as  thc  leafe,  how  often  foevcr  renewed, 
nn^Iefs  difchargsd  bv  mutual  confent. 


emirTioa  prevl 
«us  ilicrcto. 


Again'st  Unreasonable  Contracts,  £^c, 

*In  all  cafes  where  an  agreement  Is  \'dluntary,  and      [  *  213.  j 
in   favor  ot  one  of  the  parties  ;    the   condition,  al- 
though penal  in  its  efFeft,  will  be  binding  on  the  fa- 
vored party,  if  the  agreement  be  not  llriftly  perform- 
ed. 

Thu?,  where  a  creditor  agreed  to  take  a  furrt  of  Vern,  eio. . 
money  lefs  tlian  his  debt,  foas  it  were  paid  prccifely 
by  fiich  a  day,  and  the  debtor  failed  of  payment ;  a 
bill  filed  by  the  debtor,  fuggefting  foine  equitable 
caufes  why  he  did  not  pay  precifely  at  the  day,  and 
flating  that  he  tendered  the  money  a  day  or  two  after- 
V.'ards,  was  difmifTed  as  cdntaihing  no  equity.  +  Jury  v.  Cor. 

"I'So,  where  a  mortgagee  lends  monev  at  Rvepercenf.    P'e.Chan.iSo, 
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but  agrees   in  the  deed,   that  ir   the  money   be   paid     Nichols  v. 
within  three  rdonths  aftei"  it  becomes  due,  he  will  ac-    Maynaid, 
cept  of  four  per  cent. ;  if  the  mortgagor  does  not  pay    3  A'^'|^°'- 
the  money   within  the  time  fixed,  he  will  be  decreed    v.  Sabine, 
to  pay  the  interelt  at  five  per  cent.  i  Vem.  268. 

And,  where  a  father  made  a  voluntary  fettlement  on  ^em.  456, 
his  eldefl  fon,  \'f\ih.?Lprovi/o^  that  if  he  did  not  pay  to 
his  younger  brother  600/.  at  his  age  of  twenty  one, 
then  the  eflate  of  the  eldefl  fon,  both  at  law  and  in 
equity,  *  Ihould  ceafe,  and,  if  the  money  was  not  i-  '  ^^-  i 
paid,  the  father  granted  away  the  eftate  :  The  court 
would  not  relleye  the  fon,  in  regard  the  conveyance 
was  purely  voluntary,  and  the  father  might  put  what 
conditions  and  reflridllons  he  thought  fit  upon  the 
eldefl  fon. 

But,  if  (on  an  agreement  by  a  creditor  to  take  a  leis 
fum  than  his  original  debt,  provided  it  be  paid  on  a  ; 

day  certain]  the  original  fccurity  be  bettered  by  the  } 

addition  of  other  perfons  added  thereto  ;  it  feems 
queflionable  whether  equity  will  not  relieve,  on  de- 
fault of  payment  of  the  lefTer  fum  at  the  time  flipu- 
lated. 

And  equity  will  give  relief  againfl  the  penalties  of    ViUeiSic^.da-.^ 
bonds  for  performance  of  covenants,  &c.  and  for  that 
purpofe  fuch  coiuts  frequently  fend  the  parties  to  a 
trial  at   lav/,   to  afccrtain  the  damages  in  a  quantum 
dammficatnu 

Uu  Of 


f.  *2J5,  ]  *  Of  the  Pkinciples  on  which  Courts 
OF  Equity  refuse  to  interfere  in 
Cases  of  Agreements. 

THE  principle,  upon  which  courts  of  equity  retain 
bills  for  the  fpecific  performance  of  agreements, 
being,  their  having   power  to  give  a  more  complete 
v;driCh.Rfp.    remedy,  and  render  more   adequate  jui^ice,  accord- 
^i'  S5.  jj^g  jQ  ^i-jg  intent  of  the  parties,  than   courts  of  law  ; 

not  by  binding  the  interell  in  the  lands,  but  by  enforc- 
I  Vez.  447.        ingthe  party  hy  fubpcenaio  carry  the  eontraQ  fpecifi- 
CieTk^'iJun'bi       cally  into  execution ;  it  is  a  general  rule,  that  where- 
1  n.  et  2  Eq.      ever  a  matter  refpefts  pcrfonal  things,  and  lays  mere- 
Ca,  Abr.  19.       jy  jj-j  damages,  th:re  the  remedy  is  at  law  only  :  As 
Su/cfv.Ruucr.'    ^^'ell  becaufe  courts  of  law  can  give  as  full  and  efFea- 
I  P.  Will. 570!    ua,l  a  reparation   in  fuch  cafes   as  courts   of  equity, 
as  becaufe  the  afcertainment  of   damages  is  the  prop- 
er bufinefs  of  a  jury,  and  cannot  be  adjulled   by  the 
confcience  of  a  chancellor, 
f   *  2 1€.  1        *  But  although,  in  cafes  where  the  relief  may  be  as 
VideAliponv.    efTefluaily  had  at  law  as  in  equity,  the  court  will,  if 
Re°'T  ^2!**     ^^^'^  agreement  be  denied  and  the  relief  demurred  to, 
et'^Dupms  v!^'     difmifs  the  bill  ;  becaufe  the  agreement  mufl   be  ef- 
Dukc  of  King,    tablifhed  by  a  jury  before  it  can  be  carried  into  efFeft, 
"ued  '''"*  ^"'^'  ^^'^'"  ^^  ^^  eflabllflied,  lays  in  damages  only  :  As, 

if  a  bill  be  brought  on  a  covenant  to  pay  a  certain 
furn,  and  the  deed  is  denied  ;  yet  if  the  relief  be  not 
demurred  to,  but  the  defendant  anfwers  (vi^hethcr  he 
denies  the  agreement  or  notj  the  court  will  decree 
thereupon  on  the  hearing  ;  becaufe  the  defendant 
admitted  the  jurifdiftion,  by  anfwering  and  putting  the 
agreement  in  iffue,  and  not  demurring. 

But  in  fuch  cafe,  if  the  agreement  be  denied  by  the 

anfwer,  and  be  not  proved  in  the  caufc  by   two  wit- 

neffes,  but  only  by  one  ;  the  court  \v'ill  make  an  order 

to  try  it  at  la^v,  and  retain  the  cafe  upon  the  equity 

referved. 

1  Lq-Ca.  Abr.      Another  exception  to  this  rule,  as  to  cafes  laying  in 

17.1  Bac.Abr.    damages  only,  is  taken,  where  any  matter  of  fraud  is 

69.  Chan. Rep.    j^\^^^  vvith  the  damages:  for  this  brings  the  cafe  with- 
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in  the  ^r<?/;<?r*  jurifdiftion  of  a  court  of  equity  which  [  *  217.  J 
will  then  retain  the  bill,  and  dire6l  an  ifTue  to  afcer- 
tain  the  damages  upon  2i  quantum  dammficatus.  As  if 
A.  bring  an  afction  of  covenant  at  law  for  damages, 
and  B.  file  a  bill  for  an  injunftion,  upon  the  equita- 
ble fuggeftion,  that  the  covenant  was  obtainedbyiraud, 
there  it  A.  file  his  crofs  bill  for  relief  upon  thatcovenant, 
the  court  will  retain  it  ;,  becaafe  the  validity  oi  the 
covenant  is  brought  into  dilpate  in  that  court,  and  on 
a  ground  properly  cognizable  there  :  And  theretore, 
if  the  validity  of  the  deedbeeflablilhed,  the  court  will 
direft  an  iffueto  afcertain  the  quantum  ol  the  danui- 
ges. 

And,  even  where  no  fraud  is  fitggtjled,  if,  from  tha 
nature  of  the  agreement,  a  fpecific  execution  is  necel- 
fary  to  do  eff'.dual  jujiice,  and  anfwer  \\\e  Juh/iantial 
intent  of  the  parties ;  courts  of  equity  will  decree  the 
agreement  fpecifically,  though  otherwife,  the  propsr 
remedy  would  be  the  recovery  of  damages  :  As  it  the 
contraft  be  to  perform  fomething  relating  to  perfonal 
things  at  feveral  diftin^t  times,  or  at  a  future  period. 

Thus,  where  A.  afligned  feveral  flrares  of*  the  px-    I    ^  ^.^S.  J 
clfe  in  Ireland  to  B.   and  B.  covenanted  to  fave  A.    ^.^^^'^'s'^  *- 
harmlels  in  refpeft  of  thataHignment,  and  to  Hand  in    i  Vern.  i8g. 
his  place  touching  the  payment  to  the  king,  and  oth-    S-  ^-  ^  Chan. 
er  matters  that  were  to  have  been  performed  by  him  ;    ^  Bac.Vbr.6Q. 
A.  in  a  bill  filed,  fuggelled   that  he  was  fued  by  the    efideBuxtoa 
king  for  20,000/.  and  that  B.  by  agreement,  ought  to    "-  Lifter, 
have  paid  it,  and  therefore  prayed  a  decree  againff  B.    fjande'ine  v. 
to  pertorm  the  agreement  in  fpecie  :  It  was  objefcied,    Wilkes, 
that  this  was  no  proper  fubjetl  for  equity,  nor  any     *  Kq-  Ca.Abr. 
thing  that  the   court  coidd  decree  ;   for  here   was  no    Moore  v/Hait, 
fpecific  covenant,  buta general  and  perfonal  covenant  -1  Vem.  201. 
for  indemnity,  which  founded  only  in   damages,  and    E' vide  another 

,j  1  r  •        1    •  •        /    r        •    11      •         7  •       exception  in- 

couid  not  be  alcertamed  ni  equity  (elpecially  m  tn'is    f,a  Dr.  Bettef- 
cafe:  there  being  no  breach  of  the   covenant  afligned    worth  v. 
inthebillj  for,  a  fuit  having  been  brought  bv  the  king,    Pf^"""'^,^ 

...  Q  '  '^'     Chso'ci  of  St 

was  not  in  itfelf  any  breach.  But  the  Lord  keeper  pa^is. 
decreed,  that  B.  fhould  perform  his  covenants,  and  dt- 
refted  it  to  be  fent  to  a  mafter ;  and  that,  toties  quoties^ 
any  breach  ffiould  happen,  the  mafter  fhould  report  it 
fpecially,  that  the  court,  if  occalion  fhould  be,  tnight 
dire£f  a  trial  on  a  quantum  dammficatus  :  His  lord- 
fhip  conceiving  it  confcionable,  that  B.  fhould  be  de- 
creed to  clear  A,  from  all  thefc  fuitsand  incumbranc- 
es within  M  reafonablc  time. 

So, 


PRIN'CIfLES    ON    WHICH    CoURTS  OF    E^UITif 

[^  *  219,  ]  *  So,  uhere  a  bill  was  founded  upon  articles  for 
XcviuVci'.cd  ^^^^  ^^  eiglit  hundred  ton  oi  iron,  to  be  paid  for  in  a 
3  Aik.  384,  et  certain  number  ot  years,  and  by  inllalments,  a  Ipe- 
vide  Duke  of      (-[f^^.  performance  was  decreed. 

Ward'ateT  ^*        Again  fuppofe,  that  two  partners  fliould  enter  into 
ibid.  an  agreement  by  a  memorandum  to  carry  on  a  trade  to- 

gether, and  it  fiiould  be  fpecified  in  the  memordndani, 
that  articles  lliould  be  drawn  purfuant  to  it,  and  be- 
fore they  were  drawn  one  of  the  parties  fled  off,  and 
a  bill  were  filed  :  There  could  be  no  doubt,  but  that 
a  court  of  equity  would  decree  a  fpecific  execution, 
although  the  contra61  related  to  a  chattel. 

And  it  is  obfervable,  that  in  all  cafes  of  agreements 
refpetling  things  real,  where  the  bill  is  filed  on  be- 
half of  the  vender,  in  which  cafe  the  relief  prayed  is 
applicable  to  money  only,  courts  of  equity  do  ncver- 
thelels  decree  a  fpecific  execution:  The  principle  up- 
on which  fuch  courts  govern  themfelvcs  in  this  cafe 
is,  that  upon  mutual  articles  there  ought  to  be  mutu- 
al remedies  :  but,  it  the  vendee  had  a  remedy  both  at 
I  *  220.  J  law  and  in  equity',  *the  ven,dor  would  not  be  upon  a 
par  with  him,  unlefs  he  alfo  had  the  fame  remedies. 
Befides,  the  remedy  the  vendor  has  at  law,  is  not  a 
remedy  adequate  to  that  ^v•hlch  he  has  in  equity  ;  for, 
at  law,  he  can  only  recover  the  diiference  between 
what  he  actually  fells  for,  and  what  he  agreed  for,  in 
damages  ;  whereas  equity  ;'/ill  give  liira  the  whole 
fum. 

Thus  much  having  been  obferved,  upon  the  general 
principles  on  which  courts  of  equity  retain  or  difmifs 
bills  for  the  fpecific  execution  of  agreements,  upon 
matters  apparent  upon  the  face  of  them  ;  the  next  ob- 
3e6l  of  our  attention.feems  to  be,  what  circumftanceSj 
conne61ed  with,  or  arifing  out  of  the  contracfs  thcm- 
felves,  will  be  a  reafon  for  refuhng  the  aid  of  the 
court  upon  the  general  merits.  And  in  the  purfuit  of 
this  enquiry  I  fliall  confider, 

Firft,  What  circumffances  furnifh  a  ground,  for 
courts  of  equity  to  refufe  interfering  in  cafes  of  agree- 
ments.    And, 

Secondly,    What  circum  fiances  have  been  con- 

fidered 
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*  {idered  as  not  furnifhing  a'ground  for  courts  of 
equity  to  refufe  the  exercife  of  this  power  in  fuch 
cafes. 

On  the  firit  of  thefe  heads  of  enquiry,  it  is  obferv- 
able,  that  courts  ot  equity,  having  neccllarily  a  di(- 
cretion,  (not  an  arbitrary  difcretion,  but  a  difcretion 
iounded  upon  certain  grounds,  and  governed  by  fixed 
rules  ot  equity)  in  the  exercife  of  their  jurifdittion, 
in  making  decrees  for  carrying  contrafts  into  execu- 
tion in  fpecic ;  becaufe,  were  it  otherwife,  they  might 
be  obliged  to  make  decrees  tending  to  the  ruin  of 
one  of  the  parties  to  a  contraft,  which  v.-ould  be  re- 
pugnant to  the  end  of  their  inftitution  :  Therefore  no 
rule  is  better  eflablifhed  than,  thai  every  agresment,  to 
merit  the  inter pofition  of  a  coitrt  oj  equity  in  its  favour^ 
viujl  be  fair,  juji,  reafonable,  bona  fide,  certamin  all 
its  parts,  mutual,  u/eful,  made  upon  a  good  or  valua^ 
hUconfideration,  not  merely  voluntary,  conjijtent  witk 
the  general  policy  oJ  a  zvell-regulated  fociety,  and  free 
from  fraud,  circumvention,  or  furprize ;  or  at  leaft 
fuch  agreement  muft,  in  its  eifeQ,  ultimately  tend  to 
produce  a  jufl  end.  If  any  of  thefe  ingredients  are 
■wanting,  or  that  objeft  be  not  in  *  view,  courts  of 
equity  will  not  decree  a  fpecific  perForinarice. 

Therefore,  if  there  be  any  concealment  of  a  cir- 
cumllance  difadvantageous  to  one  parly  to  an  agree- 
ment, by  the  otlier,  fo  as  to  lead  the  former  into  a 
raifconception  ;  that,  when  fuggcfted  and  proved, 
will  be  a  folid  objeftion  Xo  decree  a  performance  in 
fpecie. 

Thus,  where  the  defence  to  a  bill,  for  cornpelling 
the  execution  of  an  agreement  for  purchafe  of  an  ef- 
tate,  "and  payment  of  the  purchafe  mone}',  was,  that 
the  ellate  had  been  reprefented  to  the  defendant,  as 
clearing  a  neat  rent  ot  90/.  per.  annum,  and  no  noiice 
had  been  given  him  of  the  neceffary  repair  of  a  wall 
to  proteft  the  eftate  from  a  river,  which  would  occa- 
fion  an  outgoing  of  ^o'.  per  annum  ;  and  it  appeared 
upon  evidence  that  there  had  been  an  indullrious  con- 
cealment of  this  circumllance  during  the  treaty  :  The 
court  difmiffed  the  bill. 

Upon  the  fame  principle  of  unfairnefs  jnifrcprefent- 
ation  is  held  a  good  objeftion  to  a  fpecific  perform- 
ance. 


[  *  221.  ] 


[  *  222.  ] 
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\  *  223.  ]  ance.  Therefore,  where  an*  agreement  had  been  made 
ex  vide  Bieie-  f^j-  t].jg  fajg  of  timber  trees,  and  a  bill  inftitiited  to  car- 
a'Brovvn'spar!  ry  it  into  execution,  it  was  objc6led  that  there  had 
C«.  535.  ct  been  mi/repre/euiation  ;  for  the  purchafer  had  been 
Frank  v.  induced  to  give  30,50/.  for  the  trees,  by  being  told  by 

tan  ,  in  ra,  ^^^^  vendor,  that  two  timber  merchants  had  valued  it 
at  2800/.  which  he  faid  "  Avas  true  upon  his  honour, 
and  that  when  he  faid  upon  his  honour  the  vendee 
ought  to  believe  him  •,"  when,  as  it  came  out,  the  tim- 
ber merchants,  upon  wdiofe  judgment  the  vendee 
bought,  did  not  fet  any  greater  valuation  than  2500/. 
upon  the  timber  :  Lord  Harduicke  thought  this  fuch 
an  ingredient  in  the  contract,  as  ftiould  induce  the 
court  not  to  decree  a  fpecific  performance. 
Per  Lord  So,  no  equity  would  arife,  it  the  mifreprefentatlon 

^'"S.  were,  as  to  the   identical  berfon  on  whofe  behali  the 

contratl  was  entered  into.  And,  therefore,  if  one, 
being  about  to  fell  an  ellate,  fhould  be  informed  by  A. 
that  the  vendor's  brother  defired  to  be  the  purchafer  : 
and,  thereupon,  the  vendor  fliould  declare,  that  his 
brother  Ihould  have  a  better  pennyworth  than  another 
perfbn,  and  fliould  article  with  A.  for  the  fale  of  it 
at  an  under  value  :  If  it  fhould  turn  out  that  the  pur- 
r  '  --4'  J  chafe  \\'as  in  truth  *  made  for  a  (franger,  equity  would 
not  decree  an  agreement  fo  procured  to  be  executed 
in  fpecie. 
Philips  V.  And  in  the  cafe  of  Philips  againfl  the  Duke  of 

Duke  ofBuc  .     "^nQkm^hayn,  which  arofc  on  an  agreement   between 

mghain,  ^  i        ■        7  j      r  1     1       t-n     1 

1  Vera,  227,  Lord  Nottingna?n  s  lecretary  and  the  Duke,  who  was 
led  by  him  to  conceive  that  he  was  treating  for  Lord 
Nottingham,  or  tor  his  fon  ;  and  thereupon  declared 
himfelf  willing  to  oblige  any  of  that  family,  and  faid, 
that  if  the  chancellor  would  take  any  way  to  fatisfy 
himfelf  of  the  value,  he  fhould  fet  his  own  price  ;  but 
it  turned  out,  that  in  truth,  the  chancellor's  fecretary 
was  employed  for  the  plaintiff,  who  had  formerly  been 
in  treaty  with  the  Duke,  which  was  broken  off  on  a 
difiigveement  in  price;  and  the  duke,  afterwards  dif- 
covering  this  deception,  retufed  to  proceed  in  the 
fale,  and  a  bill  was  filed  to  compel  him  to  execute  the 
agreement  :  The  lord  keeper  faid,  that  there  not 
having  been  fair  and  open  dealing  in  managing  the 
affair,  and  the  duke  appearing  to  have  been  mifinform- 
cd  and  drawn  in,  he  would  not,  in  equity,  carry  it  in- 
to execution  for  the  benefit  of  a  ftranger  ;  and  dii- 
:nifled  the  bill. 

But 
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*  But  in  the  lafl  cafe  the  Lord  Keeper  declared,    [  *  925.  ] 
that  if  the  bill  had  been  brought  in  the  name  of  the 
Lord   Chancellor  or   his   fon,  and  he   would   have 
patronized  the  purchafe,  the  articles  muft  have  been 
decreed. 

And  where,  by  a  fortuitous  concurrence  of  circura-^ 
ftances,  a  mifconception  arofe,  without  any  aftual 
mifreprefentation  or  deceit,  and  the  fale  of  an  eflate 
by  au61ion  was  hurt  by  the  a£l  of  an  agent  for  the 
vendor  in  conjun£lion  with  the  vendee  ;  the  Mafler 
of  the  Rolls  confidered  that  as  a  ground  to  refufe  the 
interpofitions  of  the  court  to  carry  the  agreement  in- 
to execution,  although  he  did  not  deem  it  a  ground 
to  fet  it  afide. 

The  material  fa61s  of  the   cafe  above  alluded  to    Twining  v, 
were  thefe.     A.  B.  and  C.  (truftees  under  a  will  for    TaJgm'v, 
the  fale  of  eflates)   put  them  up  by  auction.  Previ-    Twining, 
ous  to  the  fale  it   was  agreed,  that  the  firft  lot  fhould    ^han  "'*  88^* 
not  be  fold  under  a  certain  price  ;  but  if  that  was  fold    foi.  3,6. 
the  reft  were  to  go  at  what  they  would  fetch.     The 
agent  for  the  vendor   attended,  and  was  acquainted 
with  this  arrangement.     He  being  an  attorney,  a  cli- 
ent of  his  came  up   to  him,  and  direfted  him   to  bid 
for  him,  which  he  *  did,  and  the  firil  lot  was  knock-    f  *  226.    l 
ed  down  to  him  at  the  price  fixed.     The  others  -were 
alfo  bought  by  him.  The  principal  part  of  the  eftates 
turning  out  afterwards  to  be  freehold,  and  not  copy- 
liold,  as  fuppofed,   the  truftees  refufed,   to  complete 
the  contraft;  and   thereupon  a  bill   was  filed  by  the 
vendee  to  have  a  fpecific  performance,   and  another 
bill  by  the  truftees  to  fet  afide  the  contraft.  And  Sir 
Lloyd  Kcnyon,  then  Mafter  of  the  Rolls,  was  of  opin- 
ion, that  although   no  fraud  was  imputable  to  any  of 
the  parties,   yet,  as  by   an  inadvertent  a61:,   the  agent 
for  the  vendor   was  in  a  fituation  that  hurt  the  fale, 
•and  was  put  in  that    fituation  by  the  vendee,  It   was 
therefore  not  fuch  a  cafe  as  he  could  decree  to  be  fpe- 
cifically  carried  into  execution,  though  he  would  not 
fet  the  contraa  afide.     He,  therefore,  difmiffed  both 
bills,  leaving  the  parties  to  their  remedies  at  law. 

If  a  contraft  be   entire,  and  inequitable  in  part.     Rich  r,  Sydciv 
equity  will  not   apportion  relief.     Therefore,   where    l^am,  »  Chan, 
one,  upon  the  loan  of   go/,  had  got  a  bond  from  the    ^^'  ^'^^* 
borrower  of  i6oo/.  conditioned  for  payment  of  800/. 
and  judgment    thereupon  ;    and  the   latter  was    in 
right  of  his  wife  entitled   to  certain   lands,  of  which 

other 
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I  *  22 J,  ]    *  Other  perfons  were  feifed  in  trufl  for  her :  The  court 
would  not,  on  bill  tor  that  purpofe,  fubjeft  thofe  lands 
/  to  the  fdtisfaftion  of  the  obligation ;  becaufe  the  fecii- 

rity  was  gotten  when  the  obligor  was  drunk,  and  there- 
tore  the  Lord  Keeper  would  not  give  the  obligee  any 
relief  iii  equity,  not  fo  much  as  for  the  principal  he 
had  really  lent. 

An  agreement,  Ttnreafonable,  exorbitant,  and  made 
with  a  perfon  of  weak,  intellecis,  although  in  part  exe- 
cuted, will  not  be  fpecifically  decreed. 
Edwards  V.  Thus,  where  A.  fold  B.  a  copyhold  eflate  of  the 

Heather,  Sel.  yearly  value  of  \6L  on  which  there  was  timber  to  the 
Ga.  Ch.  3.  et      value  of  1,50/.  for  6Q0/.  and  covenanted  to  furrender 

vide  2  Brqwii  J      .  .    \  "  ,   .  ^r■    1       1  j   d  -j 

Par.  Ca.  415.  ^^  OH  or  before  the  cnluing  MLcnaelmas ;  and  i3.  paid 
42^-.  Max,  iq.  \cs.  in  part  of  the  purchafe,-  entered  on  the  premifes, 
5»  '**  cut  down  timber,  Itocked  the  land/  and  aSed  as  own- 

er. A.  proved  he  hadgiv^en  notice  in  writing,  that  h« 
would  furrender  next  court  day,  and  atteaded  accord- 
ingly. On  the  behalf  of  B.  there  were  feveral  proofs 
that  he  was  difordered  in  his  fenfes,  and  it  was  alledg- 
ed,  that  as  no  cuftom  was  fhewn  whereby  the  tenant 
r  ^  £28,-  7  ■^^'^s  authorized  to  cut  timber,  it  mull  *  be  confidered 
that,  according  to  the  common  law,  he  had  no  luch 
power,  and  therefore  a  plain  impofition;  And  the 
chancellor  being  of  opinion  that  here  was  a  great 
over-value,  and  that  the  vendee's  cutting  down  tim- 
ber was  a  proof  of  his  folly,  becaufe  a  direft  forfeit- 
ure ;  and  alfo  obferving,  that  it  was  a  matter  merely 
at  law,  as,  if  the  furrender  had  been  had,  an  action 
would  have  laid,  difmifTed  the  bill. 

But  exorbitancy  of  price,  uncoupled  with  circui'r'- 
flances  of  fraud,  has  not  yet  been  determined  to  be  a 
ground,  for  the  court  of  Chancery  to  refufe  its  inter- 
pofition  on  belialf  of  the  vendor  of  an  eftate. 
J^''f^,*'*  Am,  Tlie  firfl  cafe  that  occurs  of  this  kind  is  that  of  Keen 

p^ep.  f '  zna  Stukelx,  which  aroie  m  the  court  of  Jixchequer, 

on  a  bill  filed  to  compel  the  fpecific  execution  of  an 
agreement  for  a  fale  of  land  at  forty  years  purchafc, 
which  was  decreed  accordingly  in  the  court  of  Ex- 
chequer :  but  on  appeal  to  the  lords,  this  decree  was 
reverfed  on  another  ground,  which  will  prefently  be 
Hated. 
But  although  exorbitancy  ol  price  has  not  yet  been 

held 


Refuse  TO  Interfere  WITH  CoNTRACTs,;Scc» 

*  held  a  ground  to  refufe  the  intcrpofition  of  a  court    [  *  229.  j 
oF  equity,  to  decree  the  execution  of  an  agreement 
free  from  any  imputation  of  fraud  pra^ifed  upon  the 
bppofite  party  ;  the  rcaibn  for  which  feems  to  be,  that 
layirig  afide  all  fraud  andinftitiuions  cf  pohtive  law,  / 

it  is  the  confent  of  parties  alone,  that  fixes  the  juft 
price  of  any  thing,  without  reference  to  the  nature  ot 
things  themfeives,  or  to  their  intrinfic  value ;  and  that, 
therefore,  a  man  is  obliged  in  confcience  to  perforrii 
a  contract  which  he  has  entered  into,  although  it  be  a 
hard  one  :  Yet  a  court  of  equity  will  not  decree  a  fpe- 
cific  execution  of  a  bargain,  havirig  this  quality  im- 
putable to  it,  unlefs  the  party  applying  for  its  afliftance 
be  capable  of  performing  flri6tly  ^>;hatever  is  flipulat- 
ed  to  be  done  on  his  part.  For,  in  fuch  cafes,  thofe 
courts,  *:onfidering  a  bargain  as  an  entire  thing,  which 
ought  to  be  performed  in  toto  on  both  fides,  or  not 
performed  on  either;  and  that  the  party  calling  tor 
its  aid  in  a  cafe  of  hardihip  has  no  ground  to  require 
it,  when  he  himfelf  cannot  perform  his  bargain,  unlefs 
he  be  permitted  to  diCcharge  it  in  part  by  compenfa- 
tion,  afuime  a  difcretion  to  refufe  interfering.  Uporl 
this  principle  the  Houfe  of  Lolrds,  in  the  beforemen-  ^ 

tioned  cafe  of  Keent  and  Stukely,  *reverfed  the  judg-  L  *  '^2P'  .1 
mentofthecourtof  exchequer;  becaufe,  bythe  agree- 
ment, the  vendor  flipulated  that  he  would,  on  or  be- 
fore the  2f)th  of  September  then  next  enluing,  at  the 
proper  colls  and  charges  of  the  vendee,  make  to  him, 
his  heirs,  andafhgns  for  ever,  a  good  elfate  in  feefim- 
ple,  to  the  fatistatdion  of  the  appellant  and  his  coun- 
fel ;  and  the  title  could  noi  be  proved  to  have  been 
made  out  by  that  time,  by  reafon  ot  a  flip  in  form  ; 
without  which  being  done,  the  vendor  could  not  en- 
title himfell  to  the  purchafe  money. 

So,  where  the  plaintiff,  in  a  bill  for   fpecific    per-    Hanircrv. 
formance,  agreed  to  fell  his  manor  and  lands  to  the    Ey'es,  21  vin,- 
defendant,  bv  a  particular  or  rental,  wherein  the  man-    ^  ^  *  ^,^°*  a^'* 

1  i'-  •  17  1         r  2  tq.  La.  Abr« 

or  and  royalties  were  mentioned,  but  no  value  let  up-  20,  Pi.  16.  ^ 
on  them  therein  ;  and  it  happened  that  the  plaintiff 
had  no  title  to  the  manor,  but  had  been  in  poffeflion 
of  the  royalties  for  feveral  years ;  It  was  objefcled, 
Firft,  that  the  contract  was  at  the  rate  of  forty  fix  years 
purchafe,  which  was  an  exorbitant  price ;  and,  Second- 
ly, Ihat  though  no  value  was  let  upon  the  manor  and 
royalties  in  the  particular,  yet  they  were  valuable  in 
themfeives  ;  and  that  therefore,  fm.ce  the  plaintiff 
W  %v  could 
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[^  ^  231.  J  could  not  perform  his  part  of  the  *  agreement,  by  con- 
veying the  manor,  he  ought  not  to  have  the  aid  of  a 
court  of  equity  to  compel  the  defendant  to  pay  the 
money,  fince  the  defendant  could  net  have  the  full 
?;enefit  oi  the  agreement :  And  upon  this  ground  the 
bill  was  difmilfed,  although  it  was  acknowledged  that 
the  manor  was  of  little  or  no  value. 
^'-'■r*''r  ^°'  "where  lands,  of  180/.  value  yearly,  were  bar- 

chzn^y/^.'  gained  for  at  thirty-five  years  purchafe,  and  the  ven- 
*tvidr2  Chan,  dor  Covenanted  to  convey  freehold,  and  about  thirty 
O.,  17.  acres  proved  to  be  copyhold;  the  court  of  Chancerv, 

M2X,   in  Eq.  1    •       1       •  .1  3  1  1    •  •  r     r    \ 

,^  ^  this  being  tlien  deemed  an  exormtarrt  price,  refufed, 

on  a  bill  lor  that  purpofe,  to  decree  a  fpecific  perform- 
ance, even  though  the  vendor  offered  to  procure  an 
enfranchifement  of  the  land,  or  to  make  any  compen- 
fation  in  the  price  :  For,  per  curiam,  this  is  a  cafe 
proper  for  a  jury  at  law  to  confider  o-f,  who  may  mit- 
igate the  damages  according  to  what  the  circumftanc- 
ss  Ihall  appear  to  be  ;  but  a  court  of  equity  can 
take  no  advantage  of  fuch  circumltances,  but  mufif 
either  decree  an  execution  of  the  agreement  or  dif- 
jpifs  the  bill.  And,  therefore,  a&  the  plaintiff  cannot 
perform  his  part  of  the  agreement,  becaufe  part  of  the 
f  ■■*  232.  J  lands  being  *  copyhold  cannot  be  conveyed  within' 
tlie  meaning  of  thefe  aniclcs,  the  words  thereof  being 
all  of  them  proper  for  convcyaaces  at  common  law 
only,  the  plaintiff  ought  to  be  left  to  make  the  moft 
of  it  he  can  at  lav/,  and  not  aided  by  a  court  of  equity, 
Thompr-^nv.  Bvxt,  if  a  contrail  be  upon  equal  terms  at  the  time 

^tI'^^^d*   r-      at  which  it  is  entered  into,   howsver  unequal  it   be- 

2  Kro.  Far. La.  ■     ■>         r  x.  r  •  n 

Ai ,,  come  at  a  iu!ure  period  on  iunlcquent  circumltances, 

a  court  of  equity  will  ncverthclels  carry  it  into  execu- 
tion. Therefore,  where,  during  the  execution  of  the 
South  Sea  fcheme,  A.  agreed  with  B.  to  pay  him  920/. 
per  cent,  for  South  Sea  Hock,  the  court  of  Chancery, 
although  that  Hock  Icll,  between  the  time  of  entering 
into  the  contrail  and  performing  it,  to  par,  decreed  it 
to  be  carried  fpecifically  into  execution;  and  that  de- 
cree was  affirmed  on  appeal  to  the  Houfe  of  Lords. 

Upon  the  fame  principle,  if  A.  were  bound  to  tranf- 
fer  ilock,  on  or  before  fuch  a  day  to  B.  and  A.  fuffc*- 
ed  the  time  to  elapfe,  and  then  the  ftock  rofe  ;  A* 
«.vould  Hill  be  obliged  to  transfer  fo  much  ftock  in 
fpecie,  at  the  price  it  bears,  and  to  account  for  all  the 

dividends 
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y^  dividends  from  the  time  at  v;hich  it  ought  to  have    [  *  233,.  ] 
been  transierred. 

That  an  agreement  is  not  made  bonajide,  is  confide    C\vX6l  v. 
cred,  in  equity,  as  a  good  objeftion  to  its  being  car-    ^  veni.  "V-  ct 
ried  into  execution  in  fpecie.Theretore,  where  one  tail-    vide  Small  v.   " 
ing  in  his  trade,  compounded  with  his  ci'editors  at  fo    Brackk-y, infra. 
much  in  the  pound  to  be  paid  at  the  time  therein  men- 
tioned ;  and,  he  having  tailed  in  payment  at  the  pre- 
cife  time,  fome  of  the  creditors  reiufed  to  (land  to  tlie 
agreement ;  the  court,  on  a  bill  tor  a  fpecific  per- 
formance, \youid  not  decree  an  execution  fpecifical- 
ly,  it  appearing  in  the  caufe,  that  the  trader,  to  draw- 
in  the  reft  of  the  creditors,  had  made  an  underhand 
agreement  with  fome  oi  them  to  pay  them  their  whole 
debts,  though  apparently  they   v/ere  to  accept  of  the 
compofition  ;  which  was  a  fraud  and  deceit  on  the 
reft  of  the  creditors. 

Again,  uncertainty  and  want  of  mutuality  are  deci- 
five  objeflions,  in  equity,  to  the  fpecific  execution  of '' 
an  agreement. 

Thus,  where  A.  fettled  a  manor  on  truftecs,  to  be    Rromky  v. 
by  them  fold  atter  his  death,  and  *  directed  the  men-    j    ^"20*.    1 
ey  thereby  arifing  to  be  difpofed  of  as  in  the  fettle-    o  Vcrn.  4*1  r.. 
ment  mentioned,   &c»  with  a  power  of  revocation  ;    et  vide  GUb. 
and  afterwards  A.  on  the  marriage  of  B.  with  one  of    pjaiTv^^BuUer 
his  daughters,  covenanted,  that,  it  B.  furvived  him,    tq.  Ca.  Abf. 
and  had  iffue  by  his  daughter,  be  IhouJdhave  the  man-    «0'  7» 
or  for  1500/.  lefs  than  any  other  purchafer  would  give 
for   the  fame^  and  A.  afterwards  revoked  the  fettle- 
ment,  and  difpofed  of  the  land  to  other  ufes  than  thofe 
therein  :  The  court,  on  a  bill  tiled  tor  a  fpecific  per- 
formance of  the  covenant,  refuted,  upon  the  hearing, 
to  decree  it ;  firft.  on  the  ground  of  the  uncertainty 
of  it,  becaufe  it  the  eftate  was  not  to  be  fold,  but  B. 
was  to  have  it,  it  was  not  practicable  to  know  what  a 
purchafer  would  give  for  it.     Secondly,    becaufe   it 
was  not  mutual ;  for  B.    v/as  not  bound  to  take   it  at 
any  price,  and,  as  the  covenant  was  worded,  if  B.  had 
died  in  the  life-tirnis  of  A.  the  covenant  would  have 
been  of  no  etfeft. 

But  it  is  fufficient,  if  thereby  mutuality  at  the  time 
the  agreement  is  entered  into.     And  therctore,  in  the 
before  mentioned   cafe   of  Staptlton  arid   Sfainltort,    Stapilton  v, 
where  an  agreement  was  had  b'-tween  two  Irroihers,    f X'k°"o. 

the 
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t{Bcn'»ii  >'. 
Benfou,  i  P. 
V/iU,  130. 
5I101 1  V.  Wood, 
ibid.  470.  ct 
vide  Go\lmer 
V.  Paddifton, 
t  Vent.  353. 
S.  C.  2  Vein. 
48.   Et  note, 
Duliuftioii  be- 
tween money 
and  iand  (o  cir- 
cumftanced. 
Koie  Lord 
King  iiiEyres's 
ca!e,  3  P. 
Will.  J3;  and 
afterwards  in 
Air.  Onflow's 

ca1e,c! ted  ibid, 
etqP.WiU.S. 
refufcd   to 
make  fuch  de- 
cree in  favor 
o^  tenant  in 
tail,  with  re- 
mainder in  fee 
in  himfelf,  on 
the  ground  that 
a  fine  was  a 
thing  that  took 
up  time  ;  butj 
r.otwiihftand- 
ing  this,  Lord 
Parker's  rule 
in  Short  and 
Wood,  conlo- 
iiantto  the 
principal  cafe, 
has  been  gener- 
lally  followed, 
and  is  now  the 
law.     Thcfe 
cafes  feem  to 
be  founded  on 
the  ground.that 
the  (tatuie  de 
Donis  does 
cot  extend  to 


the  elder  of*  whom  wasfuppofed  to  have  been  tenant 
in  t;3ll  under  an  old  fettlement,  but,  infa6>,  was  not  fo, 
being  illegitimate;  alter  theagreement  entered  into  the 
elder  died  ;  it  was  objefted  on  a  bill  filed  by  his  heir 
for  a  fpecific  execution,  that  it  was  not  }iuitual  and 
equal,  ior  that  an  akeraticn  as  to  their  niufual  benefit 
had  happened  by  the  dcaih  ot  the  elder ;  it  being  laid, 
that,  if  the  elder  had  been  legitimate,  his  heir  (the 
plaintiff)  would  not  have  been  compelled  to  fuffcr  a 
recovery,  becaufe  the  iffue  in  tail  was  not  compella- 
bJe  to  perform  the  covenants  oi  his  ancelfor,  tenant  in 
tail.  But  Lord  Hardwuke  obferved,  on  this  objec- 
tion, that  during  both  iheir  }ives,  the  benefit  and  ob- 
jeftion  was  mutual,  and  the  elder  would  have  been 
equally  compellable  to  fuffer  a  recpvery  with  the 
younger;  and,  the  chance  being  at  firft  equal  v.-hich 
died  firft,  it  would  bie  hard  to  fay,  that  the  aft  of  God 
Ihould  hinder  the  agreement  from  being  carried  into 
extcudon. 

A  court  of  equity  will  not  make  a  decree  that  wilt 
be  vain  and  nugatory  ;  and,  therefore,  will  not  diretf 
any  thing  to  be  done  that  mull  be  ufelefs.  It  is,  con- 
fequently,  a  rule  of  equity,  that  tit  money  be  devifed 
to  be  laid  *  out  in  the  purchale  of  Jands  to  be  fettled 
on  one  of  his  heirs,  the  pedbn,  for  whofe  benefit  the 
purchafe  is  to  be  made,  may  come  into  court,  and  pray 
to  have  the  money  itfeli,,  and  that  no  purchafe  may 
be  made  :  Becaufe  no  one  has  an  interefl  in  it  but 
himfelf. 

And  the  fame  rule  prevails  in  equity,  where  the  ap- 
plicant is,  tenant  in  tail  of  money,  it  the  remainder  in 
fee  be  limited  to  himfelf. 

JThus,  where  2000/.  were,  before  marriage,  agreed 
by  articles  to  be  invefled  in  a  purchafe  of  lands,  to 
be  fettled  to  hufband  and  wile  for  their  lives,  remain- 
der to  the  heirs  of  the  body  of  the  wife  by  the  huf- 
band, remainder  to  the  heirs  of  the  hulband  ;  the 
hu{band  received  the  money,  then  the  wife  died,  leav- 
ing a  fon  and  three  daughters,  and  afterwards  the  huf- 
band died  inteftate  :  Then  the  eldeft  daughter  took 
out  adminiftration  to  her  father,  and  the  fon  inflituted 
a  fuit  againfl  her  io  have  the  money  paid  to  him,  ele6f- 
ing  that  it  fhould  not  be  laid  out  in  land.  It  was  ob- 
jetfed,  that  this  might  be  a  prejudice  to  the  fiflers, 
who,  if  the  lands  were  to  be  fettled,  and  afterwards 

the 
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tliC  Ton  fiiould  die  without  *  iffue  and  without  levy- 
ing a  fine,  would  be  entitled  to  them  under  the  cou- 
lingencr  ;  and  it  was  laid,  tliere  could  be  no  reafon 
to  deprive  tlie  iiflers  of  that  contingency  :  But  the 
court  i'aid,  that  a  line  could  not  be  levied  of  money 
agreed  to  be  laid  out  in  land  to  be  fettled  in  tail,  but 
a  decree  would  bind  fuch  money  equally  as  a  fine 
would  have  bound  the  land,  it  bought  and  fettled ;  and, 
in  regard  the  fon  \vould  have  the  entire  intereil:  in  the 
land  when  purchafed  and  fetiled,  and  the  abfolute 
power  over  it,  and  that  a  court  of  equity  would  not 
decree  a  vain  thing,  namely,  a  purchafeand  fettlement 
to  be  made,  which  thp  fon  the  next  moment  by  a  fine 
only,  which  might  he  levied  in  vacation  time  as  well 
as  in  term,  might  cut  olF,  it  was  decreed,  that  the  fon 
IhouJd  have  the  2000/.  and  the  adminiflratrix  be  in- 
demnified. 

+  And,  if  a  ftme  covert  is  intereiled  inm.oney  arti- 
cled to  be  laid  out  in  land  and  fettled,  fhe  may,  by 
coming  into  court  and  confonting,  give  effett  to  a  dil- 
pofal  of  her  intereft.  So,  if  the  party  applying  for 
the  money  were  married,  and  his  wife,  conTequenily, 
entitled  to  dower;  it  would,  zvit/ioui  a'ouJft,be  cxpctl- 
ed,  ^  that  the  wiie  fhould  appear  in  court,  and  give 

her  aiTent  to  the  hufband's  receivinir  it, 

'     ■  -^     . 

But  a  releafe  by  hufba^id  and  wife  (the  ^^•ife  being 
entitled  to  an  eftate  in  tail  in  lands  purchafed  whh 
money  fo  circumllancedj  to  the  truilees  ci  the  land, 
will  not  bind  her  interefl  therein. 

Therefore  where,  in  confideration  of  a  marriage, 
500'..  w,as  agreed  to  be  laid  out  in  the  purchafe  ot 
lands,  to  be  fettled  to  the  ufe  of  the  hufband  for  life, 
then  to  the  wiie  ior  life,  then  to  the  child  or  children 
,to  be  begotten  by  the  hufl*^;'\\d  on  her  bgdy  for 
fuch  eftate,  and  in  fuch  proportion,  £i^c.  and  in  de- 
fault of  iffue,  to  thehuiband,  his  heirs, and  alTigns  for- 
ever ;  they  had  ilfue  one  daughter,  who  married  A. 
There  was  no  appointment,  and  the  truitce  paid 
the  500/.  to  A.  and  his  wife,  who  received  it  as  mon- 
ey, and  gave  a  releafe.  A  bill  was  afterwards 
brought  by  a  daughter  by  a  fecond  marriage  againft 
A.  as  reprefentative  of  his  wife,  to  have  the  money 
as  land.  And  one  qncffion  was,  whether  the  aPts 
done  by  A.  and  his  wife  were  fufticient  to  vcft  the 
jnoney  in  them  qua  money.  Et  per  Lord  Hardiuicke^ 

cs^rtainly 


tiieiii,  being 
euLails  un.-;er 
agreements, 
and,  confe- 
t|L!eiiily,  mere 
creatures  of  a 
couit  of  cqiiit)*, 
which  hoids, 
Uiat  the  petlo* 
itiat  is  mailer 
of  (i5ch  an  -.u- 
terclt  (hull,  h\ 
equity  bind  it 
by  bargain  and 
fale,  or  the  i'ke 
without  fine  ; 
becaule  no  itj- 
jury  is  ihereby 
done  to  teuaiit 
in  tail  \  ssaiine 
\\ou!d  not  re- 
quire more 
time,  o!  give 
him  a  better 
chance;  But  a« 
a  recovery  lakes 
up  time,  the 
court  v.'i!)  not 

r  *•  23&.  ] 

take  that  ad- 
vantage fioni 
the  remainder- 
man, by  flitter- 
ing his  in'.ercft, 
even  in  an  eqtii- 
tableeliate,  to 
he  barred  by  a 
nio'c  expedi- 
tioi-'sprocefs. 
+  3  P.  Will.  1.. 
CunninRham 
V.  Moody'- 
i  Ve2,  174 
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1  *  23^.  ]]    *  certainly  A.'sv.-ife  was  tenant  in  tail,  reversion  in  fee, 
in  a  moiety  to  herfelf,  and,  therefore,  if  fhe  had  been 
Jul  juris,  and  had  brought  a  bill    for  the  money,  a 
moiety  would  have  been  decreed  to  have  been  paid  to 
her,  and  the  other  moiety  been  decreed  to  be  put  out 
at  intercft  to  go  as  the  profits  of  the  land  would  have 
done.     But  here  fhe  was  a  /e?iie  covert,  and  then  the 
rule  is,  that,  although  fhe  has  the  reverfion  in  fee  o£ 
the  whole,  it  fhall  be  laid  out  as  direfted,  unlefs  fome 
iurther  a6i  be  done,  by  her  coming  into  the  court  to 
be  folely  and  feparately  examined,  analagous   to  the 
form  of  a  fine  at  lav/  :  And,  in  fuch  cafe,  if  {he,  with- 
out the  influence  of  her  hufbaud,  declare  her  confent 
to  have  \t  in  money,  the  court  will  decree  it  fo ;  and  it 
fhe  is  in  the  country,  and  cannot  come,  there  will  be 
an  order  in  the  nature  of  a  dedunus  potrjlatem,  to  ex~ 
amine  her  there,  which  will  take  up  time.  The  pay^ 
ment  of  the  money,  therefore,  to  them  in  the  princi- 
pal cafs,  fhe  not  being  /in  juns,  is  not  equal  to  a  de- 
cree of  this  court,  nor  is  the  releafefufticientto  caufe 
it  to  be  taken  otherwife  than  as  land,  not  being  equal 
to  a  fine,   ox  fole  and  feparate  examination,  declaring 
£  *  240,  ]j    her  free  will.  Nor  can  it  change  the  equitable  *  qual- 
ity this  money  has  gained,  of  being  confidered  ai 
land. 
Vide  1  P.Will.        And  if  tenant  in  tail,  with  remainder  in  fee  in  him- 
g».et  ibid. 389.    felf  of  money  fo  circumflanced,   were  an  infant,  the 
court  probably  would  not  decree  the  money  to  be  paid 
to  him  becaufe,  during  his  infancy,  no  fine  could  be 
levied,  and  he  might  die  before  he  came  of  age. 
Vide  Legate  w.        Formerly  the  prafticeof  the  court  of  Chanijery  was, 
W!i^  807  *        ^®  make  a  fimilar  decree  upon  a  bill  preferred  by  ten- 
Cajdwcii  V.  ant  in  tail,  with  remainder  over  to  another  or  others  ; 

Sbadweii.cited  and  fo  it  ffood  until  tl/e  .cafe  oS.Caldxi)ellzxi^  Shadwell^ 
lide'ibicf  471  '^vhcrcin  Lord  Cozvpi-.  decreed  the  truft  money  to  be 
laid  out  in  a  purchafe  of  land,  an«i  fettled  on  the 
firff  tenant  in  tail,  remainder  over  in  tail ;  to  the  in- 
tent that  the  reniaindcr-man  might  have  the  benefit 
of  the  chance  intended  him  by  the  perfon  creating  the 
truft,  in  cafe  the  tenant  in  tail  fiiould  die  before  fuf- 
fering  a  recovery  to  bar  it,  which  required  time,  and 
:  Vez.  176.  could  not  be  done  in  vacation  :  And  the  accident  of 
the  death  of  tenant  in  tail  in  this  cafe,  before  a  recov- 
ery fufieredj  fhewed  the  remainder-man's  interefl  in  fo 

glaring 
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glaring  a  light,  *  that  it  has  eftabliflied  the  precedent    [  *  24$.  £ 
ever  fince. 

But  ftill  where  there  is  tenant  in  tail,  remainder  in 
fee  in  anotJjer,  the  court  will  decree  the  money  to  be 
paid  them,  ii'  they  agree  together  upon  dividing  it. 

Thus,  where  8oco/.  was  devifed  to  be  laid  out  in  Carter  v.  Carv 
land,  and  fettled  to  the  ufe  of  B.  in  tail,  remainder  to  bot*"2-i^*^** 
C.  in  fee,  B.  and  C.  agreed  by  articles  to  divide  the 
money  in  the  manner  therein  mentioned  :  and  foon 
after  the  entering  into  the  articles,  and  beiore  they 
were  executed  by  a  divifion  of  the  money,  B,  the 
tenant  in  tail,  died  v/ithout  iffje  :  And,  on  a  bill  filed 
for  that  purpofe,  a  fpecific  performance  of  thefe  arti- 
cles was  decreed  at  the  Rolls,  in  favor  of  the  executor 
of  B.  and  that  decree  afErmed  afterwards  on  appeal 
to  the  chancellor. 

But  the  principle  upon  which  courts  of  equity  pro-    ~ — v,  Mar.lij 
ceed  in  thefe  cafes,  being  the  right  oi  the  remainder-    ^^" y^ds' 
man  to  the  chance  of  what  the  time  neceffarily  taken    1  P.wiii.48j, 
up  in  fufFering  a  recovery  may  produce,  they  do  not    '"  "ofe. 
regard  whether  the  purchafe  be  bona  fide  ox  not,  if  the 
main  objetl:  be  aniwered  ;  and,   therefore,  *  where    [  *  ^a^l,  ^ 
money  was  articled  to  be  laid  out  in  land,  and  fettled 
on  the  firft  and  other  fens  in  tail,  the  court  of  Chance- 
ry, in  order  to  preferve  the  chance  to  the  fecond  fon, 
"woufd  not  decree  the  money  to  the  eldeft  fon,  but  or- 
dered the  fame  to  be  invelled  in  a  purchafe  purfuant 
to  the  articles ;  whereupon  the  eldefi  fon  got  one  to 
lend  him  a  purchafe,  and  to  fettle  it,  with  an  intention 
forthwith  to  fuffer  a  recovery,   and   to  reconvey  the 
r^ate  back  to  the  feller  ;  yet  the  purchatfe,  though  all 
this  appeared  by  the  mailer's  report,  was  allowed. 

It  is  a  good  anfwer  to  a  bill  in  equity  for  an  execu-    ,  Vez.4'0, -^, 
tion  in  fpecie,  to  fay,  that  the.  agreement  i?pon  which    Browi.fmith 
it  is  founded  is  merely  voluntary,   and  without  con-    ^*  Giibome, 
fideration.    The  reafon  is,  that  a  court  of  equity,  un-    /""k!  \o. ' 
Icfs  in  particular  injiances  that  furnijii  exceptions  to    Vide  fupr*. 
the  general  rule  upon  its  own   particular  principles, 
never  decrees  a  fpecific  execution  of  an  agreement, 
imlefs   it  be  fuch  an  oae  whereupon  real  damag-es 
might  be  recovered  at  law.     And,  although  there  be, 
as  we  have  feen,  a  dlflinSlion  at  law  between  a  bare 
agreement,  and  an  agreement  or  covenant  under  hand 
and  feal,  having  the  foleranitics  of  a  deed  ;  inafmucii 
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[  ^  ^43-  3  a''  in  the  latter  cafe,  the  contract  *  will  fupporf  an  ac- 
tion at  law,  though  \\'ithout  confideration,  the  form  o{ 
the  inftrumcn*  being  rather  confider^d  there  th^n  the 
caufe  of  its  being  made  :  Yet  as,  at  ta-.v,  a  covenantee, 
fo  circumftanced,  would  recover  only  tiiere  nominal 
damages,  as  a  fhilling,  or  the  like,  courts  of  equity, 
"*■  that  attend  to  the  fubflantial  confideration,  and  found! 

their  jurifdiftion  on  that,  and  do  not  notice  matters  of 
fo  illght  a  value,  refufe  their  interpofitlon  in  the  lat- 
ter inflances,  as  well  as  in  the  former. 
F'lriaker  v.^  Therefore,  where  a  man  covenanted  to  convey  his 

<X  !vj?!''i  23^*    topyhold  to  his  baftard  daughter,  and  to  make  furtlier 
s.C.Pre.  Chan-    alTurance,  and  fhe  was  admitted  accordingly,  but  with- 
47o.  G'l^o.  hq.    Q,it  a  lurreuder,  whereby  the  copyhold  did  not  legally 
pafs,  and  then  the  father  died;  a  bill  brought  by  her 
againft  the  heir  at  law  of  her  father  to  fupply  the  de- 
fective conveyance  was  difmiflbd :  Bccaufethe  daugh- 
ter was,  in  confideration  oi  law,  a  mere  ftranger,  be- 
ing nullius  filia,  an.l  then,  there  being  rlo  confidera- 
tion for  the  conveyance,  it  was  merely  vohtntary,  in 
which  cafe  a  court   of  equity,   it  was   faid,  had  no 
.    ^  foundation  to  decree  againft  the  heir. 

L  M4*  J  *  Where  a  fettiement  or  articles  are  made  by  the 
Coventrv  '*  father,  or  other  lineal  anccftor,  in  confideration  ol  the 
9  Mod. '133.  marriage  of  his  fon,  <^c.  all  the  remainders  limited  to 
vide  2  Vcz.       j^-^  children  and  their  poilcrity,  are  within  the  con- 

671.     A  flrong       _,  .  riri  ir  1  -o 

cafe  in  f^vor  i.i    fideration  or  that  lettlement,  or  thole  ariicles :  xSut 
children  as  piir-    where  thc  fettlemcnt  or  articles  are  made  by  a  broth- 
ciiaiers  under       ^^^  ^^  Other  Collateral  relation  on   his  iiitermarriagei 
then,  after  the  limitations  to  his  own  iHue,  all  the  re- 
mainders liir.ited  to  his  colla'eral  kindred  arc  volun- 
tfiry,  and  not  within  thc  confideration  oi  the  marriago 
fetflement  or  articles. 
Biiiinvhjra  v<         Tlius  where  L.  on  hL marriage  with  B.  covenanfed 
2*p!  w"'.  210.    t<^  i^ettlc  certain  freehoiu  lands  to  thc  ufeof  himfelf  and 
»  Cii,  Ca.  243.    his  intended  wife  tor  their  lives,  remainder  to  the  heirs 
male  ol  his  body  by  her,   remainder  to  his  brother  in 
tail,  &c.  and  to   ft  ttle  copyhold  ellates  to   the  fame 
ufes  ;  but  died  before  any  fettlement  was  made,  and 
on  his  road  to  furrender  the  copyhold  :  it  was  held, 
on  a  bill  filed  by  thc  brother,  to  have  this   covenant 
executed  by  the  licir  at  law  as  to  tiie  copyhold ;  that, 
as  to  the  brotlier,  it  was  voluntary,  he  being  no  party 
ty  the  ^rtlcIc-5,   nor  witliin  the   confideration  of  the 

marriage 
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marriage  *  or  man-iaf^e  portion  ;  and  that  a  voluntary    [  *  245,  ] 
conveyancetoayoungcrbrotiicroiightnot,it  clefe^iive 
in  lavvr,  to  be  made  good  in  equity  againft  the  heir. 
And  the  bill  was  difrailfed. 

But,  although  the  lule,  that  no  one  can  come  to  a 
court  of  equity  for  a  fpecific  performance,  who  docs 
not  come  under  the  conlldcration  ot  the  <Jgrecmcnt, 
fiill  holds  good ;  and  confcquently,  a  fpecific  per- 
formance is  not  now  decreed  for  the  benefit  of  collat- 
eral branches  in  marriage  articles ;  yet  as  agreements 
are  entire,  and  the  feveral  branches  of  the  family  may 
liavc  been  in  view  of  the  parties  at  the  time  of  their 
being  entered  into,  courts  of  equity  have,  in  lafter 
cafes,  laid  hold  of  any  circumflanccs.  that  afford  a 
ground  to  diftinguilh  them  from  the  cafes  already  de- 
cided on  that  head,  flilf  adhering  to  the  rule,  where 
fuch  circuraflances  do  not  occur. 

Upon  tl^is  principle,  if  any  kind  of  confideratiofi 
can  be  collc£led  from  the  terms  of  the  contraft,  the 
court  will  lay  hold  of  it  to  fupport  the  claim  of  re- 
mote remainder-men, 

Thus,  where  A.  feifed  in  fee  of  lands,  had   ifTue    °[g"^f  JJ^j^ 
*  two  fons,  B.  and  C.  and  one   daughter  D.  married   r  #   '  g    1 
to  O.  and  feveral  other  fons  and  daughters  ;  and,  up-    o  p.  v.'iii.!!45, 
on  the  marriage  of  B.  he  fettled  part  of  his  eftates  up-    S.  C.  jo  Mod, 
on  B.  and  his  wife,  and  the  ifTue  male  of  the  marriage,    ^%,!^,'/^  J°* 
with  a  power,  if  there   fhould  be  no  iflue   male,  and    iVei.  73. 
but  two  daughters,  to  raife  1300/.  thereupon.  B.  and 
his  wife  died  without  iffue  male,  leaving  two  daugh- 
ters ;  A.  the  father,  afterwards  fettled  the-  eftates  t© 
feveral  ufes,  with  power  of  revocation,  but  fubje£^  to 
the  charge  for  his  grand-daughters.     Afterwards   A. 
by  indorfement  revoked  thele  ufes,  and  limited  a  new 
ufe  to  his  fon  C.  in  fee,  but  the   father  continued  in 
pofTefTion  ;  then  A.  paid  the  two  daughters  of  his  eld- 
efl  fon  650/.  apiece,  making    1300/.  being  their  por- 
tions under   the  firft  fettlement,   and  took  a  receipt 
from  each  of  them  in  writing.  Afterwards,  on  a  trea- 
ty of  marriage  between    C.  with  P.  in   confideratioa 
of  the  intended  marriage,  and  600/.  portion  paid  to  C. 
both  A.  and  C.  by    marriage  articles,  covenanted  to 
convey,  within  a  month  after  the  marriage,  the  faid  ef- 
takes  to  truftees  and  their  heirs,  to  the  intent  that  P.  the 
intended  wife,  fhould  have  a  rent-charge  of  60'.  per 
annum  for  life  for  a,  jointure,  and  tliat  A,  fhould  have 
Xx  a 
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L  *  ^47'  ]  3  ^^^^^  charge  of  50/.  per  anmun  for  life ;  andthat*the 
eltates  fiioui'd,  fubjeft  thereto,  be  fettled  on  C.  for  his 
life,  remainder  to  his  firll  and  other  fons  in  ftri6l  fef- 
tlement,  with  a  provifion  for  daughters,  remainder  to 
E.  a  grandfon  to  A.  by  another  deceafed  fon  (fince 
dead  without  iffue)  and  his  heirs  male,  remainder  to 
his  grandfon  F.  fon  of  his  eldeft  daughter,  and  his 
heirs  male,  remainder  to  the  right  heirs  of  A.  the  fath- 
er. A  died  before  any  fettlement  made,  the  wife  of 
C.  died  without  iffue,  then  C.  died  without  iffue,  hav- 
ing devifed  the  eftates  to  his  heirs  at  law.  And,  on  a 
bill  filed  by  F.  againil  the  heirs  at  law,  as  well  of  A. 
as  of  C.  to  have  a  performance  of  thefe  articles  in  fpe- 
cie,  it  was  objefted  that,  although  the  limitations  in 
the  artisles  to  C.  and  P.  and  their  iffue,  were  all  on  a 
valuable  confideration,  having  been  flipulated  for  bjl^ 
the  friends  of  the  wile,  or  by  the  wife,  in  confidera- 
tion of  the  marriage  ;  yet,  the  fubfequent  limitations, 
and,  among  the  reft,  that  to  F.  were  merely  voluntary, 
and  outof  the  confideration  of  the  marriage  or  portion, 
being  purely  the  bounty  of  him  from  whom  the  eflate 
moved  ;  and  that  it  had  been  often  determined,  that 
one  and  the  fame  fettlement  might  be  on  good  confid- 
eration in  part,  and  voluntary  and  fraudulent  as  to  the 

£  *248.  ]  reft,  and  fo  *  might  articles  be.  Sed  per  Lord  Maccies- 
field,  Chan,  the  marriage  and  marriage  portion  fup- 
ported  only  the  limitation  to  the  hufband  and  wife  and 
their  iffue;  this  was  all  that  was  prefumed  to  have 
been  ftipulated  for  by  the  wife  or  h^r  friends  ;  but,  by 
the  appointment  of  the  eftate  by  A.  by  the  indorfc- 
ment,  to  hts  fon  C.  in  fee,  which  gave  C.  the  legal 
eftate,  and  alfo  by  A.'s  having  paid  (o  his  two  grand- 
daughters their  portions  of  650/,  each,  and  taking  their 
receipt  for  the  money,  he  obtained  an  intereftin  equi- 
ty in  the  eftate,  or  at  leaft,  a  truft  for  the  raifing  luooL 
upon  it ;  and  it  could  not  be  intended  but  that  there 
was  fomc  truft  between  A.  and  C. ;  for,  that  the  form- 
er would  not  otherwife  have  parted  with  all  he  had  in 
his  life-time  to  C.  and  this  was  rendered  ftill  clearer 
by  his  continuing  in  poffeflion  after  his  appointment 
to  his  fon,  and  by  his  fon's  fubmitting  to  accept  fuch 
limitations  as  were  made  him  by  the  articles  ;  where- 
fore each  of  them,  viz.  A.  and  C.  having  an  intereft: 
in  the  premifcs,  fo  that  the  one  without  the  other 
could  not  make  a  fettlement  thereof,  here  was  now  a 
proper  perfon  for  A.  to  ftipulate  with,  namely  C. 
iiis  foil,  that  he  (A.j   would  come  into  thofe  articles 

and 
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and  join  therein,  on  condition  that  the  *  eflate  fhould,  ^  *  ^49°  j 
in  cafe  ot  C.'s  dying  without  ilTue  of  that  marriage, 
and  E's  dying  alfo  without  ifTue  male,  then  go  to  F. 
And  this  probably  was  part  ot  the  marriage  agree- 
ment, and  of  the  terms  on  which  it  was  made,  though 
the  leaving  out  the  fons  of  C.  by  any  other  marriage, 
might  be  a  miltake.  And,  therefore,  fince  this  might 
be,  and  probably  was,  nay  appeared  to  have  been,  the 
terms  of  this  marriage  agreement,  and  the  inducement 
to  A.  to  join  therein,  equity  ought  to  decree  a  per- 
formance of  it,  and  the  decree,  carrying  the  articles 
into  execution,  was  afterwards,  on  rehearing  before 
Lord  King,  affirmed. 

So,  where,  in  confideration  of  a  marriage  to  be  had  Neeve  v. 
between  F.  N.  and  L.  a  daughter  of  S.  who  was  his  f/^ ''♦  9  ^°^- 
fecond  wife,  O.  N.  S.  N.  and  F.  N.  agreed  to  fettle 
their  cftates  in  manner  following.  The  eftateof  O.  N. 
was  to  be  fettled  to  the  ufe  of  himfelf  and  his  intended 
wife  for  life,  remainder  to  the  firfl:  and  every  other  fon 
and  fons  of  the  body  of  the  faid  O.  N.  on  the  body  of 
L.  his  intended  wife  to  be  begotten,  with  feveral  re- 
mainders over,  remainder  to  the  right  heirs  of  the  faid 
O.  N.  ior  ever.  And  S.  N.  agreed  to  fettle  his  effate 
to  the  ufe  ot  himfelf  for  life,  *•  and  after  his  deccafe  to  f  *  2^«>.  j 
the  ufe  of  O.  N.  and  L.  his  intended  wile  for  lite,  re- 
mainder to  the  fons  of  that  marriage  in  tail  male  (^c, 
and  F.  N.  agreed  to  fettle  his  eflate  to  the  ufe  of  him- 
felf and  his  wife  for  life,  with  like  remainders  to  the 
fons  of  O.  N.  in  tail.  And  purfuant  to  this  agreement 
the  eflates  of  O.N.  and  S.  N.  were  fettled  tothefe  ufes. 
And  F.  N.  in  order  to  keep  his  eflate  in  his  name  and 
blood,  and  in  confideration  of  the  marriage,  and  of  the 
natural  love  and  affeftion  which  he  did  bear  to  his 
coufin  O,  N.  and  in  confideration  of  ^s.  covenanted  for 
himfelf  and  his  heirs  to  fland  feifed,  ^c.  to  the  ufe  of 
himfelf  for  life,  remainder  to  his  wife  for  life,  remain- 
der to  the  firfl  and  other  fon  and  fons  of  the  faid  O.  N, 
in  tail  male,  remainder  to  the  right  heirs,  of  O.N.  for 
ever.  And  for  the  confideration  aforefaid,  he  cove- 
nanted/i7r/«'OT/?^<2«^/2z.y  heirs  to  fur  render  \\is.  copy- 
hold lands  to  the  fame  ufes,  before  Michaelmas  foUctc - 
ing,  F".  N.  and  his  wife  died,  and  a  bill  was  brought 
by  the  daughters  of  O.  N.  againft  his  heir  at  law,  to 
have  a  fpecific  performance  of  the  aforefaid  covenant, 
he  having  bound  himfelf  and  his  heirs  to  perform  the 
fame.     It  was  objeQcd,   that  the  plaintiffs,  being  the 

daughters. 
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[  *^5^'  1  daughters  of  O.  N.  were  not  likely  *  to  continue  the 
eftiite  of  F.  N.  in  his  name, nor  were  they  within  any 
of  the  confiderations  of  the  fettlement ;  that,  there- 
fore, in  refpe61:  ot  them,  the  covenant  flood  merely  on 
the  foot  of  a  voluntary  conveyance,  which  a  court  oi^ 
equity  would  not  carry  into  execution.  But  the  court 
was  of  opinion,  that  there  were  feveral  confiderations 
in  thefe  fettlements,  fufficientto  raife  and  fuppoit  the 
ufes  of  them :  Firll:,  it  was  probable,  that  O.  N. 
would  not  have  fettled  his  own  eftate  in  the  manner 
which  he  had  done,  bu,t  in  profpecl  of  the  eftate  in 
queftion,  for  by  that  lettlement,  there  was  no  provif- 
ion  made  for  younger  children  ;  fo  that  if  there  had 
been  a  fon  ot  the  marriage,  the  younger  children 
would  have  had  nothing  :  Secondly,  that  O.  N.  who 
married  the  daughter  ot  S.  was  made  richer,  and  that 
might  be  a  confideration  for  fettling  his  eftate  as  he 
did,  and  th6  widow  of  F.  enjoyed  this  copyhold  dur- 
ing her  life  by  virtue  of  this  covenant,  by  which  her 
hulband  had  bound  this  eftate.  And  the  court  decreed 
a  furrender  purfuant  to  the  covenant. 

Another  circumftance  that  has  been  laid  hold  of  by 

L  *  ^5^'  ]  courts  of  equity,  to  take  cafes  out  *of  this  rule  is,  that 
the  agreement  is  fuchas  that  an  acfion  may  be  brought 
thereupon  in  the  name  tor  thetruftees  tor  the  recovery 
ot  damages  ;  for  then,  as  that  remedy  may  be  had  at 
law,  the  ground  upon  which  a  court  of  equity  refufes 
to  execute  a  voluntary  agreement,  namely,  that  noth- 
ing can  be  recovered  upon  it  at  law,  tails.  The  court 
therefore,  being  capable  of  giving  a  remedy  more 
complete,  and  without  the  circuity  ot  going  into  a 
court  of  law,  inforces  fiich  an  agreement ;  as  being 
attended  witt  circumftances  that  make  it  an  exception 
out  of  the  general  rule,  and  bring  it  within  the  ordi- 
nary courfe  ot  proceeding  of  the  court. 

+  The  leading  cafe  upon  this  diftinftion  is  that  ot" 
Vernon  againft  Vernon,  which  was  a  bill  for  a  fpecific 
performance  of  marriage  articles,  wherel>y  A.  cove- 
iianied  to  purchafe  lands  of  the  value  pf  350/.  per  an- 
num, and  fettle  them  on  himfelf  for  life,  remainder  to 
his  wite  for  life,  remainder  to  their  firft  and  other  Ions 
in  tail,  remainder  to  the  heirs  male  of  A.  by  any 
other  wife,  remainder  to  B.  brother  of  A.  tor  life, 
remainder  to  his  firft  and  other  fons,  &c.  remainder  to 
his  fecond  brother  in  like  manner.  And  th^  queftion 


+  Vernon  v, 
Vernon,  2  P. 
W>11.  5P4. 
S.  C.  1   Eq.Ca. 
Abr.28.Pl.33, 


4  Brown,  Par. 
Ca.  26. 


Re  FUSE  TO  Inter  FtRE  WITH  Co  MTR  ACTS,  5cc. 

*  v/as,  whether  B.  was  cntuieJ,  by  the  intcrpofuion  [  *  253.  "} 
ot  the  court  of  Chancery,  to  have  a  fpecific  execution 
of  thefe  articles  ?  The  objeftion  was,  that,  a■^  to  him, 
they  v/ere  merely  voluntary  ;  and  that,  thereiore,  tlie 
utmoft  the  court  could  do,  would  be  to  decree  that  tlie 
brothers  (honld  have  liberty  to  bring  an  action  of 
covenant  in  the  trultees'  names,  againfl  the  perfonal 
reprefcntativeof  A.in  order  to  recover  damages.  But 
Lord  King,  chancellor,  faid,  that  as  to  what  has  beea 
obf'erved  of  putting  the  plaintiffs  to  fue  llic  covenant 
in  the  names  ot  the  truftecs  in  the  marriage  articles, 
for  the  recovery  of  damages,  he  did  not  think  it  an 
adequate  remedy  ;  the  party  who  would  be  entit- 
led to  the  greateli  ihare  of  the  damages  woidd  fin  cafe 
any  fuch  were  living)  be  the  fon  ol  B,  as  having  the 
firfl  eftate  tail,  but,  there  being  then  no  fuch  fon,  he 
did  not  fee  how  he  could  have  any  part  of  the  damag- 
es given  in  the  a6lion  of  covenant,  were  it  to  be 
brought  :  Alfo  B.  might  die  without  iflue,  and  then 
his  younger  brother  might  be  entitled  to  the  firll  ef- 
tate of  inheritance  in  tlit  lands  to  be  purchafed,  who, 
yet,  could  not  come  in  for  any  part  of  the  damages  to 
be  recovered  on  the  covenant.  But,  he  faid,  th:5t  if 
he  decreed  a  fpecific  performance,  and  a  *  fettlemcnt  j"  *  251,  1 
to  be  made  according  to  the  agreement,  then  each  par- 
ty entitled,  or  to  be  entitled,  would  have  right  and 
juftice  done  them,  if  notbefc^re  barred  by  a  legal  con- 
veyance, viz.  a  common  recovery.  And  his  lordfhip 
decreed  the  articles  to  be  fpecifically  performed, 
which  decree  was  afterwards  affirmed  on  appeal  to 
the  houfe  oi  Lords. 

And  Lord  Hardwickc,  in  the  cafe  of  Goring  and    3  ^t^  ,gg^ 
NaJJi,  recognized  the  principle  that  governed,  and  ap-    etvide Stephens 
proved  the  decifion,  in  the  lail  cafe,   relying  upon  it    ^' T''"^'«an» 
as  one  ground  lor  the  decree  he  then  made  ;  obferv-    et  Whitme'i  v. 
ing,  that,  in  luch  cafes,  ii  the  iruftees  recovered  in  an    Farrel.  1  Vez. 
aftion  at  law  out  of  the  real  aflets  of  the  covenantor,     T^'if  "^"^'"^  '''■'' 
the  covenantees  might  come  into  a  court  01  equity  to    taken,  and  the 
have  the  affets   laid   out  in  the   purchafe  of  lands  :    court  rcfufed 
iSTow,  that  would  be  fuch  a  circuity  as  ou^lit  not  to  be    '° J^"'"^"  ^  fP*"- 

,,       '        .  .  Ill  I  •     r       *^-"^  execution, 

allowed  in  equity,  as  it  would  be  more  adequate  juI-    bccnuic  i^o  ac- 
tice  to  decree  it  immediately.  tlon  would  lie 

But  it  is  neeeflary  here  to   obfervc,  that  there   are    ^^  ihetruftees, 
circumftances  under  which  a  court  of  equity  will  in- 
force  a  fpecific  pertormanceot  agreements,  on  which 
no  aftion  can  be  maintained  at  law  ;  of  this  nature  are 

conditions 
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T  *  ^55'  J  conditions  *  of  bonds  extinguiflied  and  gone,  by  rea- 
fon  of  the  obligees  becoming  executors  to  the  obligor  ; 
cr  by  the  obligor's  marrying  the  obligee,  by  which 
the  obligation  becomes  fufpended,  and  confeqiiently 
not  aflionable  afterwards,  becaufe  a  perlonal  aflion 
once  fufpended  is  extinft.  Several  inftances  of  which 
we  have  already  ftated ;  but,  in  the{e  cafes,  the  court 
does  not  proceed  upon  that  part  of  its  jurifdiftion 
v/hich  authorizes  it  to  carry  agreements  fpecifically 
into  execution  ;  for  if  it  did,  the  objection  that  there 
was  no  confideration,  conlequently  no  ground  to  main- 
tain an  aftion  for  damages  at  hw,  and  therefore  n© 
foundation  for  the  court  of  Chancery  interpofing,  on 
the  principle  that  it  can  give  more  efieftual  relief  than 
the  remedy  a  court  of  law  affords  ^equity  in  this  as  in 
all  cafes  following  the  law)  would  apply.  But  equity 
takes  cognizance  of  fuch  caufes,  upon  the  ground  of 
its  own  proper  jurifdiftion  over  trufls,  fraud,  or  acci- 
dent; in  which  inflances  its  jurifdiftion  is  not  en- 
thralled by  a  refpe£l  to  legal  niceties  before  allud- 
ed to. 
Therefore,  where  A.  and  B.  being  brother  and  fiT- 
[  *  256.  ]  ter,  and  B.  the  fifler  having  ifTue  two  ^daughters  and 
fo'wEo'ci^'l^"'  *  one  fon,  A.  intending  that  his  fifler's  fon  fhould  have 
livlae  CaM^el  ^^'^^^  copyhold  land,  refolved  to  furrender  it  to  the  ufe 
V,  Buckle,  of  his  will,  and  to  devife  it  to  him  ;  but  not  being  able 

^.T;^'^?"*?'*^'  to  effeftuate  this  intention,  by  reafon  of  the  officers 
9  Mod.  62.  of  the  court  being  out  01  the  way,  and  fo  the  furren- 
der not  praclicable,  his  (A.'sj  fifler  confented  to  en- 
ter into  a  bond  to  her  fon,  that  (he  would  at  any  time, 
upon  payment  of  200/.  and  upon  the  requefl  of  her 
fon,  furrender  the  ellate  to  him.  Then  A.  the  broth- 
er died,  and  afterwards  the  fon  died.  Then  the  moth- 
er died,  having  devifed  this  copyhold  to  one  of  her 
daughters.  Upon  which  the  other  daughter  brought 
her  bill,  praying  a  decree  for  a  furrender,  and  prop- 
er conveyanc-"  of  a  moiety  of  the  land,  which  fhe 
would  have  been  entitled  to  as  heir  to  her  brother,  had 
her  mother  furrendered  it  to  him  according  to  the  con- 
dition of  the  bond.  One  ground  of  argument  offered 
againfl  this  claim,  was,  that  the  brother  having  died 
inteftate,  the  mother,  the  obligor,  had  taken  out  ad- 
miniffration  to  him,  and  that  there  had  been  no  requeft 
made  by  Anthoiiy  during  his  life  for  the  furrender;  by 
which  circumffances  the  bond  was  become  extinguifh- 
ed  at  law,  and  therefore  ought  not  to  be  fet  up  in 

equity. 
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equity.  Sed per  ^curiam.  It  is  plain  from  the  nature  ^  *2^-/.  1 
ot  this  tranfaclion,  that  it  was  the  fixed  intention  of 
the  uncle,  that  one  way  or  other,  his  nephew  fhould 
have  the  land.  Being  difappointed  in  his  intention  of 
furrendering  it,  in  order  fo  to  devife  it,  he  had  re- 
courfe  to  this  bond  to  fecure  it  to  him,  which,  there- 
fore, on  the  part  of  the  mother,  amounts  to  an  agree- 
ment that  the  fon  fhall  have  the  land.  Then  the  moth- 
er muft  be  confidered  as  a  truftee  for  her  fon  ;  in 
which  cafe  the  court  will  have  no  regard  to  the  nice- 
ties of  law,  of  the  bond  being  extinguifhed  and  gone, 
either  by  the  obligor  being  adminiilratrix  to  the  obli- 
gee, or  tor  want  of  a  requefl :  And  a  furrender  and 
conveyance  was  decreed  accordingly. 

That  the  principle  above  mentioned,  is  the  true 
ground  upon  which  courts  of  equity  proceed  in  thefe 
cafes  is  clear,  from  the  circumflance,  that  agreements 
of  this  nature,  which  are  in  fa6i  trulls,  although  not 
in  writing,  will  be  decreed  to  be  fpecifically  execut- 
ed, notvv'ithftanding  the  ftatute  of  frauds  and  perju- 
ries ;  which  we  have  feen  agreements,  in  the  nature 
of  trufts,  depending  fimply  upon  their  own  intrinfic 
circum fiances,  will  not.  It  v/as  fo  determined  in  the 
cafe  of  Tky}ifi  and  *  Thyitn,  where  T-  deceafed,  having  [  *  2^58,  J 
made  a  will  and  his  wife  fole  executrix,  his  fon,  hear-  Thynu!,  v. 
ing  thereof,  came  to  his  mother  in  the  lifetime  of  his  vSn  "2'  6 
father,  and  perfuaded  her,  that,  there  being  many  debts,  "^'  ^^  ' 
the  executorlhip  would  be  troublefome  to  her,  and 
defired  that  he  might  be  named  executor,  tor  that  he, 
fey  reafon  of  his  privilege  in  parliament,  could  flrug- 
gle  better  with  the  creditors  ;  and  he  procured  her  to 
move  his  father  in  it,  declaring  that  he  would  only  be 
an  executor  in  trufl  for  her  :  the  accordingly  prevail- 
ed with  the  father  that  it  might  be  fo  ;  and  a  new  will 
•was  made,  and  the  fon  appointed  lole  executor,  and 
only  a  legacy  of  50/.  given  to  the  mother.  The  father 
died,  and  the  fon  fet  up  tor  himfelf,  and  denied  the 
truft  for  the  mother.  And  on  a  bill  filed  by  her,  it 
appearing  upon  the  whole  matter,  to  be  as  well  a 
fraud  as  a  truft,  the  lord  keeper,  notwith  (landing  the 
.  ftatuteof  frauds  and  perjuries,  decreed  the  agreement 
in  favor  of  the  mother. 

Thofe  cafes,  likewife,  in  which  the  court  of  Chancery    1  P,  Will.  24-:. 
has  carried   into  execution  agreements  entered  into 
with  infants,  wherein  it  is  alfo  clear  that  an  aftion  can- 
not be  brought  at  law  for  damages,  appear  to  be 

founded 
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i  ^^59'  1  foiinJecl  on  the  *  excIiifivejiiriWiflion  the  chancellor 
pofrelFes,  as  the  guardian  of  infants,  over  their  atls, 
by  virtue  of  which,  he  affumes  the  power  of  reflrain- 
ing  them  from  refcinding  conti-a8s,  and  alfo  of  carry- 
ing; into  execution  contra6h  entered  into  by  them, 
•where  the  objeft  is  clearly  for  (he  benefit  of  the  infant 
concerned  :  Aiid  permitting  fuch  contrafts  to  be  in- 
fringed, H;ould  tend  to  the  injury  of  infants  In  general, 
by  difcouraging  the  contracting  with  them,  even  up- 
on the  fairefl;  and  moll  beneficial  terms  to  themfelves. 
>lelv/old  V.  'pj^g  pojijgf  of  decreeing  agreements  being  di/cretion- 

2  VeTi\^.tt  ^^y  '■>  if  an  agreement  be  to  do  a  thing,  which  in  its 
vi(^e  3  Atk,  tendency  would  encourage  extortion,  or  promote  ine- 
3^9"  briety,  a  court  will  not  decree  it  in  fpecie.  Therefore, 

Lord  Hardwicke  difmiffdd  a  bill  brought,  to  carry  in- 
to execution  an  agreement  for  the  affignment  of  the 
fees  and  profits  of  the  office  of  keeper  of  Bridewell, 
and  of  the  profits  of  the  tap-houfe  :  Obferving,  that 
he  never  would  fuffcr  the  keeper  of  a  houfe  of  correc- 
tion to  alTign  over  the  profits  and  fees  of  his  office; 
for  it  mull  plainly   lead  to  oppreffion  and   extortion^ 
and  ought  not  to  receive  countenance.  And,  as  to  the 
I  *  260.  ]    latter  part  of  the  agreement,  his  *  iordffiip  faid,  that 
it  tended  to  increafe  riot  and  debauchery  amongfl  the 
prifoners. 
Haves  V.Caryl,        And,  where  one  party  has  trifled,  or  (hewn  a  back- 
ciTTJr  5        wardnefs  in  performing  his  part  of  the  agreement ; 
j'vTn    Abr.^      equity  will  confider  this  as  a  good  objeaion  to  a  fpe- 
.538,  PI.  18         cific  execution  being  decreed  in  his  favor,  efpecially 
Ground  of  law    .^  circumftanccs  are  altered  in  the  mean  time. 
^8.  c.  6.  t  Where  a  contraft   has  Iain  dormant   tor  many 

years,  there  iTiall  be  no  fpeclfic  performance. 
.+ wingfieM  V.  ^  g^,^  fpecial  circumftanccs  may  alter  the  cafe  :  As 

A?r!' 53/-  Pi"'    if  there  be  articles  on  marriage  to  purchafe  lands,  and 
38.  *  *      ^Q  fettle  them   within  three  years ;  thefe  fhall  not  be 

*Vi(ie  Treat       waved  by  length  of  time,  if  the  covenantor  happen 
oi  cqnhy  3"  *     to  havG  been  in  trade,  and  could  not  fpare  the  money. 
Having  gone  thus  far  in  explaining  the  principles, 
UDon  which  a  court  oi  equity  refufes  its  interpofition, 
Ilhall,  now.  Secondly,  endeavor  to  point  out  priu- 
cipler,,  by  which  we  may  judge  when  a  court  ot  equi- 
ty will  not  refufe  its  aid  in  decreeing  a  fpecific  exe- 
cution 
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*culion  of  agreements  ;  or  what  cafes  furnifh  excep-    [  *26i.  ] 
tions  to  the  before-mentioned  rules  of  equity. 

It  is  no  objeftion  to  the  fpecific  performance  of  an    Pari'cr  v. 
agreement,  that  it  operates  in  nature  of  a  wager ;  and,    j  ch^a^n*  ca. 
in   that   light,   is  rather   the   fubjeft  for  damages:    43.S.  C.  lEq. 
Therefore,  where  A.  having  a  leafe  from  tlie  dean  and    Ca.  Abr.  17, a^ 

chapter  of fold  it  to  B.  and  it  was  agreed,  that 

upon  A.'s  abating  part  of  the  money,  B.  fhould,  upon 
the  reftoration  of  tlie  king,  and  of  the  dean  and  chap- 
ter, reconvey  it  to  A.  a  fpecific  performance  of  the 
agreement  was  decreed,  notwithffanding  it  was  ob- 
jefted,  that  being  in  nature  of  a  wager,  it  was  a  fub- 
jeft  more  adapted  to  the  jurifdiftion  of  a  court  of  laWi 

Though  an  agreement  be  founded  inm.ifreprefent- 
ation,  as  on  a  falfe  fuggellion  :  As  if  one  party  agree 
Upon  an  opinion  (raifed  by  falfe  impreflions,  that  he 
has  not,  when,  in  truth  he  has  a  title]  to  permit  anoth- 
er to  enjoy  lands  ;  this  will  be  no  objeftion  to  its 
being  decreed,  if  therfe  be  a  ground  of  equity  more 
favourable  in  fupport  of  it,  than  this  furnifhes  *  iri  [  *  ^^62,  J 
derogation  of  it  :  As  if  it  give  efHcacy  to  the  inten- 
tion of  a  teflator. 

Thus,  where  one  ffeifed  in  tail  of  freehold   lands,    Frank  v, 
■with  remainder  to  his  elder  brother,  and  of  copyhold    ^a^'s  *  '  ^'^d 
lands  in  fee}  devifed  his  freehold  lands  to  his  younger    Cann  J,  Cann. 
brother,  and  the  copyhold  lands  to  his  elder  brother,    i  !*•  Will.  723, 
and  died  ;  and  the  devilees  agreed,  by  \vriting  under 
their  hands,  that  the  lands  fliould  be  enjoyed  by  each 
of  them  accordingly  ;  which  agreement  the  elder  was 
induced  to  enter  into  by  the  younger  pretending  that 
the  devifor  had  fvffered  a  recovery^  and  produced  an 
exemplification  thereof:  The  agreement,  although, 
on  invejiigation,  it  turned  out  thai  no  complete  recov- 
ery had  been  fuffered,  was   decreed  to  be  fpecifically 
carried  into  execution,  being  confonant  to  the  tefla- 
tor's  intention  ;  and  a  bill  of  review  was   difmilTed 
with  coUs. 

And  a  court  of  equity  would  decree  an  agreement,    Vide  PuIIen,  v, 
notwithftanding  the  plea  of  its    having  been  entered    ^^^"^y*  *  ■^':^» 
into  under  a  miftake,  if  the  effect  of  it  were  to  dif- 
penfe  with  a  forfeiture  ;  becaufe  courts  of  equity  al- 
ways favour  any  contra6>,  which  reftrains  its  med- 
dling in  cafes  of  that  kind. 

y  y  But, 
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B*5derlckv,  *But,  unlefs  in  cafes,  circumftanced  as  thofe  laf^ 

B  H  ^''  mentioned,  wherein  the  eflPeft  of  the  agreement  io 
1  P.  vvii).'2?Q.  equitable  as  between  the  parties  ?«^/i^/'<^r/zcz^/flr/?rd'^z- 
ct  I  Vern.  20.  cament  in  which  they  fiand,  ignorance  in  a  party  o£ 
vade  infra.  j^-^  right,  or  its  being  corrcealed  from  him  by  the  per- 

fon  with  whom  he  ftipulates,  will,  it  feems,  be  a 
fafficient  inducement  tor  denying  fuch  perfon,at  leaft, 
the  affiftance  of  a  court  cF  equity  ;  iox  fupprejjio  veri, 
or  fuggefiiofalfi,  each  oi:  them  furniih  not  Only  a  folid 
objeftion  in  equity  to  give  efFeft  to,-  but  fufficient 
grounds  for  fetting  afide,  any  inltrument. 
Per  Lord  But  in  cafes,   where,  ii  there  be  any  miftake,  it  is 

Hardwi-ke,        ^hc  miftake  o\.  all  the  parties  to  the  agreement,  and  no 
592.        one  is  more  under  an  impofition  than  another ;  courts 
oi  equity  hold,  that  to  iliake  them  on  that  account 
would  be  mi{chievous,tending  to  make  all  agreements 
vain  and  nugatory.     And  in  fuch  cafe  the  miflake  is 
not  the  occafion  of  the  promife,   therefore  the  aft  is 
valid,  there  being  nothing  tvantiag  of  the  true  aflent 
on  all  fides, 
^"r  %^"J-'^"  T        And  if  parties  are  entering  into  an  agreement,  and 
Read    z  i[k      ^^^  inftrument  containing    information  ^  refpettin^ 
531.  '     that,  in  which  the  miftake  is  faid  to  be,  is  lying  before 

them  and  their  counfel,  while  the  draughts  of  th^ 
agreement  are  preparing;  the  parties  will,  in  equity, 
be  fuppofed  to  be  acq-uainied  with  the  confequences  of 
law  as  to  thofe  points,  and  none  of  them  will  ever  be 
relieved  under  pretence  ©f  miflake  or  furprife  when 
fuch  circumltances  attend  the  cafe ;  for  it  is  each  of 
their  bufmefs  to  fearch  out  the  truth, 
r  Atk.  1  j»  A  court  of  equity  will  carry  an  agreement  between 

Cory  V.  Cory,  g  father  and  his  children,  made  with  a  view  to  a  juft 
'  ^^*  and  proper  family  arrangement  into  execution,  al- 
though it  be  objefted,  that  the  father  has  made  ufe 
of  his  coercive  power  over  one  of  his  fens  to  force  him 
into  it ;  for  although  equity  does  not  favour  agreements 
made  by  compulfion,  yet  it  always  confiders  the  rea- 
fonablenefs  of  the  agreement.  As  if  a  fon,  tenant 
in  tail,  and  a  father,  tenant  for  life,  agree  on  fomc- 
thing  for  the  benefit  of  the  younger  children,  and 
afterwards  the  fon  somplains  of  paternal  authority  be- 
ing exerted;  though  there  may  have  been  fomething  of 
that  fort,  yet,  if  the  agreement  be  reafonable,  a  court 
Gi  equity  will  not  fet  it  afide:  And  upon  this  ground 

Lord 
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Lord  Hardwicke  *  thought  that  where  an  agreement     [  *  e^^.  J 
was  made  to  fettle  difputes  in  a  family,  and  reafonable 
in  itfelf,  it  M^as  no  folid  objection,  that  oneof  the  par- 
ties was  drunk  at  the  time  of  entering  into  it. 

A  court  of  equity  will  decree  a  fpecific  perform- 
ance, notwithftanding  it  be  objeBed,  that  tJie  party 
llipulating  had  no  interefl  in  the  thing  ilipulated  for 
at  the  time  ot  the  contra6f  made  ;  and  the  fubjeft  be 
ef  a  nature  that  no  contraft,  llriftly  legal,  will  attach 
upon  for  want  of  poflelTion,  on  a  diflindion  founded 
en  the  different  modes  in  which  courts  of  la\v  and  of 
equity  enforce  their  decifions. 

Thus  where  A.  by  articles  between  him  and  B.  the    wifeman  v« 
plaintiff's  father,  r.eciting  a  marriage  lately    had  be-    Rp'^^g  %/^* 
tween  the  plaintiff,  nephew  of  A.  and   C.  his  wife,    Etvidefiobroa 
without  the  privity,  confent,  or  good  likingof  B.  did,     '^-  Trevor,  2 
for  the  confiderations  therein  mentioned  (amongil  otli-    ^^  Lonjo' d'v 
er  things)  covenant  with   B.  to  convey  within   one    v\it,  inlra. 
month  after  the  death  of  D.  who  was  A.'s   brother, 
unto  the  plaintifTand  his  wife,  or  the  furvivr)r  of  them, 
and  the  heirs  of  the  plaintiff,  the  manor  of  H.   -^s-ith 
the  appurtenances,  referving  an  eftate  to  himfelt  for 
iiis  life,  and  *  gave  a  flatute  of  5000/.  for  perform-     r  w  ggg^    s 
ance  ;  and  D.  died,  and  the  manor  of  H.  defcended  to 
A.  but  charged  wuh  great  debts  ;  the  plaintiff's  bill 
was  to  compel  B.  to  perform  the  articles :  And  one 
ol)je6lion  was,  that  this  was  a  covenant  of  one,  not  in 
potleffion,  nor  having  any  eftate  in  the  manor  at  tha<: 
time,  to  fettle  ;  and    refpeiSting  lands  over  which,  at 
the  time  of  the  covenant  entered  into,  ihe  party  con- 
trafting  had  no  power   whereby  he  might  charge  the 
fame,  but  a  bare  poffibilixy,  in  cafe  D.   did  not  alien 
them.     But  the  court,   after  great  deliberation,   and 
iearching  for  precedents,  was  of  opiiiion,  that  the  a- 
greement  ought  to  be  decreed  in  fpecie,  the   decree 
not  binding  the  interefl  in  the  lands,  bu<  affefting  the 
confcicnce  of  the  party. 

And  it  will  make  no  difference  in  refpeft  to  per- 
formance in  fpecie,  although  it  be  evident,  from  the 
pcrfon's  own  fhewing  who  inflitutes  the  fuit,  that  he 
had  not,  at  the  time  of  entering  into  the  agreement, 
refpefcling  which  the  fuit  is  preferred,  a  good  title  iio 
the  hereditaments  which  are  the  fubject  of  it. 

Therefore     where    articles     were    entered    into    Longford  •.'. 
ill    November    ^725,    for  fale    of,    and   to    convey    Piura  P.  Will, 
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(]  *  z6j.  J  *an  eUate,  upon  which  conveyance  the  vendee  was 
to  pay  1500'.  to  the  vendor  ;  and,  on  a  bill  preferred 
by  the  vendor  againll  the  reprefentatives  of  the  ven- 
dee to  be  paid  the  15C0/.  the  vendor's  own  witnefs 
proved,  that,  in  1728,  the  vendor  had  paid  money  to 
his  eldefl  brother's  daughter,  being  the  heir  general 
ot  the  family,  for  her  joining  with  her  hufband  in  a 
deed  and  fine  to  the  ufe  of  the  vendor  and  his  heirs  ; 
it  was  urged  as  a  reafon  for  refufing  to  decree  the 
money,  that  it  was  evident  by  the  vendee's  own  (hew- 
ing, that,  at  the  time  of  entering  into  the  articles,  he 
had  not  a  good  title  to  the  premifes  :  But  the  mafter 
of  the  Rolls  f'aid,  that  it  was  fufficient,  if  the  party  en- 
tering into  the  articles  to  fell,  had  a  good  title  at  the 
time  of  the  decree  ;  the  diretlion  of  the  court  in  all 
thefe  cafes  being  to  enquire,  whether  the  feller  can 
i/ien,  not  whether  he  could  at  the  time  of  executing 
the  agreement,  make  a  good  title. 

And  the  court  of  Chancery,  in  the  cafe  of   Lord 
P.  Wi';i.63o!    Slourto7z  TigamU  Sir   Thomas  Afc^r,  more  than  once 
indulged  the  former  (who,  at  the  time  of  the   articles 
for  a  fale  of  land,  and  even  wb.en  the  decree  was  pro- 
nounced, could  not  make  a  title,  the  reveifion  in  fee 
{]  *  2G8.  j    being  in  *  the  crov/n)    with  time  for  getting  in  this 
eflate,  which  could  not  be  effe£led  without  an  aft  of 
parliament  for  that  purpoie. 
Vide  Sidney  v.     '    A  charge  of  adultery  or  elopement,  pofitively  made, 
vv?f^ o3-^'        ^^  "^^  ^  ground  tor  a  court  of  equity  to  refufe  a  de- 

2  Eq!  Ca.  Abr.     ^ree  for  a  fpecific  performance  oi  marriage  articles  : 
S9'  ^'J»  37.         Becaufe,  the  import  ol  them  being  generally,  that  the 

hufband  fliall  fettle  fuch  and  fuch  lands  on  his  wife 
for  her  jointure,  they  take  effecl  as  giving  an  interefl 
in  the  nature  of  a  vefled  jointure  ;  inalmuch  as  what 
is  covenanted  to  be  done  for  a  good  confideration,  is 
confidered  in  equity  as  done :  Confeq  jently  the  wife's 
right  under  them  being,  in  efFe6f ,  a  jointure,  is  not  for- 
feitable either  for  adultery  or  elopement. 

A  court  ol  equity  will  decree  an  agreement,  al- 
though it  be  objected,  that  it  refers  to  foreign  cuftoms ; 
provided  the  diflincf  quantuin  of  intereft  each  perfon 
is  to  have  in  that  which  is  the  fubjeft  of  the  contrail, 
be  capable  of  being  afcertained. 
?mft^"pre!  Tiierefore  where,  on  a  marriage  in  France  it  was 

Chan.'  2(»7.         flioulated,  that  the  hufband  furviving  the  wife,  fliould. 

3  Bio.  Far.Ca,  have 
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*have  three  hundred  livres  by  way  of  a  prefent,  and  [  *  269,  ] 
alfo  two  thirds  of  her  fortune  for  life  (whereas  by  the 
cuftoni  oi  Pans,  where  they  married,  lie  v/ould  have 
had  but  a  moietyj  and  that  the  reil  (hould  go  accord- 
ing to  the  cuftona  ot  Pans :  It  was  determined,  on  ap- 
peal to  the  houfe  of  Lords,  from  a  decree  oi  the  lord 
keeper,  that  this  contrafct  fhould  be  carried  into  exe- 
cution in  tolo^  and  not  reilritieaonly  to  the  fum  llip- 
ulated  :  For  ihc  laying  the  relf  fliouldgo  according  to 
the  cuftom  ot  Paris,  was,  in  effeft,  the  fame  as  it  the 
circumftances  oi  that  cullom  had  been  recited  at  large 
in  the  inftrument. 

Lord  Hardwicke,  in  the  cafe  of  Hinton  againft  Hin-    Kinton  v.  Hhi- 
ton,  where  an  agreement  was  entered  into  between  a    "°»^    <z.^3i, 
tather  and  a  fon  while  the  father  was  in  gaol,  thought 
that  circumftance  an  objeftion  to  the  court  decreeing 
a  fpecific  performance  ;  unlefsall  the  fa6ls  attending 
it  were  precifely  ftated,   and  the  agreement   cleared 
from  the  fufpicions  oi  impropriety,  which  that  acci- 
dent threw  upon  it  prima  facie  :  But  his  lordOiip  had 
no  doubt  but  that  a  man  might  make  an  agreement  in 
gaol,  provided  he  had  proper  afTi fiance  and  advice, 
and  that  it  were  *  done  in  a  fair  manner,  and  for  a  lull      f  *270.  J 
confideration.  And  all  tliofe  circumftances  beingmade 
out  to  his  fatisfaftion  in  this  cafe,  his  lordlhip  decreed 
the  agreement,  though  made  under  that  predicament, 
to  be  carried  into  eifeft. 

Where  the  public  intereft  is  concerned,  the  court  of 
Chancery  will  decree  a  fpecific  periormance  of  an 
agreement,  although  there  be  perfons  concerned  in 
the  lubjett  contracted  about,  who  are  not  parties  to 
the  fuit. 

Thus,  where  the  bill  was   to  have  a  decree  for  an    Thirvetor.  v, 
inclofure,  upon  the  foundation  of   an  agreement  en-    Collier. 
tered  into  :  It  appearing  by  the  bill  that  there  were.    -l^^'^fP'^* 

,         ,  11  -1  11  ht vide  Lady 

by  the  agreement,  to  have  been  eighteen  allotments,  widrington's 

and  that  there  were  but  fifteen  parties  to  the  fuit,  it  ca(e,  cited 

was   obje6fed,  that  all   the  parties  to  the   agreement  c  T*"";  ^*^* 

were  not  parties  to  the  luit.     But  the  court  decreed  2  Vem.  103. 

the  agreement  to  be  performed,  faying,  that  it  fhould  ^^^^^^'^  ^^''  ^^* 

not  be  in  the  power  of  one  or  two  wilful  perfons  to  fhe'rul-^orl'a 

oppofe  a  public  good.  bill  for  an  in. 

So,  if  an  agreement  be  made  between  a   lord  and    c'ofure. 
his  tenants  touching  the  flint  ot  common,  and  one  or    Bcddmgficld 

two     2  Vcrn.  103. 
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[_  ^  271.  J  two  capricious  tenants  will  not  come  in  ;  a  fpecific 
execution  will,  neverthelefs,  be  decreed,  founded  on 
its  being  proper  on  principles  of  natural  equity. 

One  ot  the  parties  to  a  contract  being  by   bimfelf 
incapable  of  performing  it,  furniOics  no  ground  for 
difpenfing  w^ith  a  fpecific  execution. 
Parnngton  v.  Thus  where,  on  a  bill  to  compel  the  defendant  and 

Abr"i%  ^!  '*  ^^'^  wite,  to  join  in  a  fine  to  the  plaintiff,  purfuant  to 
5  Vin.  Abr.  tbe  covenant  of  the  former  in  a  conveyance,  the  de- 
617.  15.  fendant,  his  wife,  and  fon,   fet  forth  in  their  anfwer, 

that  the  hufoand  was  tenant  for  life,  remainder  to  his 
wife  for  iite,  remainder  to  the  heirs  of  the  hufband 
begotten  upon  the  wife,  remainder  to  the  hufband's 
heirs  ;  and  infifted,  that  nothing  pafTed  by  the  con- 
veyance, but  an  eftate  for  life  of  the  hufband,  and 
that  the  wife  did  not  feal  the  deed:  Lord  Cowper, 
Chancellor,  decreed,  notwrth/landirig,ih-a,i  the  hufband 
fhould  procure  his  wife  to  join  with  him  in  a  fine  ac- 
cording to  his  covenant ;  fince  he  had  taken  upon 
himfelf  fo  to  do,  and  the  plaintiff  had  paid  the  full 
value  of  the  ejlate. 
f  *  272.  "]  *  So,  where  A,  tenant  for  life,  agreed  with  B.  that 
Cieatoav.  B.  paying  a  certain  rent,    fliould  open  mines   in  his 

FiEcTi'e^'^  fettled  ellate,  and  fet  on  toot  works  at  his  own  charge, 

and  fhould  enjoy  the  fame  lor  ten  years,  if  A.  or  any 
of  his  ifTue  male  fhould  fo  long  live,  and  B.  entered 
accordirigly,and  expended  money  in  building  works, 
and  paid  the  rent  until  he  wasinterrupted  :  On  a  bill 
filed  by  him  to  have  an  execution  otthe  agreement  in 
fpecie,  A.  by  his  anfwer  alleged,  that  he  was  only 
tenant  tor  lite,  and  fubjefcl  to  be  called  to  account  tor 
wafle,  and  could  not  execute  this  agreement,  becauff 
it  was  inconfiftent  with  his  power  {o  to  do.  But  the 
court,  neverthelefs,  decreed,  that  A.  fhould  execute 
his  agreement  in  fpecie,  as  far  as  he  was  capable  ot 
doing  it.  And  direfted  him  to  feal  a  leafe  for  ten 
years. 
Gibfon  V.  Pat-  Again,  That  the  time  limited  for  performance  ol 
/i  °'ve\.  4'o.  ^"  agreement  is  lapfed,  is  no  folld  objeftion  to  a  de- 
a  Bro.  Ca,  cree   tor   performance  of  it :  For  it  is   the   bufinefs 

Par.  46c.  qJ    ^  court  of  equity    to    relieve   againft   lapfe  of 

time  in  the  performance  of  agreements ;  efpecially  if 
the  non-performance  docs  not  arife  by  default  ot  the 

par^y 
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*  party  feeking  to  have  a  fpecific  performance.  There-  [  *  273<  3 
fore  a  bill,  brought  for  a  fpecific  performance,  was  de- 
creed in  favor  of  the  plaintiff,  without  any  regard  had 
to  the  fapfe  of  time,  by  reafon  of  the  plaintiff's  neg- 
ligence in  not  producing  his  title  deeds,  and  not  ten- 
dering a  conveyance  within  the  time  limited  for  that 
purpofe  by  the  articles  :  The  lord  chancellor  obferv- 
ing,  that  mofl  of  the  cafes  which  were  brought  in  that 
court,  relating  to  the  execution  of  articles  for  fale  of 
eflates,  were  liable  to  this  objeQion,  but  that  he 
thought  there  was  nothing  in  it. 

The  change  of  the  condition  of  a  perfon  entering  Owsn  v.  Da'- 
into  an  agreement  :  As  if  he  become  lunatic  ;  will  ^'"'^  ^"*  °^' 
not  affcft  the  right  of  the  parties,  but  that  will  be  the 
iame  as  before,  provided  they  can  come  at  the  reme- 
dy. This  is  confonant  to  a  common  maxim  of  the' 
civil  law,  thai  madmfs  coming  upon  a  man,  dcjlroys 
not  any  bufinefs  which  he  had  before  duly  performed^ 
Thus,  if  the  legal  ef^ate  is  vei'led  in  the  truftees  of  a 
lunatic,  a  court  of  equity  ought  ?o  decree  a  perform- 
anee,andthe  aft  of  Godwin  not  change  the  rightofthe 
parties.  But  if  the  legal  cl^a-te  be  veiled  in  the  lunatic 
himfelf,  that  may  prevent  the  remedy  in  equity,  and 
reduce  the  *  parties  to  the  necefTity  of  proceeding  at  [  *  ^7\>,  3 
law,  where  the  lunacy  of  the  party  will  bean  impedi-- 
ment,  by  fufpending  the  contraft  till  he  recovers  the 
government  of  himfelf  and  of  his  aftions. 

It  is  no  objeftion  to  a  decree  for  an  execution  in  ^loor  v,  Ry- 
fpecie  to  fay,  that  the  agreement  was  voluntary,  if  it  ch''"2^^' 
be  an  agreement  to  do  that,  which  the  court  would 
have  required  to  be  doiicon  application  to  them  :  As 
if  a  man,  having  run  away  with  a  girl  poflTefOng  a 
good  fortune  in  trufiees'  hands,  after  marriage  agree 
to  lay  it  out  in  lands  to  be  fettled  in  llrift  fettlement ; 
this  will  be  binding  ;  nor  will  a  court  of  equity  re- 
lieve a  man's  creditors  againfl  this  agreement :  Be- 
eaufe,  had  the  hufband  himfelf  applied  to  the  court 
for  the  money,  the  court  would  not  have  decreed  it  to 
fciiB  without  fuch  a  fettlement. 
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ACCORD 

and  fatisfaflion,  no  difcharge  of  a  covenant,  425, 6, 

ACCOUNT. 

Vide  Parol  Agreement. 

ACQUISITION, 

original,  founded  on  occupancy,  1 — 5. 

derivative,  as  well  as  original,  iounded  on  occupan-. 

* how  effefled,  6. 

^ when  efFefted  by  contraft,  6. 

ACRES, 

where  to  be  taken  by  eftiraation,  375,  6. 
»_-->---_  according  to  flatute  meafure,  ibid, 

ACT    of  God. 
Vide  Equity,    Courts  of . 

ACTION    at  La-u, 

will  not  He  to  recover  money  for  puffing  at  an  auc* 
tion,  i86, 

ACTION 


INDEX. 

ACTION    in  prefcribed  Terms. 
analogous  to  an  a6lion  upon  the  cafe,  335. 
ACTION    upon  the  Cafe 

lies  upon  a  parol  covenant,  taking  efFeft  as  a  contrafl 

or  agreement,  ?/j4,  5. 
for  money  had  and  received,  lays  to  recover  money 

paid  upon  a  coatraft  ^efcinded,  415. 

AGE, 
iawfulj  Mrhat  meant  thereby,  374; 

AGREEMENT 
(vide  Contract) 

may  be  waived  with  the  concurrence:  of  all  parties^ 

4'3.'4'4. 

between  baron  and  feme  made  before  marriage,  as  to 
a  thing  future  to  the  marriage,  not  diffolved  there- 
by, 443, 4. 

entered  into  after  marriage,  lo  lay  out  wife's  fortune 
in  truftees  hands  in  the  purchafe  o\  lands,  v/ill  be 
decreed  fpecifically  in  equity,  2  vol.  274. 

ALIMONY. 

Vide  Equity,  Court  of, 
ANCESTOR, 

may  bind  his  heir  by  his  agreement  to  furrender  and 

afTign  copyholds,  115. 
feifcd  in  fee,   may,  by  his  agreement  to  fell  lands, 

bind  his  heir,  ibid. 

Vide  Tenant  in  Tail. 

ANNUITY 


INDEX. 

ANNUITY. 

(vide  Feme  Covert) 

purchafed  for  an  inadequate  confideration  of  a  man 
labouring  under  diftrefs  in  the  knowledge  of  the 
purchafer,  fet  afide  in  equity,  2  vol,  154 — 156. 

ANNUITY    Aa 

feems  to  warrant  a  diftinftion  between  the  contra£i 
and  the  fecurity,  209—281. 

ARTICLES 

making  a  provifion  for  a  feme  covert  in  lieu  of  her 
jointure,  made  during  coverture,  will  become  effi- 
cieni  by  an  acquiefcence  after  coverture,  74. 

marriage,  operate  in  certain  events  penally. 

Vide  Contract. 
ASSENT 

of  all  parties  elTentiai  to  a  contra61,  9. 

Exception  in  the  cafe  of  acquifition  by  one  non  com- 
bos, 12. 

fignifies  the  acquiefcence  of  the  mind  to  fomething 
propofed  or  affirmed,  10. 

Vide  Persons  capable  qfcontra&ing, 

at  a  fubfequent  period  may  give  efFefl:  in  equity,  to  a 

contract  previoully  entered  into,  55. 
after  an  infant  comes  of  age,   to  a  contraft  made  be- 
fore, may  be  inferred,  in  equity,  from  circumflan- 
ces,  5.5,  56.    _ 
And  fuch  implied  afTent  may  be  permanent  or 
temporary,  56. 
may  be  grounded  in  equity,  on  mere  acquiefcence, 

£6.  57- 

B  b  b  by 
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by  an  infant  to  take  an  eflatc  with  a  condition,  binds 
him  to  performance,  58. 
to  an  aft  amounting  to  a  forfeiture,   pre- 
cludes him  from  taking  advantage  of  it, 

-----  to  a  legacy  binding  at  feventcen,  59. 

of  the  hufband,  exprefs  or   implied,   is  neceffary  to 
render  the  wife's  contraft  binding  upon 
him,  93— ico. 
Fafts  which  may   furnilh   fuch  prefumption  of 
affent,  ibid. 

....»--  may  be  prefumed  to  be  given  to  a  con- 
traft  for  neceffaries  entered  into  by  a 
married  woman  having  a  feparate  main- 
tenance, fo  as  to  bind  the  feparate  prop- 
erty, 101. 

Vide  Feme   Covert,  Tenant   in  Tail,  In- 
fant, Cestuioue  Trust,  Churchward-- 

E  N  S* 

to  a  contraft  or  agreement,  may  be  either  exprefs  or 

tacit,  131.  256. 
exprefs,  how  given,  131.  &56, 
tacit  may  be  in  two  ways,  ibid. 
-  -  -  may  be  interred  from  ina6lion  or  forbearanccy 

Vide  Mortgagee,  Lessee,  V/itness, 

^  -  -  to  difcharge  the  indorfer  of  a  note,  prefumed 
from  the  omiffion  of  '.he  holder,  to  give  no- 
tice to  the  indorfer,  136. 

of  mafler  to  the  contra 61 3  of  his  fervant  prefumed 
from  the  former  Handing  to  the  bargains  of  the  lat- 
ter, 138. 

of  a  party  benefited,  to  a  contraft  in  his  favor,  pre- 
fumed until  the  contrary  proved,  ibid. 

of  heir  to  accept  the  inheritance  prefumed,  139. 

of  the  drawer  of  a  bill  to  pay  thofe  who  pay  it  for  his 
honor,  prefumed,  ibid. 

of  a  hufband,  turning  his  wife  out  of  doors,  to  hei' 
contrafts  tor  necell'aries,  prefumed,  ibid. 

to  a  contract  may  be  invalidated,  by  having  been 
given  under  ignorance  or  error,  arifing  from  fraud 
or  impofition,  139,  142. 

Contra^ 
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Contra,  If  both  parties  under  the  fame  mifapprehen* 
fion,  142  —  144. 

Vide  Contract,  Wager  Contracts. 

of  the  proprietor  alone,  is  necefTary  for  transferring 
the  right  of  property  in  any  thing;  delivery  is  not 
necefl'dr}',  2  vol.  62 — 64. 

ASSIGNMENT 

olzchqfe.  in  aflion,  although  not  efFe61ual  at  law, 
amounts  to  a  covenant  or  agreement  in  equity, 
which  will  hQ  there  carried  into  fpe'cific  execution, 

ASSUMPSIT 

for  a  price  for  admittance  to  a  copyhold,  lies  again fl 

an  infant,  35. 
will  not  lie  upon  a  promife  founded  upon  an  unlav/-» 

ful  confideration,  176. 

Vide  Instances  ibid. 
See  Exception,  177,  178, 

not  to  ule  a  trade  in  a  particular  place,  void,  ii  not  or* 

an  adequate  confideration,  176. 
rnufl  be  for  a  pofhble  thing,  178,  g. 
as  to  a  matter  certain,  though  upon   a  condition   im- 

pofhble,  will  be  good,  and  the  condition  void,  170, 

180. 
muil  be  certain,  180. 
to  pay  money  in  a  fhort  time,  void,  ibid. 
to  fell  a  horfe  to  B.  for  what  B.  Ciall  value  him  al, 

void, ibid, 
to  pay  money,  without  faying  when,  good,  180. 
to  deliver  goods,  or  make  a  leafe  to  B.  is  valid,  ibid, 
to  pay  another  what  he  lays  out  for  him,  good,  ibid, 
to  give  with  his  daughter  in  marriage  a  child's  part,  is 

goad,  i8o,  181. 

to 
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to  give  twenty  French  pieces  with  his  daughter,  good, 
181. 

to  enter  into  an  obligation  for  performance  of  a  thing 
of  a  certain  value,  good,  181,  2. 

Contra,  if  value  not  afcertainable,  182. 

by  fhcriff,  in  oppofition  to  the  ilatutc  23  H.  6.  cap- 
10.  void,  187. 

to  indemnify  gaoler  for  fuffering  one  charged  in  exe- 
cution to  go  at  large,  void,  197. 

that  another  Ihall  quietly  enjoy,  is  not  broken,  unlefs 
a  lawful  incumbrance  be  fhewn,  379. 

may  be  difcharged  by  the  aft  of  God,  447,  8. 

ATTORNEY 

having   authority,   undertaking  for  his  client,  may 
bind  him,  and  will  not  be  himfelf  liable  thereby,  128. 
Contra,  if  not  authorized,  ibid. 

AUCTION 
fvide  Equity,  Court  of.) 

fale  by,  not  decreed  in  equity  to  be  fpecifically  exCf 
cuted,  by  reafon  of  an  accidental  mifconception  of 
parties,  2  vol,  225,  6., 

AWARD 

after  an  acceptation  of  any  thing  under  it,  is  evidence 
in  equity,  of  an  agreement  to  perform  it,  318,  319. 


BAIL    BOND 

does  not  admit  of  a  fet  off,  440, 

BAILMENT. 


INDEX. 

BAILMENT, 
its  feveral  nature  and  efFefts,  247 — 255, 

BANKRUPT 


(vide  Contract} 

znay  by  a6iion,  recover  money  paid  by  him  to  a  cred- 
itor for  figning  his  certificate,  205,  6. 


BARGAIN 

contingent,  where  the  chance  is  known  to  both  par-f 
ties,  binds,  ahhough  the  chance  turns  out  all  againft 
one  of  them,  2  vol.  67,  8, 

catching,  72. 

"i 

Vide  Catching  Bargain. 


BARGAIN    and  Sale 

by  one  joint-tenant,  will  not  pafsthe  fhare  of  theoth- 

er,  though  he  die  before  inrolment,  160. 
implies  a  confideration,  368. 


BARGAINS 

by  truftees,  made  in  behalf  of  themfelves,  tending  ta 
eat  up  the  truft,  difcouraged  in  equity,  2  vol.  13,5, 5. 


BOND 

(vide  Non-sane  Memory) 
(vide  Infant) 

by  an  infant  miy,  by  circumftances  ex  pojifa^o,  be. 
pome  binding,  37, 

with 
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ivith  a  penalty,  void,  if  given  by  aninlant,  54  of  a  ferae 
covert,  decreed  in  equity  to  be  difchargcd  out  of 
her  feparate  cflate,  6^,  64. 

to  truftees,  conditioned  that  a  feme  cove*t  fliall  have 
power,  by  will,  to  difpole  of  her  cllate,  will  be  en- 
forced in  equity,  73. 


annuity,  vide  Flue  Covert. 

to  reflrain  trading, 

vide  Contract. 

for  unlawful  maintenance,  void,  173. 
taken  by  fherifF  for  fees,  void,  ibid. 

- to  be  a  true  prifoner,  C^r.  void,  ibid. 

entered  into  with  an  alien  enemy,  void,  ibid. 

Vide  Marriage,  Brocage,  Bonds 

given  in  oppofition  to  the  third  branch  of  the  llatute 
2;^H.  6,  cap.  10.  void,  186,  7. 

to  indemnify  againftthe  confequences  of  publifhing 
libels,  void,  196. 

to  indemnify  a  fherifF  agalnft  embezzling  a  writ, 
void,    96,7. 

- ---___  for  letting  one  not  bailable  to 

niainprize,  void,  197. 

to  favc  one  harmlefs  if  he  kill  another,  or  do  a  tref- 
pafs  void,  ibid. 

to  indemnify  againil   a   breach  of  tl)e  covenants  in 

an  indenture,   fbme  of   which  are  void  and  fome 

good,  operates  differently  where  the  covenants  are 

void  by  common  law,  and  when  by  ftatute  law,  199. 

Examples  of  this  diflinftion,  199,  200. 

iliall  receive  a  conftruftion  according  to  the  intent  of 
the  parties,  and  the  words  therein  fliall  be  applied 
to  the  obligor  or  obligee  accordingly,  244. 

from  feoffee  in  fee,  that  he  Ihall  not  alien  or  take  the 
profits  of  the  land,  good,  263. 

- diftinguifhed,  in  this  refpeft,  from  a  con- 
dition of  a  fimilar  nature  annexed  to  the  feoffment, 
ibid. 

Vide 
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Vide  Condition. 

condition  to  convey  and  affure  lands,  or  to  do  any 
other  fpeclfic  thing,  confidered  in  equity  as  articles 
of  agreement ;  and  the  condition,  as  llich,  decreed 
to  be  fpecifically  performed,  314.  323,  4, 

releafed  or  difcharged  at  law,  will,  in  equity,  fupport 
a  bill  for  a  fpecific  execution  of  a  contraft  implied 
in  it  by  the  intent  of  the  parties,  314—317. 

although  given  without  confideration,  being  fealed 
and  delivered,  alters  the  property  of,  and  binds  the 
obligor,  and  is  not  nudum  paHu?n,  340. 

iletermines  a  fimple  conlra61:  for  the  fame  debt,  423. 

Vide  Statute  Staple, 

ivill  not  be  difcharged  by   merely  delivering  it  up 
'     without  a  releafe  under  feal,  42^,  6. 

Vide  Payment. 

cannot  be  explained  to  have  been  taken  to  any  oihef 

ufe  than  it  imp  orts,  by  parol  evidence,  431,  2. 
is  difcharged  by  the  obligee  marrying  the  obligor,  439, 
to  a  villain,  had  been  difcl^rarged  by  obligor  purchaf- 

ing  the  manor  to  which  he- was  regardant,  ibid, 
given  to  a  wife  before  marriage,  conditioned  to  leave 

her  a  fum,  if  fhe   furvive,  fufpends  the   debt,  but 

does  not  extinguifli  it,  443. 
the  condition  of  which  has  been  faved  at  law,  by  the 

a£l  of  God,  fhall  be  enforced  in  equity  according 

to  the  intent,  450. 
may  be  difcharged  by  a  collateral  fatisfaflion,  4,51. 
fraudulent,   as   impofing  upon  third   parties   vol.  2, 

165,  6. 
for  a  large  fum,  accompanied  with  an  agreement  to 

receive  a  lefs,  entered  into  in  order  to  impofe  upon 

a  third  pcrfon,  not  relieved  againfl:  in  equity  on  the 

agreement,  167  —  170. 
extinguifhed  by   an  aceident  at  law,  made  good   in 

equity,  if  meant  to  enforce  atrufl,  2  vol.  254—258. 

BOND 
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BOND    CREDITOR 

lofes  his  lien  upon  lands,  if  his  debtor  enter  into  an 
agreement  for  faie  of  them,  vol.  2.  58. 

Contra,  if  the  confideration  inadequate^  ibid- 
58-60. 

CATCHING    BARGAINS. 

With  heirs,  reverfioners,  or  expcflants,  will  be  fet  a- 
fide  upon  a  principle  of  national  policy,  2  vol. 
181—183. 

notwithftanding  they  have  been  carried  into  execu- 
tion, if  done  under  the  apprehenfion  ot  compulfion, 
fet  afide  on  payment  of  what  was  advanced  and  le- 
gal intereft,  2  vol.  183. 

And  fo  done,  notwithitanding  the  money  had  been 
paid  under  a  former  decree  in  fupport  of  the  con- 
traft,  ibid.  184. 

And  no  fubfequ'ent  a6l  of  the  heir,  though  voluntary, 
will  help  luch  a  contra6>,  il  he  be  under  any  mif- 
apprehcnfion,  and  not  fully  apprized  of  the  nature 
of  his  right,  ibid.  184  —  188. 

But,  if  fuch  contrati,  being  free  from  fraud  or  impo- 
fition,  be  afterwards  ratified,  this  will  bar  the  relief 
in  a  court  of  equity,  ibid.  188,  9. 

CESTUIOUE   TRUST 

may,  by  his  affent  to  an  agreement,  bind  his  truftees, 
112. 

CHANCELLOR, 

his  authority  in  cafes  of  ideotsand  lunatics,  is,  by  vir- 
tue oi  a  peculiar  jurifdiflion,  granted  under  the  roy- 
al {jgn  manual,  25. 
And  upon  this  ground  he  retains  bills  brought  on 
^behalr  ot,  or  by  lunatics,  to  fet  afide  convey- 
ances made  by  u;em.  27,  28. 

CHANCERY. 
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CHANCERY,  Court  cf, 

on  which  the cuflody  of  Infants  ofHcially  devolves,  in- 
terpofes,  and  in  many  cafes  reftrains  infants  from 
refcinding  their  contracts,  40,  41. 

vide  Contract. 

will  decree  tenant  in  tail,  agreeing  that  others  fiiall 
enjoy  his  tail  lands,  to  levy  a  fine,  112. 

Vide  Tenant  in  Tail, 

will  decree  an  heir  to  perform  the  agreement  of  his 
anceftor,  though  the  latter  only  tenant  for  life, 
where  it  was  advantageous  to  the  heir  when  entered 
into,  115—123.. 

Vide  Mother. 

CHOSE    in  aElion. 
Vide  Assignment. 

CHURCHWARDENS 

Hiay,  by  their  affent,  bind  the  parifli  to  a  reafonabic 
contract  or  agreement,  114. 

COMMUNITY 

of  goods,  dillinguifhed  from  exclufive  property  in 
them,  4. 

CONCEALMENT 

vviHul  and  induftrious,  of  the  truth  in  a  material  point 
by  one  party  to  a  contrafcl:,  in  order  to  keep  the 
other  in  ignorance,  and  to  profit  thereby,  will  iur- 
nifh  a  ground  to  let  afidc  a  contratl  under  the  Kead 
of  fraud,  2  vol.  203,  4. 

Ccc  •S 
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ot  a  circumllance  difadvantagcous  to  one  party  to  an 
agreement,  fo  as  to  lead  hiin  into  a  mifconception, 
isaiblid  ol)jc6lionto  decree  a  performanceinfpecie, 

2  VO!.  222. 

CONDITION 

annexed  to  a  contratt,  binds  an  Infant. 

Vide  Assent. 

S,  are  eithei"  unlawful,  or  lawful,  26 «. 
unlawful,  added  to  a  contraft,  varies  in  its  efFeftupon 
it  according  to  the  nature  of  the  contraft,  and  of  the 
condition,  261, 
Examples,  261,  2. 
repugnant  to  the  nature  of  the  contra6l  to  which  it  is 
added,  is  void,  262. 
Examples,  ibid. 

Vide  Bond, 

s,  lawful,  are  of  three  kinds,  263, 
their  natures  exemplified,  263,  4. 
impofTible, annexed  to  a  contrail  divifible  into  fuch  as 

are  fo  when  the  contraa  entered  into,  and  fuch  as 

become  fo  by  fubfequent  matter,  264. 

afifeft  them  in  different  ways 

ibid. 

Examples,  264—266. 
s,  impoflible,  precedentorfubfequent,j{re61acontraft, 

to  which  they  are  annexed  differently,  266. 

s,  ' inbonds,  operate  differently  where  they 

are  part  of  the  bond,  and  whei^e  they  are  indorfed  or 

underwritten,  267. 
Example,  ibid, 
s,  to  be  carefully  diffiriguiflied  from  circumflances 

annexed  which  feem  to  import  them,  but  are  modal 

only,  267—9. 

Vide  Time. 

nay  arife  by  conflruflion,  without  conditional  words, 

where 
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where  a  party  would  otherwife  be  without  remedy 

on  a  contraft,  382. 
that  A.  {hall  not  hurt,  endanger,  or  moled  B.  will  not 

be  broken  by  A.'s  purfuing  B.  for  felony,  or  other 

juft  caufe,  388. 
to  avoid  a  bond,  conceived  in  equivocal  or  ambiguous 

language,  Ihall  be  conllruetl  in  eafe  and  favour  of 

the  obligor,  397.  399. 
prevented  irom  being  performed  by  the  party  in  whoi^* 

favour  it  is  made,  is  difcharged,  417.  419. 
of  bond  faved  at  law,  when  entorced  in  equity  not- 

withftanding. 

Vide  Bond. 

CONFIRMATION 

fhall  receive  fuch  a  conftruftion  as  will  not  work  a 
wrong  to  him  who  confirms,  if  it  may  have  an  oper- 
ation otherwife,  389. 

of  a  bargain  originally  oppreflive. 

Vide  Contract. 


CONFUSION 
in  the  civil  law,  what  it  is,  438. 

CONJECTURES 

muft  be  reforted  to,  in  order  thereby  to  difcover  the 
true  meaning  of  parties  to  contraffs,  where  words 
are  equivocal,  or  fentenccs  ambiguous,  376,  377. 
may  be  drawn  from  three  fources,  377. 

Firfl,  From  the  fubje6^  to  which  the  language  is 

applied,  ibid. 
Examples,  377—380, 

Secondly,   From  the  efFeft  or  confequence  that 
follow  from  this  or  that  acceptation  of  words, 
382. 
Examples,  382—384. 

Thirdly, 
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Thirdly,  From  the  a£lion  or  circumftances  at- 
tending a  tranlaftion,  384. 
Examples,  38.5— 5^7- 

CONSIDERATION. 

Vide  Contract. 

defined,  330. 

good  or  valuable,  mufh  be  the  bafis  of  an  cKecutory 
contra61;  or  agreement,  or  it  will  not  be  valid  either 
at  law  or  in  equity,  unlefs  it  be  by  deed,  330,  i. 

of  a  contract  under  feal,  not  enquired  into  at  law,  in 
an  a61ion  upon  it,  the  deliberation  with  which  the 
inllrument  is  made  being  of  itfclt  lufficient  to  fup- 
port  it,  332,  3. 

Vide  Nudum  Pactum. 

- may  be  in  two  M'ays,  342. 

- by  fome  a6t  to  be  done  by  the  one  party 

for  the  benefit  of  the  other  party,  342. 
Inftances  of  this,  342. 
however  trifling,  is   fufficient  whereon  to  ground  an 

action,  344. 
of  a  contract,  may  be  the  doing  or  permitting  fome- 
thing  to  be  done  to  the   prejudice  or  lofs  of 
one  oi  the  parties,  344. 
Inftances  of  this  344—348. 
executed,  and  entirely  paft,  is  not  fufficient  to  ground 
a  contraft  upon,   unlefs   fomething  meritorious 
arife  between  the  parties,  348,  9. 
Contra,  if  all  but  one  tranfafciion,  349,  350. 
executed,  will  fupport  a  contratf,  if  there  was  a  duty 

before,  350,  1. 
paft,  will  be  a  good  ground  to  maintain  an  aftion  up- 
on a  fubfcquent  promife  or  contra6l,   where  the 
confideration  is  ftated  to  fiavc  been  at  the  defend- 
ant's fuit  and  requeft,  351,  2. 
will  not  fupport  an  a6fion  by  a  perfon  who  is  a  mere 

ilranger  to  it,  353. 
moving  from  a  father,  will  fupport  a  contrail  made  in 
favor  of  a  child,  353. 

of 
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of  forbearance  of  fait  mnfl  have  two  properties,  s^-:}, 
Firft,  It  mufl  be  either  general,  or  for  a  particular 

time  certain,  and  not  uncertain,  35,3,  4. 
Second,  It  mufl  be  from  a  fuit  or  matter  in  which 

the  defendant  is  chargeable,  or,  354,  £. 
At  leafl;  there  mull  be  a  colour  whereon  to  found 
a  fait,  336. 
that  is  idle  and  infignificant  is  as  none  at  all,  355. 

Examples,  355,  6. 
being  "  the  day  given,"  the  declaration  need  not  let 

out  how  the  debt  accrued,  356,  357. 
s,  being  mutual,   the  thing  flipiilated  mufl  be  done, 
before  the  confideration  for  it  is  paid,  357,  8. 
Diverfities  in  the  application  of  this  rule,  338— 
360. 
valuable  may  be  marriage,  or  money. 

Vide  jMaRRI  AGE. 

good,  is  that  of  blood  or  natural  afie£Hon,  z^l,  '^. 

Vide  Equity,  Courts  of, 

will  arife  at  law,  from  one  man  entrufling  a  thing 
with  another,  coupled  v/ith  that  other's  undertak- 
ing refpefcting  it,  364 — 367. 
need  not  be  expreffed  in  a  contrat^,  it  being  fufficicnt 
if  it  can  be  collefled  out  of  it,  from  circumflances, 
368. 
irpplicd  from  tl:e  faft  of  bargaining  and  felling,  jcd 

quccre,  368. 
cxprefs  appearing,  no  other  can  be  implied.  369. 
'of  a  marriage  fetllement,  or  articles  madf.  by  a  iathei 
pr  other  lineal   anceflor,  extends  to  all   the  ancef- 
tor's  children,  and  their  pofterity,  2  vol.  244. 
Contra,  if  made  by  a  brother  or  qther  collateral 

relation,  ibid.  244,  5, 
Exceptions  to  \\\g  lafl  mentioned  rule,    ^vhere 
any  circumflances    occur,    which  furnifh   a 
ground   to   prefume   a  dillintl  confideration, 
2  vol.  245. 
Inflanccs,  ibid.  24,5—254. 

Vide  Covenant,  Equity,  Court  of. 

CONTRACT. 


'     INDEX. 

CONTRA    C    T. 

denned,  6. 

includes,  a  feoffinent,  gift,  grant,  Icafe,  loan,  pledge, 
bargain,  covenant,  agreement,  promife,  ^c,  7. 

has,  for  its  ingredients,  parties,  confent,  an 'obliga- 
tion to  be  conftituted  or  difTolved,  7. 

neceiTarily  involves  the  free  alfent  of  the  parties  to  it,b'. 

Vide  Assent. 

Persons  capable  to  Contrad. 

entered  into  by  an  ideot  or  lunatic,  as  to  their  own 
property,  inoperative  ab  iniiio,  »i,  12. 

Vide  Surrender,  Contingent  Rem  a  i  n  d  er. 

_._..__-----  as  to  the  acquifition  of  prop- 
erty, it  agreed  to  in  a  lucid  interval,  binds,  13. 

___.__-___.  -it  not  agreed  to  in  a  lucid  in- 
terval, may  be  av.oided  by  heirs  or  repreientatives, 

__. __.-_-  cannot  be  avoided   by  them- 

felves,  when  they  recovertheir  intellefcls,   14 — 23. 

___-----  may  be  rendered  ineffeftual  in 

refpeft  to  themfelves,  after  office  found  upon  the 
Avrits  de  idiota,  or,   de  lunalici  inquirendo,  23,  24. 

Vide  Chancellor.    Drunkenness. 

binding,  though  entered  into  by   a  perfon  of  a  weak 
underftanding,  30,  31. 
Unlcfs  there  be  fraud  in  the  tranfa£lion,  31. 

Vide  Equity. 

made  by  an  infant  to  turn  interefl  into  principal, 
eftabliflied  in  chancery,  being  for  his  benefit,  41,42. 
made  by  infants  on  their  marriage,  decreed  to  be  bind- 
ing 
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ing    in   equity,   42.~the   principle    upon  which 
courts  of  equity  proceed,  difculled,  42—44.   2  vol. 
258,  9- 
Vide  Marriage  contra£>,  Marriage  articles. 

mads  with  an  infant,  without  femblance  of  benefit  to 
him,  void,  54. 

Vide  Bond. 


.__ .--  may  be  made  binding  In  equity  by 

affent,  when  of  age,  55. 

Vide  Feme  Covert. 

between  hufband  and  wife,  impraflicable  at  lav/,  109. 

1 may  be  efficient  in  equity, 

ibid. 

And  will  bind  his  executors  and  adminiftrators, 
ur,  1)2. 

Vide  Ten ANfT  «?z  Tail,  Cestviqu e  Trust, 
Churchwardens,  Ancestor,  Heir, 
Mother,  Covenant,  Executors,  At- 
torney, Steward,  Joint-tenant. 

of  a  woman,  made  before  marriage,  binds  her   after 

taken  hufband,  123, 
by  a  copyhold  for  life,  where  the  widow  entitled  to 

free  bench,  that  another  fiiall  hold  and  enjoy  during 

his  ovv'n  and  the  life  of  his  wile,  decreed  in  equity, 

129-131. 
not  performed  by  one  party,  he  ought  at  law  to  pay 

the  other  fuch  damages,  as  he  fuftains  by  the  neg- 

lea,  137. 
entered  into  upon  a    fuppofuion  of  a  right,    or  of  a 

doubtful  right,  will  be  binding  in  equity,  although 

the  right  turn  out  to  be  on  the  other  fide,  142  —  144. 
But  the  parties  mud  be  acquainted  with  the  na- 
ture of  the  information  they  call  for  refpe6ling 
fuch  right,  144  —  146. 

Vide  Wager  Contracts. 

ior  purchafe  not  invalidated  by  reafon  of  a  variation 

in 
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in  circLtmridnces,  if  not  fiicli  at  wiiich  the  party 
particularly  aimed,  and  tor  which  he  Ilipulated  par- 
ticularly, 147. 

Examples,  148— t^t. 

executed  and  executory,  arc  diftinguifhablc  in  rcfpcfl; 
of  the  fubje£ls  they  may  affetl,  1,52. 

executed,  will  not  attach  upon  things,  of  which   the 
pcrfon  contracling  is  not  in  pofleflion,  atlually  or 
potentially,  152— -158. 
Examples,  153. 

executory,  requiring  fome  new  a£l  to  give  them  per- 
feftion.  Will  attach  on  a  fubjeft  wherein  the  perfon 
contrafling,  has,  at  the   time,  no  veiled  intereft, 

^59- 
Contra,  if  no  new  atl  to  be  done,  159. 

Vide  Grant,  Lessee,  Covenant. 

to  perform  things  naturally  impoflible,  is  void,   160, 
161. 
Dillintlion  between  things  naturally  impofTiblc, 
and  thofe  which  are  only  impofTible  to  the  par- 
ties contrafcling,  by  reafon  of  their  particular 
circumftanccs,  161. 

Vide  Court  cf  Equity, 

Damages.  *■ 

"  impoffible,"  its  fignification  in  equity,  163, 

mull  be  not  only  naturally  poITible,  but  alfo  morally 

fo,  164. 
to  do  a  thing  in  itfelf  unlawful,  is  void,  164,  5. 

In  what  fenfe  things  may  be  deemed  unlawful, 

»6.5— 175- 
s,  reftriftlve  oi  trading  in  any  particular  way  in  gen- 
eral throughout  England,  are  unlawful,  and  there- 
fore void,  166. 
not  to  exercife  a  trrade  within  a  limited  period,  void, 
167. 
Contra,  it  not  to  trade  within  a  certain  place* 

t67,8. 
But  it  muft  be  entered  into  for  a   fufficient  con- 
fideration,  which  it  is  beil  fhould  appear  upon 
the  face  ot  ir,  168,  9. 

and 
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and  a  bond  if  for  thefe  purpofes,  analogous,  170,  1. 

Vide  Equity,  Court  of.  Assumpsit. 

fimoniacal,  void,  177= 

5,  militating  againft  the  principles  of  morality  and 
public  decorum,  are  void,  182,  183, 

Vide  Wa-GER, 

s,  having  a  fraudulent  obje61  in  view,  are  void,  183, 

As  to  cheat  government,  18.5- 
s,  to  impofe  upon  third  perfons,  though  fair  betwfier. 
the  parties,  are  unlawful,  i86. 

Vidle  AuCTior: 

refpe£ling  things  prohibited  from  being  fabiects  of 
contra6t  by  itatute  law.  void,  186. 

Vide  Bond, 

for  rnore  than  legal  intereft,  is  voidby  IB  Anne,  flat.<^, 

rap.  i6.  188. 
by  a  bankrupt,  or  any  perfon  on  his  behalf,  to  pay  i 
creditor  for  ligning  his  certificate,  void,  188,  q. 
Although  the  money  paid  be  for  the  beuetit  of 

creditors,  1*91  —  •94. 
Exception,  194,  ,5. 
for  infuring  lottery  tickets,  void,  195. 
to  induce  the  omifiion  of  fomething,  the  doing  oi 
whicii  is  a  duty  in  the  perfon  with  whom  it  is  mad*, 
is  unlawful  and  void,  195. 

Vide  Sheriff, 

to  encourage  unlawful  afts  or  omiflionSj  is  void,  196- 

VideBoND,  Assumpsit,  Wager 

refpefting  things  prohibited  to  be  contrafted  about, 
are,  in  fonie  inftances,  fuffered  to  prevail,  after  they 
have  been  executed,  201, 

D  d  di  Vide 
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V'ide  Prohibitions,  Gaming,  Money, 
.  Bankrupt,  Lottery. 

to  (16  unlawful  act  may  be  refcindeJ,  207. 
dilUnguifhed  from  the  fccurity  for  performance  of  it, 
207  —  209. 

Vide  Annuity  Act. 

or  agreement  verbal,  not  determined  or  extinguifhed 

by  being  put  into  writing,  218—221, 
the  object  of  which  is  ufelefs,  is  void,  331. 
wantonly  affeQing  the  intereft  or  feelings  of  a  third 

perfon,  are  void,  232,  3. 

Vide  Wagering  Contract. 

ivantonly  tending  to  the  introdu£lion  of  indecent  evi- 
dence, void,  233. 
s,  diftinguilhed  into  executed  and  executory,  234. 
s,  their  feveral  natures  defined,  234,5. 
s,  applicable  to  all  rights,  real,  perfonal,  and  mixt, 

235- 
s,  their  feveral  natures,  236. 
5,  cxprefs,  defined,  236. 
s,  conflrutlive,  defined,  236. 

Vide  Tythes,  Recitals,  Exception, 
Covenant,  Lease. 

Vide  Lntention,  Covenant,  Action 
upon  the  Ca/e. 

s,  implicative,  defined,  245—258. 

Vide  Bailment,  Grant,  Lessee. 

s,are  either  fimple,  or  abfolute,  or  conditional,  258. 
fimple,  its  nature,  259. 
conditional,  its  nature  and  efFedl,  ^59,  260. 
conditional,  with  a  reference,  261. 

Vide  Conditions. 

s,  are  written,  or  unwritten,  269. 

Foundation  of  the  above  dillinflion,  269,  270. 

the 
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the  cpnfideration  of  which  is  an  atl  that  will  produce 
the  comproraife  oi  an  intended  law  fuit,  will  fup- 
port  an  ^ticm  at  law,  or  a  fuit  in  equity,  303,  4. 

s,  confidcredas  {uch  in  equity,  afifing  out  of  inllru- 
meut."  having  a  different  elfetl  at  law,  3 13—329. 

Vide  Equity,  Court  dj\ 

may  be  made  out,  in  equity,  hy  proving  it  pojilivelyy 

319- 
- circumftanccs,  from   the  na- 
ture of  which  equity  will  infer  an  agreement,  320. 

Vide  Equity,  Court  cf. 

may  be  made  out  in  equity,  by  proving  an  inftru- 
ment,  from  the  nature  ot  which,  equity  will  infer 
an  agreement,  323,  4. 

Vide  Consideration. 

as  it  was  defined  by  the  Roman  law,  what,  334,  ,5. 
s,  divided,  by  that  law,  into  nominate  and  innominate, 

335- 
founded  upon  a  prior  moral  obligation,  is  not  nudion 
pacium,  35  j. 

Vide  Nudum  P a c t u  :.i . 

may,  at  any  time  before  •  .  .  Joe  executed,  be  re- 
fcinded  by  the  parties,  it  no  tliird  perfon  concern- 
ed, 4*2. 

Vide  Exchange,  Lease,  Agreement. 

may,  in  fome  cafes,  be  rf fcinded  by  one  of  the  par- 
ties alone,  415. 

executed  and  confummate,  il  in  the  power  of  a  third 
perfon,  x)r  contingency  to  give  it  perfe6lion,  can- 
not be  refcinded  by  the  parties,  415,  4:6. 

cannot  be  annulled  after  the  time  tor  performing  it 
paffed,  but  it  may  be  rcleafcd,  416. 

Vide  Release. 

isdiirolved,and  the  party  under  obligation  difcharged, 

if 
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if  the  parfon  be  benefited  Is  the  occafion  why  it  is 
not  carried  into  execution,  417. 

Vide  Condition},  Covenant. 

And  the  party  bound  to  perform;\nce,  will  be  in 
the  fame  condition,  as  if  the  agreement  had 
been  fulfilled,  419,  420. 

Vide  Right. 

af  a  lower  degree,  may  be  determined  or  annulled, 
by  accepting  a  contract  of  a  higher  degree  for  the 
fame  thing,  423. 

Vide  Bond,  Judgment. 

5,  of  equal  degree,  do  not  extinguifii  or  determine 
each  other,  423,  424. 

Vide  Statute  Staple,  Judgment,  Record. 

A  diflinflion  to  be  obfcrved  between  reciting  and 
corroborating  a   parol    contract,   and  putting 
them  under  feal,  425. 
entered  into  by  deed,  cannot  be  difcharged  or  annul- 
led by  parol,  42^,  6. 

Vjde  Bond, Covenant, 

Contra,  where  a  wrong  or  default  fubfequent, 
together  with  a  deed,  give  an  aftion  to  recover 
damages,  426,  7, 


Vide  Parol  Agreement,  Parol  Evidence. 

is,  generally,  diffolved   by  the  rigltt  and  obligation 
meeting  in  the  fame  perfon,  438. 
Examples,  438.  444. 

Vide  Bond,  Mutual  Debts,  Marriage. 

may  be  annulled  or  altered  by  aft  of  the  legiflature, 

444.  5- 

Examples,  445,  6. 

may  be  difcharged  by  the  a6l  of  God,  446,  7. 

Examples, 
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Examples,  447,  g. 
^  —  -_-.--  by  any  collateral  fatlsfaftion  agreed 

upon,  451. 

But  the  act  of  a  third  oerfon  will  not  varv  it, 
ibid, 
how  enforced. 

Vide  ExECUTOPvY  Contracts. 

not  properly  fraudulent,  in  the  ienfe  of  deceit,  may 
be  relieved  againft  on  the  ground  of  inequality  and 
impofed  hardfhip  on  one  party,  2.  vol.  145 — 149. 

Vide  Covenant,  Necessity. 

infected  ^\•ith  fraud  on  the  face  of  it,  is  void  at  law,  as 
well  as  in  equity,  2  vol.  i^g.   - 

Vide  Particeps  Crimin'is,  A'Iaxim, 
Inadequacy   of  Price. 

from  which  it  is  pri?najacie  fell  evident,  that  one  oi- 
the  parties  mull  have  been  entrapped,  will  not  fup- 
port  an  aftion,  2.  vol.  159. 

void,  on  the  ground  of  fraud,  as  both -at  law  and  in 
equity  confidered  as  a  fccurity,  to  the  extent  01  the 
real  value  of  the  thing  contrafted  about,  2  vol.  :J9, 
160. 

entered  into  under  the  impulfe  of  fear- 
Vide  Fear. 

s,  originally  oppreiTive,as  well  as  thofe  gained  through 
fear,  may,  by  fubfequent  a6is  of  the  party  impoled 
upon,  be  rendered  binding,  2  vol.  163,  4, 
As  by  confirmation,  ibid. 

Contra,  if  confirmation    fraudulently  obtained, 
ibid.  164. 
fraudulent,  as  againft  third  perfons,  parties  to  an  orig- 
inal contract,  but  not  fo  to  the  fraudulent  agree- 
ment. 

Vide  Fraud. 

»r  agreement  underhand,  although  procured  after 
marriage,  if  made  in  fraud  of  a  third  perfon,  will 
be  fet  afide  in  equity,  2  vol.  171,  3. 

Same 
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Same  law,  as  to  a  wife  deceived  by  her  hufband, 

ibid.  173. 
Or  on  the  hufband,  ibid.  174. 
And  in  thefe  cafes  ol  underhand  agreements,  in 
cafe  of  marriage,  a  perfon,  though  particeps 
criminis,  and  not  urged  to  what   he  does  by 
neceffity,  will  nevenhelefs  be  allowed  to  avoid 
his  own  atts,  2  vol.  174,  5. 
But  a  diftinftion  is  taken  where  the  agreement  is 
made  between  the  hufband  and  wife  only,  and 
no  third  perfon  is  impofed  upon,  ibid.  175,  6. 
in  fraud  of  a  third  perfon,  ?.  f.  where  there  is  a£fual 
fraud,  cannot  be  rendered  binding  by  a  fubfcquent 
proniife  or  ratification,  ibid.   176. 
„._-_-_  is  not   bettered  by  being  afTigncd  over 
to  creditors,  2  vol.  176,  7. 

Exception  to  the  above  rule,  ibid.  177 — 181. 

Vide  C.\tchiinG  Bargains. 

entered  into  under  an  undue  influence,  and  under  cir- 
cumftances  from  whence  it  may  be  inferred,  that 
one  i)arty  had  an  advantage  over  the  other,  will  be 
fei  afule  in  equity,  2  vol.  189,  190. 

to  abide  by  dacifion  of  a  court  of  equity  on  the  merits. 

Vide  Court  of  Eouiiy. 

refpeOlng  an  cfiate  d:j  ccted  to  be  fold  before  a  mafler, 

will  be  void,  2  vol.  igi,  2. 
io  ftitle  a   profecution  tor  felony  unlawful,  and  can- 
not be  executed  in  equity,  '2  vol.  192,  3, 

Contra,  as  to   an  agreement  rcfpe6iing   fraud, 

ibid. 
Sni  quare,  for  the  cafe  flatcd  in  fupport  of  this 
dilfinftion,  does  not  go  that  length,  2  vol.  193 
-195. 
entered  into  by  truflees  in  behalf  of  themfelves. 

Vide  Bargain:;. 

may  be  fet  afide,  in  equity,  by  reafon  of  miflake, 
where  the  point  miflaken  is  the  caufe  of  the  agree- 
ment, 2  vol.  196,  7. 

Vide  Ignorance  of  Value,  Surprize, 

MlSA?PR£U£NSION, 
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Misapprehension,  ConceaImenTo 

refpec)ing  perfonal  things,  and  laying  in  damages,  is 
remediable  in  law  only,  and  not  in  equity,  2  vol. 

Vide  Equity,  Courtsqf, 

to  merit  the  interpofition  of  a  court  of  equity  in  its 
favor,  muft  be  fair,  jiift,  reafonable,  bona  fide,  cer- 
tain in  all  its  parts,  mutual,  ufelul,  made  upon  a 
good  or  valuable  confideration,  not  merely  volun- 
tary, confiftent  with  the  general  policy  of  a  well 
regulated  fociety,  and  free  from  fraud,  circumven- 

•  tion,  or  furprize,  2  vol.  221. 

Vide  Concealment,  Misconception. 
entire  and  inequitable  in  part. 

Vide  Equity,  Court  of. 

unreafonable,  exorbitant,  and  made  with  a  perfon  of 
weak  intelletls,  will  not  be  fpecifically  decreed  in 
equity,  2  vol.  227,  8. 

Vide  Exorbitancy  of  Price. 

upon  equal  terms  at  the  tirac  when  it  is  entered  into, 

•  will  be  carried  into  execution  fpecifically  in  equi- 
ty, however  unequal  it  may  become  afterwards, 
2  vol.  232,  3. 

not  being  made  bona  fide,  is,  in  equity  a  good  objec- 
tion to  its  not  being  carried  into  execution  in  fpe- 
cie,  2  vol.  233. 

Vide  Uncertainty,  Mutuality. 

merely  voluntary, and  without  confideration,  will  not 
be  executed  in  fpecie,  in  equity,  2  vol.  242,  3. 
Contra,  it  it  be  for  a  juft  caufe,  ibid.  274, 

Vide  Covenant,  Consideration. 

parol,  and  witliout  confideration,  importing  a  trufl, 
fpecifically  carried  into  execution  in  equity,  a  vol. 

257,  ^. 

tending 
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tending  to  encourage  extortion,  or  promote  inebrie- 
ty, will  not  be  decreed  in  fpecie,  in  equity,  2  vol. 
»59.  260. 

Vide  Specific  Exr.cuxiON. 

not  waived  by  laying  dormant,  ii  a  good  reafon  af. 
figned,  2  vol.  260. 

by  tenant  for  life,  though  fubjefling  him  to  be  called 
to  an  account  for  waiTe,  decreed,  in  equity,  to  be 
by  him  fpecifically  executed,  2  vol.  272,  3. 

CONSTRUCTION 

of  contracls  and  agreements,  defined,  370. 

...-  ought  not  in  any  cafe  to  carry  either 

beyond  the  intent  of  the  parties  to  them,  at  the 
time  of  their  entering  into  fuch  contraft  or  agree- 
ment, 370—372. 

Vide  Rent  Charge,  Term,  Iktextion'." 

of  the  words  of  a  rontrafl,  fliall,  in  cqi/ity,  be  fnch  as 
will  give  it  efFefito  the  lull  extent  intended,  if  they 
will  in  any  way  bear  it,  372. 

Vide  Trust. 

of  a  contrafl,  as  to  the  manner  ot  its  operation,  may 
vary  according  to  accidental  circumftances  falling 
out  aher  it  is  entered  into,  and  before  its  comple- 
tion, 380. 

_  . may  vary,  according   to  the  manner  in 

which  it  is  carried  into  efFecf,  380,  1. 

of  the  fame  words  in  the  fame  inflrum.ent  may  beva- 
rious,  if  they  arc  applied  to  different  fubjefls,  ac- 
cording to  the  nature  of  each  lubjeft,  381,  2. 

Vide  Words. 

which  fuppofes  the  maker  of  the  inftrument  expound- 
ed to  intend  an  abfurdity,  is  not  to  be  favored,  389, 

Vide  Covenant,  Money,  Value,  Deeds. 

CONTINGENT 
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CONTINGENT  REMAINDER. 
Vide  Surrender, 

COPYHOLD. 

Vide  Ancestor,  Contract,  Covenant, 
EQUITY,  Courts  of. 

COPYHOLDER 

'jf  widow  bound  by  his  agreement,  and  may,  in  confe- 
quence  thereof,  lofe  her  free  bench,  2  vol.  57, 

CORN 

cannot  be  attached  in  fhocks,  176,  177, 
unQiocked,  not  diftrainable,  355,  356. 

COURT  of  Chancery. 
fvide  Chancery,  Court  of ) 

as  a  court  of  equity,  primarily  decreed  in  perfonam 

only,  2  vol.  9. 
firft  began  to  ifiiie  procefs  in  rem,  in  the  time  oi  James 

the  Firft,  ibid, 
will  proceed  to  a  decree,  if  either  the  perfon  or  ellate 

are  within  its  jurifdiflion,  2  vol.  9,  10. 

Vide  Equity,  Court  of. 

COVRT  of  Equity. 
Vide  Equity,  Court  of. 

COURTS    of  law. 
Vide  Law,  Courts  of.    . 

E  e  e  COVENANT. 
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C    O    V    E    N    A    N    T. 
(Vide  Infant.) 

entered  into  by  a  woman,  b€{ore  marriage,  binds  hei 
after  taken  hufband,  123, 

that  lefTce  fliali  have  the  corn  growing  on  the  land  at 
the  end  of  the  term,  is  a  good  covenant,  156,  157. 

to  ftand  feifed  of  lands  to  be  after  purchafed  to  the  ufe 
of  another  is  void,  1,59,  160. 

of  the  lefTor  may  take  efFeft  as  a  conftructive  agree- 
ment by  the  lellee,  24 j,  242. 

parol,  taken  as  an  agreement,  2^^,  g, 

for  quiet  enj  oyment,  covers  only  la\vrful  incumbrances, 

379- 
the  import  of  which  is  doubtful,  may  receive  a  con- 

ihuftion  from  the  a6ls  of  the  covenantors,  385 — 

387. 

fcr  quiet  enjoyment  will  not  be  broken  by  an  ejecl- 
ment  brought  by  a  ftranger,  for  fuch  conifructioa 
would  be  to  intend  an  abfurdity  in  the  covenantor, 

390. 

to  fare  harralcfs  againft  all  perfons,  underflood  againil 
a  lawful  entry,  upon  the  fame  principle,  ibid. 
Contra,  if  againft  a  perfon  certain,  ibid. 

in  a  deed  to  fave  a  forfeiture,  in  nature  of  a  condition 
or  defeazance  in  a  bond,  fhall  be  conflrued  favora- 
bly for  the  covenantee,  398,  9. 

conflrued  according  to  the  general  intent,  as  itappears 
in  the  context,  403--405. 

ihe  performance  of  which  is  prevented  by  the  com- 
mand of  the  covenantee  is  difcharged,  418,  419. 

not  difcharged,  by  delivering  up  the  deed,  if  not  re- 
leafed,  425,  6. 

Vide  Accord, 

if  becomes  impofTible  by  the  a£l  of  God,  difcharged, 
446-8. 

But  if  the  intent  can  be  performed,  it  fhall,  448 
—450. 
at  common  law,  entitled  the  covenantee  on  breach  to 
damages  only,  2  vol.  2, 

as 
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as  to  fpecific  execution  thereof  in  equity. 

Vide  Equity,  Court  of. 

to  inveft  money  in  Iart3,  may  be  fatlsfied  by  a  devife 
of  equal  eftiraation,  2  vol.  125,6. 

._----- by  the  covenantor 

fufFering  lands  of  equal  value  to  defcend,  2  vol. 

126,7. 

further  obfervations  on  this  head,  ibid.  127—129 

But  the   lands  purchafed  mufl   be  of  th.e  fame 

nature  as  thofe  ftipulated  to  be  bought,  2  vol. 

127,8. 

Money  devifed,  no  fatisfaBion  for  fuch  land 

2  vol.  I2B. 

to  inveft  money  in  land,  v.'ill  at'achupon  lands  bought 
at  feveral  times,  under  the  notion  ot  being  piurchafed 
in  part  performance,  '2  vol.  129 — 131. 
Bat  this  lien  will  notfollow  fuch  purchafed  lands 
into  the  hands  of  purchafors   or  mortgagees* 
2  vol.  131,  2. 
Contra,  in  the  hands  ot  a  devifee,  2  vol.  132. 
And  fuch  purchafed  lands  will  not  be  fubjeftto 
the  debts  of  the  covenantor,  2  vol.  132,  3. 
*o  fettle   lands  on  the  covenantor's  heir,   will   attach 
upon  lands  defcending  upon  him  from  that  ancef- 
tor,  2  vol.  133,  134. 

Quaere,  if  not  as  an  intended  performance,  and 
not  as  a  lien,  ibid.  134,  5. 
to  turn  intereft,  on  a  mortgage,  not  paid,  into  princi- 
pal, relieved  againft  in  equity  as  fraudulent  in  the 
fenfe  of  impofed  hardihip,  2  vol.  146,  7. 
again  ft  the  ftatutes  pf  ufury,  will  be  relieved   againft 

inequity,  2  vol.  148,9. 
operating  by  way  of  penalty. 

Vide  Contract. 

in  a  leafe,  that  lefTee  (hall  refide  on  the  eftate,  will 
not  be  relieved'  againft  in  equity,  as  penal,  2  vol. 
209  —  212. 

to  convey  copyhold  to  a  baftard  child,  will  not  he  car- 
ried into  fpecific  execution  in  equity,  being  merely 
voluntary,  2  vol.  243.  "^ 

on 
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on  which,  an  aQlon  at  law  will  lie  to  recover  real, 
damages,  not  deemed  voluntary  in  equity,  ibid. 

by  hulbaiul,  that  he  and  his  wife  ftiould  levy  a  fine, 
decreed,  in  equity,  to  be  executed  fpecifically  by. 
the  hufband,  2  vol.  271,  2. 


CREDITOR 

agreeing  to  take  lefs  than  his  debt,  il  paid  at  a  day, 
his  debtor  will  not  be  relieved  againlt  paying  the 
whole,  if  the  debtor  fails  ot  payment  at  the  day, 
s  vol.  213. 

Contra,  if  any  new  feeurity  given,  ibid.  214, 

CREDITORS 

Compofition  with. 

Vide  Fraud  Contract, 


DAMAGES. 

juay  be  recovered  againft  a  man  undertaking  fome-» 
thing  morally  not  within  his  power,  162,  163. 

DAY 
given  for  payment  of  a  debt. 

Vide  CONSIDERATION. 

DEEDS. 

(Vide  Non-sane  Mjjmoire.) 

feveral,  made  at  the  fame  time,  to  cfFe6l  one  objc61, 
(hall  be  conftrued  as  one  affurance,  410,  4 ti. 

DEVISE. 
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DEVISE. 


(vide  Will.) 


by  infant  of  iiis  perfonal  eftate,  may  make  his  bond 

good,  37-       .  ■ 
made  in  execution  of  marriage  articles,  mufi  purfue 

them  ftriBly  according  to  their  legal  conftru6Hon, 

2  vol.  53, 


DISTRESS,  Pozver  of, 
(vide  Rent-Charge) 

DO     U  T    D  E  S, 
m  the  Roman  law,  defcribed. 

DO    UT    FACIAS, 

in  the  Roman  law,  defcribed,  336,  7. 

DRUNKENNESS 

no  ground  for  refcinding  a  contrafcl  or  agreement,  29, 

^  Vide  Equity,  Courts  of. 

Contra,  if  occafioned  by  management  or  contriv- 
ance of  the  perfon  contrafled  with,  30. 


ELECTION,, 

Vide  Heir. 

EQUITY, 
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EQUITY,    Courtsof, 

will  relieve  a  weak  man  from  his  contra6l:,  if  praQifed 

upon  by  impofition,  31. 
or  harraffed,  or  rendered  uneafy,  32. 
wiU  affift  creditors  in  making  the  feparate  property 

o{  the  wife,   liable  to  the  fatisfa6tion  of  their  debts, 

to2,  103. 
will  not  make  a  decree  again  ft  a  feme  covert,  having 

feparate  eftate,   for  payment  ot  a  fum  of  money 

generally,  104,  105. 
will  decree  the  heir  of  tenant  in  tail  having  pou'er  to 

leafe,  to  carry  into  execution  a  covenant  for  a  leafe, 

127,  128. 


Vide  Joint-tenant,  Contract. 

-  -  -  carry  into  execution  a  contraft  for  lands  ftated 

to  be  tythe  free  in  a  particular,  although  the  lands 

befubjeflto  tythes,  on  an  abatement  of  price,  148. 

So,  if  the  particular  ftate  a  manor,  and  there  be 

not  one,  149. 
Contra,  if  exprefsly  llipulated  that  the  lands  are 
tythe  free,  or  that  there  is  a  manor,  150. 
will  not  decree  a  fpecific  execution  ot  a  contra6l  by 
a  man  to  fell  eftates  that  arc  the  property  of  anoth- 
er, 161. 
in  deciding  on  bonds  to  reftrain  trading,  advert  to  the 
objetf  ofthe  bond,  whether  damages  or  a  penalty 
was  intended,  171,  2. 
will  not  retain  a  bill  for  an  allowance  for  attending  as 
a  puffer  at  au£lions,  186. 

Vide  Frauds  Statute  of.  Master  in  Chancery^ 
Purchaser,  Sale,  Solicitors,  Specif- 
ic Execution. 

confider  therafelves  as  not  reftrained  by  the  ftatute  of 
Frauds,  yrom  carrying  parol  agreements  fpecifical- 
ly  into  execution,  when  there  is  no  danger  of  fraud 
or  perjury,  292 — 312. 

will  carry  an  agreement  into  fpecific  execution, 
though  not  in  writing,  if  it  be  confelTed  by  the  de- 
fendant, 292 — 294. 

Vide 
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Vide  Parol  Agreement. 

-  -  -  not  decree  the  fpeclfic  execution  of  a  parol  a- 
greement,  given  in  evidence  to  rebut  fraud  attempt- 
ed to  be  praftifed  in  enforcing  a  written  agree- 
ment, 294,  5. 

will  decree  the  fpecific  execution  of  a  parol  agree- 
ment part  performed,  295—312. 

Vide  Performance. 

«-- of  a  mrrriage  treaty,  for  pay- 
ment of  a  portion^  written  but  not  figned  by  the 
parent  of  one  of  the  parties,  who  holds  back,  fraud- 
ulently with  intent  to  entrap  the  parties  into  a  mar- 
riage without  the  portion,  298,  299, 

will  decree  the  fpecific  performance  of  an  agreement 
made  out  by  a  letter  under  the  hand  of  a  third  per- 

'  fon,  if  proved  to  be  written  with  defendant's  af- 
fent,  299. 

will  infer  an  agreement,  from  any  written  inflrument 
exprefhug  the  intent  of  the  parties  to  Ilipulate  for 
fomething  collateral  to  that  which  the  initrument 
itfelf,  prima  fads,  imports,  313,  314. 

Vide  Bond,  Warrant  of  Attorney. 

will  imply  an  agreement,  from  a  fecurity  releafed, 
difcharged,  or  defe61ive  in  law,  where  fo  to  Ao^ 
v/ill  produce  juftice  betweenthe  parties, 314— 317, 

Vide  Assignment,  Chose  in  Adion^ 
Award. 

will  imply  an  agreement,  by  one  holding  a  benefit 
under  a  lefTee,  to  join  him  in  rene^ving,  the  lelTee 
undertaking  to  fecure  to  him  who  holds  under  him 
the  fame  benefit  under  the  new  leafe,  320. 

Vide  Contract. 

will,  by  intendment,  prefume  circumflances  to  have 
conftituted  part  oFan  agreement,  the  exi  ftence  of  fuch 
circumflances  being  abfol-utely  necefTary  to  have 

efTe6kcl 
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effefled  theraanlfeft  intent  of  the  parties,  although 
no  pofitive  evidence  of  their  exiftence  is  extant, 

will,  from  a  fubfequent  tranfaflion,  raife  an  agree- 
ment acceflbry  toa  precedent tranfatlion,  where  cir- 
cumilances  warrant  fuch  an  inference,  325—329. 

Vide  Receipt. 

will  not,  unlefs  under  particular  circumfiances,  decree 
the  fpecific  execution  oi  a  covenant  under  feal,  if 
merely  voluntary,  341,  2. 

confider  the  eftablifhment  of  the  peace  of  a  lamily, 
as  a  good  confideratioia  to  fupport  an  agreement, 

3^2,  3-  ,       - 

" the  compromife  of  a  doubtful  right,  a  good 

foundation  of,  and  conlideration  for,  an  agreement, 

363,  4- 
will  compel  the  execution  of  a  voluntary  contrafl, 
whenitisameafuring  call  between  an  executor  and 
heir  at  law,  in  favor  of  the  heir,  369, 

Vide  Interpretation'. 

will  relieve  parties  againfl  their  words  ufed  in  contrafls, 
when  they  Vould  otherwlfe  operate  in  events, which, 
could  they  have  been  forefecn,  would  have  been 
excepted,  39^,  4. 
will  decreethe  fpecific  execution  of  a  parol  agreement, 
in  part  executed,  the  objeft  of  which  is  to  alter  a 
written  agreement, 428,  9. 
But  a  very  clear  proof  of  fuch  parol  agreement 

will  be  required,  429,  430. 
Further  obfervations  on  this  fubjeft,  ibid. 

Vide  Parol  Evidence. 

began  to  afTume  a  jurifdiftion  as  to  the  fpecific  per- 
formance of  agreements  in  Edward  the  4th's  time, 
2  vol.  4,  5. 

But  their  jurlfdi£lion  therein  was  not  fettled  until 
Charles  the  2d's  time,  2  vol.  6,  7. 
alone,  can  decreea  fpecific  execution  of  agreements, 
a  vol.  7,  8. 

Vide 


INDEX. 


Vide  Court  of  Chancery. 

collaterally,  and  in  confequence  of  an   agreement, 

judges  concerning  matters  not  originally  v/ithin  its 

jurifdiftion,  2  vol.  lo. 
vrill  decree  any  contract  that  ought  mforo  confdentice 

to  be  performed,  2  vol.  10,  11. 
-  _  .  _  _  an  agreement  with  a  fecond  wife,  notwith- 

ftanding  tliere  be  a  firft  wife  living,  2  vol.  ibid, 
will  not  decree  alimony,  but  will  decree  an  agreement 

for  a  feparate  maintenance  in  nature  of  it,  2  vol.  11. 
will  decree  an  agreement  refpefting  copyholds,  2  vol. 

in  forae  cafe5,  where  there  is  no  remedy 

at  law,  2  vol.  14,  15. 
exercife  a  difcretion,  in  cafes  of  agreements,  and  con- 
fequently  if  there  be  any  material  objefiions  to  car- 
rying an  executory  contra£l  into  execution,  2  vol. 
14—16. 
will  not,  unlefs  in  particular  inftances,   decree  a  fpe- 
cific  execution  of  an  agreement  whereon  damagdf 
cannot  be  recovered  at  l^w,  2  vol.  16. 
Inftance  of  an  exception,  ibid. 
Farther  obfervations  on  this  head  of  Equity,  2 
vol.  17 — 19. 
require,  that  he  who  applies  for  their  aid,  fhall  have 
performed  all  that  was  contracted  for  on  his  part, 
2  vol.  19. 

Nor  will  his  having  been  prevented  by  the  aft  of 
God,  be  any  excufe  for  not  having  done  fo,  if 
he  had  time  to  accomplifh  it,  2  vol.  20,  '. 
The  pra6lice  of  courts  of  equity  and   of  law, 

fimilar  in  this  refpeft,  2  vol.  ai,  22. 
Exception,  where  the  party  coming  for  aid  has 
performed  part  of  his  agreement,  and  is  in  no 
default,  is  not  mjlatu  quo,  2  vol.  92—26. 
take  a  difference,  in  refpeft  to  carrying  into  execution 
agreements  on  marriage,  and  other  agreements,  in 
refpeft  of  the  rule  above-mentioned,  as  to  perform- 
ance being  (liewn  on  the  part  of  the  perfon  apply- 
ing, 2  vol.  26—28. 

Exception  to  this  exception  as  to  marriage  agree- 
ments, 2  vol,  28—31. 

E  f  f  will 
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will  decree  part  of  an  agreement,  where  other  part 
of  it  is  rcjidcred  illegal  by  the  legifiature,  between 
the  time  ot  entering  into  it,  and  its  pertormance, 
2  vol.  31—33. 

will,  where  the  entire  performance  of  an  agreement 
is  prevented  by  the  a6l  of  God,  or  accident,  decree 
a  part  performance,  ij  the  vendee  is  fatisfied  iherC' 
with,  2  vol.  33,  34- 

Vide  Purchaser. 

decree  a  fpecific  execution  oi  contra6ls  and  agree- 
ments for  fale,  &c.  upon  the  principle  that  the  ven- 
dor, i5f.  is,  by  virtue  of  the  contraft,  become  a 
truflee,  2  vol.  38. 

on  application  for  a  fpecific  performance  of  covenants 
decree  it  or  not,  according  as  the  intention  of  the 
parties  appears  to  have  been  to  rely  and  depend  up- 
on the  fecurity  of  the  covenant  only,  or  otherwife, 
2  vol.  38—40, 

^  Vide  Intent. 

confider  a  vendor  under  an  executory  agreement,  as  a 
truftee  for  the  vendee  ;  andallpcrfons  having  claims 
upon  him  (the  vendor)  as  fubjeil  to  theconfequen- 
ces  that  follow  irom  that  inference,  2  vol.  ^7,  8. 

VideBoNDCREDiTOR,JuDGME NT  Cred- 
itor, Mortgagee,  Vendee,  Money, 
Land. 


_  .  _  ,  _  money  contracted  to  be  laid  cut  in  land, 
as  land,  and  vice  verfa,  2  vol.  83,  4. 

Vide  Executors. 

Butthisrule  of  equity  only  applies  where  the  con- 
trail to  do  either  is  pofitive ;  for  if  there  be  a 
power  of  eleftion  in  one  of  the  parties,  fome 
circumflance  mufl;  be  that  evinces  an  eleftion 
made,  or  the  fund  will  be  taken  in  its  proper 
ftiape,  2  vol.  84,  5. 

•     And 
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And  the  agreement  which  effe£ts  the  tranrpofitlon, 
muft  be  fuch  as  the  parties  are  entitled  lo  carry 
into  execution   in  a  court   of  equity,   2      vol. 

Vide  Money,  Courts  of  Law. 

will  decree  the  fpecific   execution  of  an  agreement, 
notwith {landing  the  infertion  therein  of  a  penalty 
in  cafe  of  non-performance,  2  vol.  136,  7. 
Exception,  if  the  objeft   of  the   agreement   be 
damages  only,  2  vol.  137,  8. 
: ,  if  new  matter  com«  out  refp^Qing  an  agree- 
ment, again  ft  which  a  decree  has  been  made,  fup- 
port  the  agreement  on  an  application  by  other 
parties  not  bound  by   the  former  decree,  2   vol. 
138—140. 
,  if  a  queltion  of  fa£l;  arifes  on  a  bill  for  fpecific  exe- 
cution of  an  agreement,  dirc6l  an  iffue  at  law  to 
afcertain  it,  2  vol.  140,  1. 
will,  on  an  agreement  ior  a  purchafe  of  land,  take 
care  that  there  are  ufual  covenants  in  the  convey- 
ances, if  fo  ftipulated,  2  vol,  141,  2. 

Contra,  if  the  contraQ  refpetl  a  perfonal  thing, 
ibid. 
».  -  —  decree  a  lofing  as  well  as  a  beneficial  bargain, 

2  vol.  142. 
-  -  — relieve  againflunreafonabIecontra61s  or  agree- 
ments, 2  vol.  143. 

On  refunding  what  has  been  bona  fide  paid,  and 
making  allowances  for  improvements,  (&?c.  ibid. 

Vide  Unreasonableness,  Fraudulent, 
Contract. 

will,  on  relieving  againft  an  inequitable  advantage 
taken  in  a  bargain  by  one  party,  decree  fuch  party 
to  refund  what  he  has  received  more  than  is  due, 
2  vol.  151. 

will  not  fet  afide  a  bargain  on  the  ground  of  inadequa- 
cy of  price. 

Vide  Inadequacy  of  Price. 

will  relieve  again  ft  a  contraft  entered  into  under  the 
impulfe  of  fear. 

Vide 
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Vide  Fear. 

will  re£lify  errors  in  their  proceeding,  notwithftand- 
ing  any  agreement  of  the  parties  refpefting  them, 
2  vol.  190,  I. 
require  the  party  filing  a  bill  for  performance  of  a 
contract,  for  noi«-performance  of  which  a  penalty  i« 
recoverable  at  law,  to  waive  it,  2  vol.  204. 
will  not  fufTer  any  advantage  to  be  taken  of  a  penalty, 
if  the  fub fiance  ol  a  contrail  may  be  obtained  with- 
out levying  it,  2  vol.  ibid. 
.--._-.-__.---  where  compenfation  can 
be  made,  ibid.  205. 

Contra^  where  the  agreement  operates  by  way  oi 
penalty,  unlefs  compenfation  can  be  made  in  dam- 
ages, ibid.  205  —  207. 

Same  rule,  v/herii  contraft,  though  it  feems  to 
operate  by  v/ay  of  penalty,  docs  not  really  do 
fo,  ibid,  207 — 212. 
So  it  is  where  a  condition,  though  penal  in  its  ef- 
fect, is  voluntary,  and  in  favor  of  the  party  to 
fufifer  by  it,  2  vol.  213,  214. 

Vide  Creditor. 

will  relieve  agalnfl  the  penalty  of  a  bond  for  perform- 
ance of  covenantG,  after  fending  the  parties  to  a 
trial  at  law,  to  afcertain  the  damages,  2  vol.  21 4. 

cannot  decree  the  performance  of  a  contract  refpeft- 
ing  perfonal  things,  it  the  agreement  be  denied,  and 
the  relief  demurred  to,  2  vol.  216. 

Vide  Contract. 

Contra,  if  the  relief  be  not  demurred  to,  but  the 
defendant  anfwers,  2  vol.  216. 

And  if  the  agreement  be  denied  in  the  anfwer, 
and  proved  by  one  witnefs  only,  the  court  will 
make  an  order  to  try  it  at  law,  and  retain  the 
cafe  upon  the  equity  referved,  ibid. 

Exception  alfo  to  this  rule,  where  the  matter  of 
fraud  is  mixed  with  the  damages,  2  vol.  216, 
217. 

Or 
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Or  a  rpeciiic  execution  is  necefTary  to  do  cfFe^ual 
juflice,  ibid,  217—220. 

Vide  Contract. 

will  not  apportion  relief,  where  a  contraft  Is  entire, 
and  inequitable  in  part,  2  vol.  226,  7. 

.will  not  make  a  decree,  that  will  be  vain  and  nugato- 
ry, or  diretl  that  which  will  be  ufelefs,  2  vol.  235. 

Vide  Money. 

will,  in  cafes  of  trulls,  fraud,  and  accident,  carry  con- 
trafts  into  fpecific  execution,  which  are  extinguifli- 
ed  and  gone  at  law,  :  vol.  2j  j.  —  258. 

carry  an  agreement  between  a  father  and  his 

children,  made  with  a  view  to  a  juft  and  proper 
family  arrangement  into  execution,  although  the 
father  ufe  his  coercive  power  to  procure  it,  2  vol, 
.264,  5. 

will  decree  a  fpecific  ex'ecution  of  an  agreement,  not- 
withftanding  it  be  objetled,  that  the  party  flipulat- 
ing  had  no  intereft  in  the  thing  contrafled  about, 
at  the  time  of  entering  into  the  agreement  refpefcl- 
ing  it,  2  vol.  26.5,  6. 

Notwithftanding  it  be  evident  from  the  parties 
own  fhewing  who  files  the  bill,  that  he  had  not 
a  good  title  to  the  thing  to  be  conveyed,  ibid. 

. the  fpecific  performance  of  marriage  articles, 

notwithftanding  a  charge  of  adultery  or  elopement 
pofitively  made,  2  vol.  266,  7, 

■-  -■  of  an  agreement,  although 

it  reter  to  foreign  cuftoras  or  ufages,  2  vol.  267,  S. 

- -■'  though  one    party    be  in 

gaol,  if  it  be  done  in  a  fair  manner,  2  vol.  268. 

will,  when  the  public  intereft  concerned,  decree  a 
fpecific  execution  of  an  agreement,  although  all 
perfons  concerned  are  not  parties  to  the  fuit,  2  vol. 
268,9. 

will  decree  a  fpecific  execution  of  a  contrail,  not- 
withftanding it  appears  that  the  party  bound  cannot 
alone,  and  without  the  aid  of  others,  perform  what 
he  has  ftipulated,  2  vol.  271,  2. 

Vide  Covenant,  Contract. 

-----  notwithllandins: 
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--------- notvvithftanding  (he 

time  limited  for  performance  of  it  is  elapfed,  2  vol. 

272,3. 
will  decree  the  fpecific  execution  of  a  contrafl:  made 
with  a  perfon  who  afterwards  becomes  a  lunatic, 
againil  the  truftees  of  an  cftate  contra£ted  about  by 
him,  2  vol.  273,  4. 

Contra,  if  the  legal  eflate  in  himfelf,  ibid. 

Vide  Contract,  Voluntary,  Specific 
Execution. 

ERROR 

cfTential  in  contra£ls,  its  nature,  J50,  i5i» 

EVIDENCE 

of  an  agreement  in  equity. 

Vide  EQUITY,  Court  of^  CONTRACT. 

at  law,  and  in  equity,  generally  governed  by  the  fame 
rules,  438. 

EXCEPTION 

in  a  deed  indented,  is  an  agreement,  238 — 240, 
Obfervations  hereon,  ibid. 

EXCHANGE 

of  land,  by  deed,  may,  before  entry,  be  annulled  by 
deed,  413. 

EXCHANGE    ef Goods, 
whence  it  arofe. 

EXECUTORS 
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EXECUTORS 

©f  every  perfon  implied  in  himfelf,  128.  ^02. 

and  teftator  efleemed  fo  iar  the  fame  perfon,  that 
the  former  may  permit  a  fet-offto  a  debt  due  to  the 
latter,  440. 

of  the  vendor  of  an  eflate,  may,  by  bill  in  equity, 
compel  an  agreement  for  fale  to  befpecifically  ex- 
ecuted by  the  heir  of  the  vendor,  and  the  purchaf- 
er,  2  vol.  83,  84. 

included  in  a  trufl  to  lay  money  out  in  land  although 
not  named  in  the  truit,  2  vol.  91-^93. 

Vide  Bargain  by  Truftees, 

EXECUTORY   CONTRACTS 

at  common  law,  were  in  general  confidercd  only  as 
perfonal  fecurities,  and  the  non-performance  there- 
of entitled  the  party  injured  thereby  to  damages 
only,  2  vol.  I. 

•     vide  Covenant. 

fell  under  the  jurifdiftion  of  courts  of  equity,  which 
deal  with  the  corrupt  confcience  of  the  party  refuf- 
ing  to  perform  what  he  has  fripulated,  2  vol.  ■;. 

were,  in  fome  cafes,  enforced  fpecifically  at  coramon 
law,  2  vol.  4. 

Vide  Equity,  Courts  of. 

are  confidered  in  equity,  as  executed  from  the  time 
of  their  being  entered  into,  unlefs  fome  other  time 
appointed  for  execution,  2  vol.  55 — 57. 
And  this  rule  extends  not  only  to  a  vendor,  but 
to  all  claiming  in  under  him,  ibid.  57. 

Vide  Copyholder,  Equity,  Courts  of. 

EXORBITANCY   oj Price, 

uncoupled 
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uncoupled  with  circumftances  of  fraud,  has  not  yet 

been  detcrmhied  to  furnifli  a  ground  for  a  court  of 

cqijity  to  refufe  to  decree  a  fpecific  execution  of  a 

coniratf,  2  vol.  228. 

Exception,  if  the  party  in  whofe  favor  the  price 

is  taken,  is  incapable  of  performing  his  part, 

both  literally  and  eflfeftively,  ibid.  828—232. 


FACIO    UT    DES, 
In  the  Roman  law,  defcribed,  336. 

FACIO    UT    FACIAS, 
in  the  Roman  law,  defcribed,  336. 

FEAR, 

occafioned  by   unlawful  violence   by  one  party  to  a 
contract  towards  another,  is  a  good  ground  of  equi- 
ty for  fetting  afide  an  agreement,  «  vol.  160—162. 
Or  by  a  third  perfon,  if  the  party  were  cogniz- 
ant of  it,  ibid, 
arifing  from  a  juft  awe  or  dreadof  a  third  perfon,  be- 
ing a  lawful  fuperior,  and  exercifing  his  authority 
for  a  juft  end,  will  not  invalidate  a  contraft,  2  vol, 
162,3. 

Vide  Contract, 

FELONY. 

Contraft  to  flille  a  profecution  for  it. 

Vide  Contract, 

FEME 
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FEME      COVERT 

cannot  avoid  fine  on  ground  of  durefs,  22.     , 
cannot,  at  law,  bind  herfelf  or  her  hufband,  by  any 
contraft  or  agreement  for  money  borrowed,  or  the 
like,  59,  60. 

Contra,  in  equity,  if  it  be  for  necefTaries,  &c.6o. 

Or,  if  fhe  has  feparate  property  in  truft,  in  real 

or  perfonal  ellates  ;  of  which  a  court  of  equity 

will  take  notice,  and  give  elFeft  to  her  con- 

trafls  refpe6ting  it,  ibid. 

Although  her  truflees  do  not  join,  unlefs  their 

allent  be  made  effential  by  the  deed  creating 

the  truft.  60,  61. 

But  to  confult  the  truftees  is  always  prudent,  62. 

's  acquiefcence  in  a  court  of  chancery,  will  operate  as 

a  virtual  appointment  of  fuch  truft  fund,  ibid, 
's  engagement  affecHngthe  truft  kind,  may  be  enforc- 
ed in  equity,  although  her  huftaand  out  of  the  reach 
of  procefs,  62,  6;:^. 
and  her  truftces  will  be  compelled,  in  equity,  to  apply 
the  produce  of  fuch  truft  fund  to  the  difcharge  of 
her  general  engagements,  63,  64. 
's  agreement  with  her  hufband  refpefting  this  truft 
property,  operates  as  an  appointment,  64 — 73. 
And  the  law  is  now  held  to  be  the  fame,  althouc^h 
no  truftees  are  interpofed. 

Vide  Bond. 

may,  by  a8s  done  after  coverture  determined,  render 
her  contradh,  pending  her  coverture,  efficient,  73 

—75' 
may,  if  her  hufband  has  abjured  the  realm,  fue  or  be 
fued  at  lav,  75,  76. 

And  the  law  is  the  fame  if  he  be  tranfported,  76. 
Or,,  if  fhe  marry  an  alien  enemy,  77. 
living  as  a  feme  fole  on  a  feparate  maintenance  all/3w- 
ed  her  on  a  feparation  after  marriage,  may  be  fued 
on  a  contraft  for  goods  fold  to  her,  77—80. 
having  fuch  a  feparate  eftate,  and  living  apart  from  her 
hufband,  has  a  moral  capacity  of  contrafting  in  the 
fame  extent  at  law,  as  if  fole,  81. 

Ggg  A3 
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As  bv  bond  and  judgment  to  fecure  an  annuity, 

81—89. 
The  principles  of  the  adjudication  in  which  this 
point  has  been  decided,  difcufTed,  89 — ic8. 
may  bind  her  hufband  by  her  contrafts,  where  his  af- 

fent  may  be  prefumed,  93,  94. 
's  difability  to  contra6>,  a  firfl  principle  of  the  com- 
mon law,  97. 

Vide  Equ  ITY  Courts  of.  Law  Courts  of.  Sepa- 
rate Estate,  Separate  Mainten- 
ance, Contract. 

entering  jointly  with  her  hufband  intoan  agreement  for 

the  benefit  of  her  eftate.  will  be  bound  thereby,  108. 
may  difpofe,  by  will,  of"  her  favings  out  of  property, 

fhe  has  a  feparate  intereft  in  by  affent  of  her  huf- 
band,   Ji. 
alTenting  in  chancery  to  an  agreement  by  her  hufband 

to  convey  her  lands,  will  be  decreed  to  carry  it  into 

execution,  124. 

But  the  money  arifing  therefrom  in  truftees  hands, 
will  not  be  liable  to  her  bufband's  debts,  ibid, 
permitting  her  hufband  to  receive  the  intereft  ot  her 

feparate  cflate,  is  confidered  in  equity  as  having 

abandoned  it  to  him,  421,  3. 

But  this  may  be  rebutted  by  parol  proof  to  the 
contrary,  423,  4. 
cannot,  by  a  bare  contraft  or  deed,  alter  the  nature  of 

moiTcy  realized,  2  vol.  124. 
may  come  into  the  court  of  chancery,  and  confent  to 

take  it  as  perfonal  eftate,  2  vol.  125. 

„ __.- and  confent  to 

the  difpofal  of  money  to  be  laid  out  in  land,  and  fet- 
tled on  her  in  fee..  <^c.  2  vol.  287,  8. 
- --  and  confent  to 

the  difpofal  of  her  hufband's  money  to  be  invefted 

in  land,  2  vol.  238. 

Vide  Release. 

FEOFFMENT. 
Vide  Non-sane  Memoire. 

FORFEITURE, 
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FORFEITURE. 

Vide  Lessee  Contract, 

FRAUD. 

Vide  Lessee,  Mortgagee, 

collefled  or  inferred  from  the  nature  and  circumfian- 
fiances  oi  a  tranfaftionas  beingan  impofitionand 
deceit  upon  other  perfons,  parties  to  the  original 
contra£l,  not  parties  to  the  fraudulent  agreement, 
furuiflies  a  head  under  which  contra6lsara relieved 
againfl  in  equity,  2  vol.  164  —  176. 

Vide  Contract. 

in  a  contrail,  in  refpeft  of  perfons  who  ftand  in  a  re- 
lation to  be  affefted  by  it,  or  the  confequences  of 
it,  furnifhes  a  head  oi  equitable  relief,  2  vol,  167-= 
170. 

©n  a  compofition  with  creditors,  by  deftroying  the 
equality,  which  was  the  inducement  to  the  credit- 
ors to  come  into  it,  relieved  againft  in  equity,  2 
vol.  170. 

in  fuch  cafes,  need  not  be  upon  an  article  contrafled 
foF  exprefsiy,  2  vol.  170,  i. 

,  agreement  refpe61ing  it,  in  the  fenfe  of  impofed 
hardlhip,  a  diflinft  head  of  equitable  relief,  2  vol. 
145-149. 

Vide  Contract,  Concealment, 
Fraudulent. 

FRAUDS,    StaluU  of, 

its  objeft,  269. 

deterred  courts  of  equity  from  retaining  fuits  for  the 

fpecific  execution  ot  parol  agreements,  270,  1. 
conftrued  not  to  attach  upon  parol  agreements,  which 

are  in  their   own  nature    iree  irom  all  danger  of 

fraud  and  perjury,  271. 
Examples,  272  —  275.  251. 

Vide  Sk-lz  judicial.  Purchase,  Master  in 
Chancery,  Solicitors,  Equity,  Courts  of. 

held 
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held  not  to  attach  upon  an  agreement  refpe6ling  city 
orphans,  275, 

in  con  ftru^iion,  applies  to  all  agreements,  as  well  thofe 
made  on  marriage,  as  thofe  on  fales,  &c,  276. 

.  —  _.___-_  as  well  to  agreements  refpefting 
fecurities  upon,  as  fales  of  land,  ibid. 

,  as  to  agreements  not  to  be  performed  wiihin  a  year, 
does  not  affeGl;  agreements  refpctting  lands  or  tene- 
ments, ibid. 

provides,  that  an  agreement  or  mernorandum  thereof 
fhall  be  in  writing,  &c.  277. 

Vide  Writing,  Signing,  Letter,  Eoui- 
"TY  Courts  of,  Parol  Agreement. 

FREE     BENCH. 

Vide    COPYMOLDLR. 


GAMESTERS 

not  relieved,   in  equity,  as  to  money  lofl  an^  paid. 
2  vol.  150,  I. 

G  A  M  I  N  G, 

v/hen  money  loll  at  play  not  recoverable,  202. 
Policy, 

Vide  Money, 

contraB,  diftinguifhed  from  fecurities  given  at  ganii 
ing,  207-9. 

GAOLER. 

Vide  Assumpsit. 

GRANT, 


INDEX. 
GRANT. 

(v'lds  ts o N -s A^i  E  Afejnory] 

will  not  attach  upon  things  which  are  not  in  the  pof- 
felTion  of  the  grantor,  cither  adlually  or  potentially, 

^53. 
of  diftrefs  in  lands  to  be  purcbafed   in  feature,  voi4| 

Vide  DiSTPvESS. 

to  attorn   for  lands  to  be  purchafed,   a  void  attorn- 

ir.ent,  1,53,  154. 
■will  not  transfer  any  right  which  the  grantor  has  not 

at  the  time  of  the  grant,  154. 
that  an  obligation  to  be  hereafter  made  fliall  be  void, 

is  not  good,  155. 
will  not  transferor  incumber  that,  in  which  a  man 

has  only  an  inchoate  title  or  intereft,  i^j. 

Vide  Ln'duction,  Instalment. 

ol  all  the  tythes  that  the  parfon  fiiall  have   in  fuch  a 

'    year,  is  a  good  grant,  156. 

of  authority    to  demife  for  years  lands,  the  grantor 

fhall  afterwards  acquire,  is  a  good  grant,  159. 
or  leafe  of  tythes  to  a  parifhioner  for  a  year,   not 

good,  qua  Juch,    unlefs  by  deed,  but   may  be  fup- 

ported  as  an  agreement,  236. 
of  a  thing,  ihaH,  by  implication,  include  whatever  is 

necelTary  for  the  enjoyment  of  it,  256. 
of  trees,  includes  leave  to  come  and  fetch  them,  257, 
oi  land,  implies  a  grant  of  a  way  to  it,  ibid. 
to  lay  leaden  pipes,   includes  the  right  to  enter  and 

dig  to  mend  them,  ibid. 
{hall  receive  a  reafonable  conftruflion,  377,  8. 
although  conceived  in  general  terms,   fliall,  in  con- 

llruttion,  be  applicable  only  to  things,   in  which 

the  grantor  has  a  right  of  difpofal,  388. 

HALF 
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HALF     BLOOD 

is  an  equal  obje£lion  to  being  heir  to  money  agreed 
to  be  laid  out  in  land,  as  to  being  heir  to  the  land 
itfelf,  2  vol.  107 — 109. 

HEIR 

of  a  copyholder,  where  bound  by  aft  of  his  anceftor* 
Vide  Ancestor. 

in  borough  EngliJIi  {i.  e.  youngeft  fonj  bound  by  the 
a61  of  his  ancellor,  and  decreed  in  equity  to  convey 
purfuant  to  his  anceftor's  agreement,  115, 

,  where  his  anceflor  was  only  tenant  for  life,  decreed 
to  perform  an  agreement  clearly  beneficial  to  him- 
felf  when  entered  into,  115—123. 

Vide  Tenant  in  Tail. 

claiming  under  articles  which  have  been  executed  by 
a  fettlement  varying  from  them,  taking  other  eftates 
of  his  anceflor  by  devife,  fhall  be  put  to  his  elec- 
tion, 2  vol.  51—54. 

of  the  hulband  entitled  to  money  of  the  wife,  ftipulat- 
ed  to  be  invclted  in  lands,  although  no  provifion 
made  refpe6ling  it  in  failure  of  ifluc  of  the  mar- 
riage, 2  vol.  94. 

of  the  halt  blood. 

Vide  Half  Blood. 

HEIRS    MALE. 

in  a  fettlement,  do  not  include  grandfons  by  the  fet- 
tlor's  daughter,  393. 

IDEOTCY 
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I  D  E  O  T  C  Y 

snay  be  taken  advantage  of  on  the  general  ifTuej 

IX,  12. 

I  D  E  O  T  S 

incapable  of  entering  into  contrafts  or  agreements  to 
bind  themfdves  or  their  own  property,  1 1. 

are  competent  to  acquire  properly  by  a  derivative  ti- 
tle, 13, 

Vide  Contract, 

bound  by  afts  done  in  court  of  record  z&  fines ^  reccV" 
cries,  &c.  21. 

Vide  Lunatic. 


IGNORANCE   of  Value 

refpeOing  a  claim,  capable  of  being  precifely  afcer- 
tained,  is  a  ground  in  equity,  to  fet  afidea  contraft, 
entered  into  under  an  idea  to  part  with  fuch  claim, 
upon  confideration  of  having  the  full  value  in  ex- 
change, 2  vol.  197—200. 

And  a  ratification  of  fuch  a  contraft  made  under 
the  like  conception,  will  not  alter  the  cafe, 
ibid.  199. 

Vide  Contract. 


IMPOSSIBILITY. 

Vide  Contract. 

INADEQUACY    of  Price, 

a  flrong  inducement  to  a  court  of  equity  to  feize  upon 
any  other  circuraftance,  as  a  ground  for  rcfufing 

their 
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their  aid  to  enforce  the  execution  of  a  contrafl-, 
2  vol.  'j^ — 79. 
abftrafled  from  all  other  confiderations,  is  no  ground, 
in  equity,  for  fetting  afide  or  relieving  againft   a 
contrail:,  2  vol.  152. 

Contra,  if  it  be  an  inadequacy  founded  on  cir- 
curaftances  that  fhew  the  party  not  to  have 
contracted  freely,  2  vol.  1^2. 
As  it  it  were  entered  into  under  the  impulfe  of 
diftrefs  in  one  party,  known  and  taken  advan- 
tage of  by  the  other  party,  2  vol.  ;52— 156. 

Vide  Annuity. 

founded  upon  an  inipofition,  praflifed  by  the  buyer 
on  the  feller  with  regard  to  the  value  of  the  thing 
in  contraB,  is  a  ground  to  fet  afide  the  bargain, 
2  vol.  156,  7. 

furnifhing  felf  evident  demonftration,  from  the  intrin- 
fic  nature  and  fubjecl  of  *he  bargain  itfelf,  of  fraud, 
feems  to  furnifli  a  ground  to  invalidate  a  contra6£ 
in  equity,  2  vol.  157— 159. 

Vide  Contract. 

INCONVENIENCE 

general,  a  fufficlent  reafon  in  law,  for  admitting  a 
mifchief  in  particular,  23. 


INDUCTION 

gives  the  feifm  of  ecclefiaflical  promotions  previous 
to  which  no  grant  can  be  made  by  the  owner  to 
transfer  or  incumber  it,  i-^S- 


INFANT 

cannot  avoid  a  fine,  recovery,  or  feciirity  ot  record, 
after  he  comes  ot  age,  21, 

under 
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under  an  infcapacity  to  grant  or  convey  his  property  by 
deed,  not  of  record,  32,  33. 

Such  deed,  therefore,  abfolutely  void,  ibid. 
But  conveyances  by  a6l  oi  law,  void  or  not  as 
agai'  ft  an  infant  according  to  their  effe^i;  if 
there  be  a  femblance  of  benefit,  then  they  are 
only  voidable,  otherwife  void,  33. 

Vide  Surrender, 

his  incapacity  of  a  mixed  nature,  partly  phyfical,  and 
partly  moral,  34, 

bound  by  his  contraft  for  diet,  apparel,  ^c.  ibid. 

_ _  promifTory  note  tor  board  and  lodging, 

ibid. 

as  a  lelTee,  if  he  enter,  provided  the  rent  not  of 

greater  value  than  the  leafe,  35. 

^ .__-  covenant  to  ferve  inhufbandry,  ibid. 

- -  fingle   obligation  for  a  fum  adually 

laid  out  in  necefTaries,  ibid. 

-.-__a  prefumed  agreement,  ibid. 

his  power  of  contratiing  at  law,  does  not  extend  fur- 
ther than  for  neceffaries,  education,  and  lodging,  36. 

not  fubjeft  to  debt  contraded  as  a  trader,  ibid. 

or,  , 

for  repairing  lioufes,  ibid,  or, 
by  a  Ifated  account,  ibid,  or, 
by  a  covenant  to  ferve,  ibid. 

Vide  Bond,  and  fee  exception  Devise. 

bound  in  equity  to  pay  money  lent  to  him,  and  appli- 
ed by  him  to  pay  debts  for  necefTaries,  37. 

(hall  have  the  benefit  of  all  contrafcls  entered  into  witli. 
him,  for  the  incapacity  is  confined  to  him,  38,  39. 

Vide  Marriage  Contract. 

may  make  his  lefTee  his  tenant,  or  at  his  eleclion,  a 
diffeifor,  40. 

VideCHANCERY,  Portion,  Marriage 
Articles. 

H  h  h  covenanting, 
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i.ovcnanting,  with  confent  of  her  guardians,  in  con* 
fideration  of  a  fettlement  to  convey  her  inheritance, 
Ihall  be  bound  in  equity,  48. 

Vide  Marriage  Articles. 

female  may,  by  her  marriage  agreement,  wave  her  ' 
right  to  dower  and  thirds,  ^3,  54. 

Vide  Contract. 

being  a  mortgagee,  engrofTing  a  fettlement  ot  the  fame 
lands  without  giving  notice,  reftrained  from  getting 
poffefTion  by  a  perpetual  injunftion,  134. 

cannot  effeft  any  change  in  the  charafter  of  money 
realized,  2  vol.  124. 

tenant  in  tail,  remainder  in  fee  to  himfelf  of  money  to 
be  laid  out  in  land,  would  not  probably  be  decreed 
to  have  the  money  paid  him,  2  vol.  240. 

INROLMENT 

of  an  annuity,  not  dating  the  confideration  truly, 
how  it  operates,  215 — 231. 

INSTALMENT. 
Vide  Induction. 

INTENTION 

of  parties,  is  the  principal  key  to  the  conftru  6lion  of 
inftruments,  and  the  claufes  therein,  243,  4. 

Vide  Bond. 


-  -  -  -  to  a  contra6V  or  agreement,  is  collefled  from 
external  figns  and  aftions,  372,  3, 
Tlie  figns  of  the  intentions  of  men  are  words  or 
a6lions,  373. 

Vids  Words. 

.....  t9 
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.,  -  -  -  to  an  agreement,  may  be  evinced  either  from 
the  nature  oi  the  covenants  compared  with  the  fub- 
ilance  of  the  agreement,  or  from  the  nature  of  the 
contrail  on  which  the  covenant  or  agreement  arifes, 
confidering  who  are  the  parties,  and  the  objefcl  of 
itipulating,  2  vol.  41, 

Vide  Marriage  Articles. 

INTEREST 

rcferved  upon  the  loan  of  money,  and  not  fpecified, 
fhall  be  according  to  the  value  of  forbearance  in  the 
country  where  the  tranfatfion  arifes,  407,  8. 

©n  a  mortgage,  may  be  reduced  by  parol  agreement, 
437. 

INTERPRETATION 

•f  contrafls. 

Vide  Construction. 

JOINT-TEN  AN  T 

furviving,  will  not  be  compelled,  in  equity,  to  per- 
form the  agreement  of  his  co-joint-tenant  deceafed, 
129. 
Exception,  if  the  agreement  amount  to  a  parti- 
tion, ibid. 

Vide  Bargain  and  Sale. 

JOINTURE. 

Vide  Portion,  Value. 

JUDGMENT 

obtained  determines  a  contraft  for  the  fame  fum,  423. 
in  one  court,  is  no  bar  to  judgment  in  another,  424, 5. 

JUDGMENT 
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JUDGMENT  CREDITOR, 

lofes  his   lien  upon  lands,  by  his  debtor  entering  into 
an  agreement  for  the  lale  of  them,  2  vol.  58. 

Contra,  if  the  confideration  ot  the  agreement  in- 
adequate, ibid.  58—60. 


LABOUR, 

its  effe61;  on  the  antient  community  of  things,  3, 

LAND, 

direfled  to  be  turned  into  money,  is  taken,  in  equity, 
as  land,  2  vol.  83,  4. 


L  A  W,    Courts  of, 

dillinguifh  between  the  feparate  maintenance,  and 
general  property  of  the  feme  covert,  102. 

recognize  the  principle  ot  equity,  that  money  articled 
to  be  turned  into  land,  is  land,  2  vol.  104 — 106. 


LEASE 

(Vide  Tythes) 

without  impeachment  of  wafte,  amounts  to  a  gift  ot 

the  trees,  243, 
&)r  twelve  month*;,  is  only  for  forty -eight  weeks,  375. 
ifor  a  twelvemonth,  good  for  the  whole  year,  ibid, 
niay  be  diflblved,  413. 

Vide  Coven AxNT. 

LEGACY 
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m 

LEGACY 

payable  by  infant  executor. 

Vide  Assent, 
LESSEE 

for  life,  joining  infant  reverfioner  in  alienation,  will 

not  thereby  expofe  himfelf  to  a  forteiture,  59. 
of  a  prior  leafe,  witneffing  a  fubfequent  one,  without 

dlfcovering  his  own,  concluded  thereby,  as  affent-. 

ing  to  give  the  formerthe  preferene,  133. 
for  a  year  holding  over,  is  confidercd  as  tenant  for  a 

year,  13,5,  258. 
loay  plead, "  that  lelTor  had  nothing  in  the  land  at  the 

lime  of  the  leafe  made,"  1^^. 

Vide  Equity,  Court  of . 

LETTER 

\^ill  amount  to  an  agreement,  and  bind  the  perfon 

Jigning  it,  if  another  acl  thereupon,  287—289. 

Contra,  it  the  party  claiming  the  benefit  of  fuch 

letter,  was  Ignorant  ot  its  exiflence  at  the  time 

■when  he  did  that  os  which  he  founds  his  claim 

to  the  benefit  of  it,  290. 

to  be  fet  up  as  an   agreement,  mufl  contain  the   pre- 

cifc  terms  ot  the  contia6f  at  large,  290,  i. 
written  by  a  third  perfon,  with  confentot  a  party,  will 
bind  the  latter  under  particular  circumitances,  299. 

LOTTERY 

ofiice-keeper,  paying  money  to  the  infuree,  cannot 
recover  it  back,  202,  3. 

LUNACY 
may  be  taken  advantage  of  on  the  general  ifTue, 

It,  18. 

after 
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altera  contraB:  entered  Into  refpe/->lng  an  eflateof  the 
lunatic  veiled  in  truftees  for  him,  no  bar  to  a  bill 
for  fpecific  execution  againll  the  truftees,  2  vol.  273. 

LUNATIC 

incapable  of  entering  into  contra8s  or  agreements  to 

bind  himfelf  or  his  own  property,  10,  11. 
competent  to  acquire  property  by  a  derivative  title. 

Vide   Contract. 

bound  by  afts  done  in  a  court  of  record,  as  fines,  re- 
coveries, &c.  21. 

may  be  a  partj  with  the  attorney  general,  or  his  own 
committee,  to  a  bill   for  avoiding  his  own  acts,    7. 

ought  to  be  a  party  where  the  bill  is  to  compel  the 
performance  ol  an  agreement  made  with  him,  28. 

bound  by  afts  donp  in  lucid  intervals,  ^9.  ^ 


MARRIAGE 

alone  is  not  conlidered,  in  equity,  as  a  part  perform- 
ance of  an  agreement  made  between  the  parties 
themfelves,  although  it  is  fuch  to  bind  the  third  per- 

fon,  309. 

Vide  Consideration. 

formerly,  was  by  fome  confidered,  as  fuch  an  a£l,  as 
extinguiflied  any  contra£l  or  agreement  previoufly 
ex i fling  between  the  hufband  and  wife,  440,  i. 
Contra,  if  as  to  a  matter  to  take  effett  after  it  is 

determined,  443,  4. 
So  a  diflin6lion  was   taken  at  law  between  a 
promife,  which  was  not  to  be  executed  until 
coverture  determined,  and  a  promife  to  be  ex- 
ecuted during  coverture,  442—444. 

Vide  Promise,  Bond,  Agreement. 

MARRIAGE 
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MARRIAGE   ARTICLES. 

binding  on  an  infant,  44. 

Vide  Portion, 

entered  into  by  an  infant  for  fettlement  of  her  ovvn 
real  cftates  not  binding  unlefs  Oie  has  a  fettlement 
of  which  fhe  takes  pofleflion,  and  avails  herfell,  50. 

precluding  diW  infant  from  acquiring  to  herfelf  any 
property,  real  or  perfonal,  would  be  void  as  unrea- 
fonable,  50. 

will  be  enforced  by  chancery  againfl  an  infant,  in  fa- 
vour of  his  wife,  bringing  an   adequate   portion. 


Vide  Infant,  Frauds,  Staiide  of\' 
Writing. 

carried  into  execution  by  firi£l  fettlement,  thongb 
not  penned  in  that  manner,  becaufe  otherwife  they 
would  be  frivolous,  383,  4. 
diftinguifhed  in  equity,  from  other  agreements,  in  re- 
fpeft  to  the  rule  that  the  party  applying  for  fpecif- 
ic  performance,  mull  fhew  that  all  that  was  flipu- 
lated  for  has  been  performed  on  his  part,  2  voi. 
26-28. 

Exception,  ibid.  28—31* 
conflrued  in  equity,  to  import  a  flrifl  fettlement^ 
though  in  terras  they  limit  an  intail,  upon  the 
ground  of  the  manifeft  intention  of  the  parties  de- 
duced from  the  nature  and  objects  of  the  contraft, 
2  vol.  41,  2. 
executed  in  flrifl:  fettlement,  although  a  fettlement 
made  thereon,  if  the  limitations  therein  do  not  pur- 
fue  that  form,  2  vol.  42  —  44,. 

Exception  to  this  rule,  ibid.  44—46. 

executed  before  marriage,  and  not  faid  to  be  in  pur- 

,  fuance  of  articles,  will  not  be  fet  afide  as  not  purfu- 

ingthe  articles,  though  there  be  articles,  2  vol.  46. 

Contra  if  the  fettlement  faid  to  be  in  purfuance 

of  articles,  ibid. 
No  relief  in  either  cafe  againfl  purchafers  for  a 
▼aluable  confideration,  ibid.  46,  47. 

Biit 
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But  fpecialty  creditors  are  not  confidered  as  pur- 
chafers,  ibid.  47— -49.  ''  '■'  - 

Exception  to  the  principle  as  to  the  conflraflioa 
of  marriage  articles,  where  there  i.">  eitlicr  pof- 
itivc  or  ftrong  prefumptive  proof,  that  the  in- 
tention of  the  parties  was  otherwife,  ibid.  49 — 
,51. 

Vide  Heir. 

Exception,  where  the  fettlement  in  efFe^t  purfues 
the  I'tibjlantial  objeEl  of  the  articles,  and  is 
made  with  the  confent  of  trullees,  though  va- 
rying from  them,  ibid.  54,  5. 

Contra,  if  the  articles  executed  by  a  will,  to 
which  the  truflees  avfj^ho  parties,  ibid.  55, 
lo  what  perfons  the  conhderation  thereof  extends. 

Vide  Consideration,  Agreement. 

not  waved,  by  laying  dormant,  if  a  good  caufecan  be 
affigned,  3  vol.  260. 

MARRIAGE  BROCAGE  BOxNDS 

are  void,  as  militating  againft  the  general  Vv'ellarc  of 
fociety,  174,  5. 

MARRIAGE  CONTRACT, 

entered  into  ^vith  an  infant,  binds  an  adult  perfon', 

39-50.5*- 
--__- -_--  will  be  decreed  iu 

equity,  39,  40. 
for  the  fettlement  of  the  property  of  the  parties,  is  ac- 
ceflbry  to  the  principal  contraft,  the  marriage,  42. 

Vide  Equity,  Courts  of ,  Contract. 

MARRIAGE  SETTLEMENT 

rellrained  in  the  conllruflion  of  equivocal  words  to 
the  children  ol  the  ihen  marriage,  39 j^. 

to 
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to  whom  the  confidcration  thereof  extends. 

Vide  Consideration. 

MASTER  in  Chancer'^ 

(vide  Purchase) 

'"s  report,  as  to  a  purchafe  before  him  being  confirm^ 
^  ed,  the  court  will  carry  into  execution  the  contraci^ 
although  the  authority  of  an  agent  bidding  canaot 
be  proved, 274. 

IM    A    X    I    M 

Volenti  non  fit  injuria^  is  not  applicable  io  cafes  of 
fraudulent  or  hard  bargains  impofedupon  one  par- 
ty, againfl  which  equiiy  relieves,  2  vol.  150. 

, ,  _  ..\-  .:- applies,  where  parties  are 

criminal  in  equal  degree,  2  vol.  150,  1. 

Vide  Gamesters. 

MISAPPREHENSION, 

by  a  party  of  the  value  of  his  right,  is  a  ground  to  fet 
afide  a  contrafl  in  equity,  s  vol.  202.  • 

MISCONCEPTION, 

arifing  from  a  fortuitous  concurrence  of  circumftan- 
ces,  furnifhes  a  ground  to  refufe  the  inlerpofition 
of  a  court  of  equity,  in  decreeing  the  execution  of 
an  agreement,  2  vol.  225,  6. 

Contra,  if  there  be  a  ground  of  equity,  to  counter•^ 
balance  that  defedt,  2  vol.  261,  2, 

MISREPRESENTATION, 

either  as  to  the  thing  agreed  about,  or  per  fon  on  whofe 

behalf  the  agreement  is  made,  is  a  good  objeftion 

I  ii  to 
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to  a  court  of  equity  decreeing  a  fpccific  executioa 
ei  an  agreement,  2  vol.  2-zz — 224. 

Contra,  i\  there  be  an  equity  to  counterbalance 
that  deleft,  ibid.  26*,  2. 

Vide  Concealment. 

MISTAKE. 

♦vhere  it  iurnlflies  ground  to  fetafidea  contra£l,2  vol. 
J96,  7. 

Vide   Contract. 

,  If  the  efiFeft  of  it  be  to  dlfpenfe  with  a  forfeiture,  is 

no  plea  in  equity  to  a  bill  for  fpecific  execution  ef 

an  agreement,  2  vol.  262. 
,  if  equally  fo  of  all   the  parties,  does  not  iurnifli 

ground  to   impeach  a  contrail  in  equity,    2  voK 

263. 
,  if  wilful  and  arifing   from     negleQ,    will  be  no 

ground  for  relief  in  equity  againll  a  contract,  ibid. 

M  O  M  E  Y. 
how  it  came  firll  to  be  introduced  into  ufe,  4,  5. 

Vide  Gaming. 

paid  on  a  gaming  policy,  cannot  be  recovered  back, 

203,  4. 
-  -  -  by  way  of  interefl  on  an  ufurious  contraft,  may, 

as  to  the  excefs,  be  recovered  by  attion,  205. 

Vide  Bankrupt. 

paid  on  an  illegal  contraB,  may,  if  it  be  refcinded,  be 

recovered  back,  2c6,  7. 
to  be  paid  by  reafon  of  a  contraft,  fhall  be  paid  in  the" 

currency  of  the  place  where  it  is  to  be  received, 

407. 

Vide  Interest. 
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frt  be  invefted  in  lands,  fufFering  a  lofs,  the  parties  in- 
terefted  therein  rauft  contribute  equally,  2  vol, 

79—83- 
to  be  laid  out  in  land,  is,  in  equity,  taken  as  land,  ss- 

vol.  83. 

>-__-^ may  be  in  three  predicament?, 

ibid.  86. 
In  the  hands  of  the  perfon  bound  by  the  truft, 

ibid. 
Mixt  with  the  general  fund  of  the  perfon  con- 
tracting to  alter  its  nature,  ibid. 
In  a  particular   fund  in   the  hands  of  trullees, 
ibid.  87. 

^- the  perfonbound 

by  the  truft,  ibid. 
In  no  particular  fund,  but  mixt  with  the  general 
fund  of  the  perfon  contratting,  ibid. 
in  either  of  thefe  predicaments,  is,  inequity,  in  iavor 
of  the  heir  oi  the  perfon  entitled  t©  it,  as  againll 
his  executors  uniformly  confidered  as  land,  2  vol. 
87—91,  100—104. 

Notwithftanding  the  perfons  appointed  to  lay  out 

the  money  die  before  it  be  done,  2  vol.  91,  2. 
Although  the  limitations  in  a  marriage  fettlement, 
go  no  further  than  to  the  heirs  of  the  body  o£ 
hufband  and  wife,  2  vol.  95  -  95- 
Or  the  money  be  to  be  laid  out  with  the  confent 
of  the  hulband  and  wife,  and  one  of  them  dies 
before  the  money  is  invefted,  2  vol.  95    98, 
Contra,  if  the  truft  determines  before  the  period 
at  which  the  tranfpoljtion  is  to  be  made,  a  vol, 
102—104. 
Nor  is  it  necelTary  that  the  confideration  of  the 
fettlement  fhould  extend  to  the  heir  claiming 
the  money,  2  vol.  104. 
(o  be  turned  into  land,  recognized  as  land  in  courts  ot 
law,  2  vol.  10^,  6. 

-- not  liable  to  debts,  as  per* 

fonal  aflets,  2  vol.  105, 

Vide  Tenant  by  the  Curtesy. 


will  pafs  in  a  will,  under  general 

words, 
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words,  as  part  of  the  tellator's  real  eflate,  a  val, 
icg-ui. 

Vide  Will,  Tenant  in  fee.. 

„.,..._. may  be  taken  as  money  by  the 

agreement  oFall  parties  entitled  to  the   beneficial 

interefl  therein,  2  vol.  122,  3. 
Exception,  2  vol.  123. 

K----------  the  remainder  in  fee,  in  which 

is  veiled  in  a  perfon  under  an  incapacity  of  affert- 
ing  his  real  eftate,  cannot  be  rctrSnfpofed  during 
fuch  difability,  2  vol.  124. 

Vide  Feme  Covert,  Infant^ 


.....-.-  may  be  fatisfied  by  a  devife  of  an  equiv- 
alent intereft  of  the  fame  nature  as  is  contracted  or 
articled  to  be  given  or  fettled,  2  vol.  125. 

But  there  mufl:  be  fuch  circumftances  accompa- 
panying  the  devife,  as  evince  the  intention  of 
the  tellator  v/as  to  fatisfy  the  claim,  2  vol. 
126,7, 

Vide  Covenant. 

io  be  laid  out  in  land  to  be  fettled  in  fee,  will,  on  ap- 
plication to  a  court  of  equity,  be   paid  to  him  who 
will  be  entitled  to  the  land  in  fee,  2  vol.  S'^jr. 
Same  rule  in  equity,  where  the  perfon  to  have  it 
is  tenant  in  tail,  remainder  in  fee  to  himfelf, 
ibid.  236,  7.  ' 

Vide  Feme  Covert,  Infant, 

^  =  »--=  =  .-.--tobe  fettled  in  tail,  formerly 
■  decreed  to  be  paid  to  tenant  in  tail,  2  vol.  240,  1.  ' 
Contra,  according  to  the  prefent  praflice,  ibid. 
241, 

Vide  Purchase. 

MORXGAGE 
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MORTGAGE 


by  hufband  and  wife  oi  her  eflate,  made  during  cqV" 
erture,  wiil  beniade  cffeftive  by  her  acquiefcence 
aKter  coverture  determined,  74. 

Vide  Frauds,  Statids  of,  Interest, 
Covenant. 


M  O  E.  T  G  A  G  E  E 

prior,  "being  witnefs  to  a  fubfequent  mortgage  deed, 

without  giving  notice,  afTenis  tacitly  that  the  latter 

mortgage  fhall  be  preferred,  132. 
contracting  for  pre-emption  ot  the  mortgaged  ellate, 

may  lofe  it  by  abandonment,  420,  i. 
for  a  valuable  confideration,  not  bound  by  ai-ticles  of 

agreement  for  fale  of  the  eftate  mortgaged,  prevl- 

oufly  entered  into,  2  vol.  60,  i. 
lending  money  at  five  per  cent,  but  agreeing  to  take 

four  on  punflual  payment,  will,  on  non-payment; 

be  decreed  the  five  per  cent.  2  vol.  123, 

MOTHER 

acting  as  adminillratrix  ior  her  hufoand,  may  bind 

her  children,  123. 
and  guardian,  decreed,  in  equity,  to  execute  articles 

for  fale  of  timber,  124, 

MUTUALITY 

wanting  in  a  contra6t,  furniflies  a  decifive  objeflion 
to  the  fpecific  execution  of  it  in  equity,  2  vol. 

233,4-. 

But  it  is  fufficient  \{  it  be  mutual  at  the  time 
when  it  is  entered  into,  2  vol.  234,  5. 

MUTUAL    DEBTS 

where  the  fums  are  equal,-  provided  the  debts  are  of 

the 
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the  fame  nature,  may  be  extinguiflied  by  reciprocal 
compenfation,  439. 
where  the  fums  are  unequal,  may  be  fet  off,  the  lefTer 
againft  the  greater,  439. 

Contra,  it  the  parties  be  not  debtors  and  credit- 
ors to  each  other  in  their  own  right,  440. 

Vide  Bail  Bond,  Executor. 


NECESSITY, 

jf  taken  an  unreafonable  advantage  of,  furniflies  a 
good  ground  in  equity  for  relief  againft  a  contraft, 
2  vol.  147,  8. 


NON-SANE    MEMORY, 

to  an  obligj 
to  an  a£lion  upon 


no  plea  by  one  non  combos  himfelf  to  an  obligation, 
18. 


the  cafe,  18. 

--,---.- ---to  a  deed  feoff. 

ment,  or  grant,  18,  19. 


NOTE, 

Vide  Assent. 


NOTE    of  Hand, 

without  confideration,  is  as  between  the  parties  to  it, 
nudum  paB.um^  341. 
But  ceafes  to  be  fo  when  ncgociated,  being  then 
not  governed  by  the  municipal  law,  but  by  the 
law  merchant,  in  which  the  want  of  confider- 
ation is  no  elTential  defeft,  ibid, 
given  under  the  irapuife  of  fear,  created  by  the  per- 
fon  receiving  it,  will  be  relieved  againft  in  equity, 
2  vol.  161,  2. 
But  may  be  made  valid  by  a  fubfequent  con- 
firmation, 3  vol.  163,  4. 

Contra^ 
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Contra,  if  confirmation  fraudulently  obtained^ 
ibid. 


NOTICE. 

Vide  Purchaser. 
NUDUM    PACTUM 


defined  by  the  Civilians,  331. 

not  applicable  to  a  deed  under  feal,  333^ 


Vide  Writing. 


is  a  term  derived  to  us  from  the  civil  law,  334. 

Its  origin  and  application  among  the  Romans^ 
334-  33S— 340* 

Vide  Bond,  Note  of  Hand. 


OCCUPANCY 


gave  a  right  of  uninterrupted  enjoyment  to  the  firPt 

taker,  1,2. 
explained  by  a  fimile,  ibid. 


OFFICE. 

as  to  purchafe  of  one,  207* 

PACTS 
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PACTS 

in  the  Roman  la;v,  were  innominate  contracis,  937. 
divided  into  thofe  with   a  confideration,    and  thof* 
without,  337. 

Vide  Nudum  Pactum. 
PAROL  AGREEMENT 

permitted  to  be  proved,. both  at  law  and. in  equity,  a3 
circumftantia!  evidence  to  controula  written  agree- 
ment, where  to  rejeft  fuch  evidence,  would  pre- 
vent the  deteftion  ot  fraud,  204. 

for  purchafe  of  eftates,  in  part  performed,  cannot  be 
fo  far  impeached  as  to  lay  the  party  open  to  an  ac-. 
count  for  the  profits  received  under  the  enjoy- 
ment, 302. 

will  be  admitted,  in  equity,  to  rebut  an  equity  arifmg 
out  of  a  written  agreement,  427,  8. 

will  be  admitted  in  equity,  to  (hew  that  a  written 
agreement  has  been  waved  or  varied  in  the  terms  oi 
it,  427,  8. 

Vide  Intep.est,  Equity,  tourts  of. 

PAROL    EVIDENCE 

not  received  to  add  any  thing  to  an  agreement  in 
writing  which  is  complete,  431,  2. 

Vide  B0NJ&, 

may  be  given,  in  equity,  on  a  bill  for  fpecific  per- 
formance, to  {hew  that  fomethijng  intended  to  have 
been  inferted  in  an  agreement,  has  been  omitted  by 
miftake  or  fraud,  432. 
examples  and  obfervations,  432 — 437, 

Vide  Evidence. 

PARTICEFS 


INDEX, 

PART  I  C  EPS    CRI  MINIS, 

is  no  anfwer  to  the  relief  prayed  againft  a  contract, 
infefted  with  fraud  or  impofed  hardlhip  on  one 
party  by  another,  2  vol.  149,  150. 

Vide  Maxim. 

PART    PERFORMANCE. 

Vide  Equity,  Court  of . 
PAYMENT 
Is  no  plea  to  a  bond,  426. 

PENALTY. 

Vide  Equity,  Court  of, 

PERFORMANCE 

in  part  of  an  agreement,  io  take  it  out  of  the  ftatute 
of  frauds,  may  be  by  beginning  to  build  under  a 
parol  leafe,  296,  7.  or 
By  laying  out  money  on  an  ellate  intended  to 
be  demifed,  297. 

,,.__.-- by  pofleflion  delivered  in  ptir- 

fuance  thereof,  is  fufficient  to  take  a  contraft  out 
of  the  ftatute  oi  frauds,  299—301. 

Vide  Possession. 

^.  .,--,_  by  Gonfenting  to  the  appointment  of 
a  guardian  to  a  young  lady,  with  a  view  to  fuch 
guardian  confenting  to  a  match,  303. 

in  part  of  a  marriage  agreement  by  hufband's  permit- 
ting his  wife  to  receive  the  intereft:  of  her  former 
property  to  her  fcparate  ufe  during  coverture,  304. 
K  k  k  by 
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-  -  -  -  by  cutting  down  timber,  ibid. 

-  -  r.  .  by  payment  of  money  upon  the  foot  ot  an 
agreement,  304  —  6. 

Contra,  if  paid  by  way  oiearnejl,  306. 
Obfervations  on  this  head,  c|o6~,^o8. 

-  -  -  -  of  an  agreement  for  fale  oi  an  eflatc,  binds 
the  heir  of  the  vendor,  308,  9. 

-  -  -  -  mufl  be  by  doing  lomething,  that  the  court  is 
fatisfied  would  not  have  been  done  unlefs  upon  ac- 
count of  the  agreement,  309. 

Vide  Possession,  Marriage. 

»  -  -  -  of  an  agreement  to  let  in  a  perfon  to  a  fharc 
ot  houfes  purchafcd,  not  confidered  as  eftablifhcd 
by  a  party's  defifting  from  an  intended  purchafe, 
in  order  thereby  to  let  in  the  aftual  purchafer  tea 
better  bargain,  310. 
Inftance  ot  a  variety  of  circumllances  not  a- 
mounting  to  a  part  performance,  311. 

PERSONAL    CONTRACT 

diflinguifiied  from  real,  in  refpeflof  execution  of  ar- 
ticles as  to  covenants,  2  vol.  141,  2. 

PERSONS    capable  of  contraaing. 
Vide Ideots,  Lunatics,  Infants. 


PERSONAL   THINGS, 

Vide  Equity,  Courts  of ^  Contract. 

PLACE 

appointed  for  performance  oi  a  contraft,  not  a  mate- 
rial part  of  it,  268. 

Vide  Time, 

PORTION 
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PORTION 

■©fa  female  Infant,  with   whom  her   hufband  enters 
into  articles  for  making  a  fettlement,  will  belong  to 
the  hufband,  as  if  a  fettlement  had  been  afiually 
made,  44—46. 
And  the  equity  would  be  the  fame,  whether  the 
portion  were  in  pofleffion  or  contingency,  46. 
»»_-_..__--  bound  by  a  marriage  agreement 
inferred  from  circumfl^nces  only,  ibid. 

But  the  jointure  or  fettlement  muft  be  adequate, 
and  not  collufive,  47, 

POSSESSION 

dclivererl  and  taken  under  an  agreement  for  fale  of  an 
eftate,  will  be  notice  to  a  fubfequent PURCHASER 
ot  f'lch  agreement,  302. 

retained  by  a  leflee,  not  a  part  performance,  to  enti- 
tle lim  to  a  fpecific  execution  ol  a  further  parol 
kai\    ^09. 

unde^  a  parol  agreement,  no  ground  to  eftablifli  it, 
iftiic  perfons  that  made  it  had  no  right  to  con- 
tra6l,  312. 

PREBEND. 
Vide  Induction,  Instalment, 

PROHIBITIONS, 

in  refpeft  of  contrails,  are  of  two  forts  in  England, 

201. 

Viz.   fuch  as  are  founded  on  general  reafons  of 
policy,  ibid. 

-- intended  to  profefl  the  weak 

or  necefTitous  from  being  over-reached  or  defraud- 
ed, 201. 

Effcas 
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EffeBs  of  vbis  dlftin6Hon,  202  —  204. 

PROMISE, 
(vide  Assumpsit) 

how  dillinguifhed  from   a   contraft  by  the  Roman 

law,  33^. 
made  before  marriage,  to  an   intended  wife,  to  leave 

her  wortfi  a  given  lum,  is  not  extinguifhed  by  the 
marriage,  443,  3. 

PROPERTY 

original,  whence  derived,  and  how  exercifed  in  an 

uncivilized  ftate,  1. 

exciufive,  what  it  is,  3,  4. 
is  a  moral  right,  and  palfes  by  a  bare  agreement,  2 

vol.  6:^. 

PURCHASE 

before  a  maft er,  out  of  the  claufe  oi  ftatute  of  frauds, 
refpefting  parol  contraBs  and  agreements,  274. 

PURCHASER 

(vide  Possession) 

%vill  not  be  decreed  in  chancery  to  complete  a  pur- 
chafe  under  a  decree  or  agreement,  it  there  be  any 
fubftantial  doubts  as  to  the  goodnefs  of  the  ven- 
dor's title,  2  vol.  34. 
Contra,  if  the  objeQion  be  formal  merely,  ibid. 

34-37- 

VideTiTi.6. 

RECEIPT 
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RECEIPT 


by  huHjand  for  money  belonging  to  his  wife,  produc- 
ed by  fale  of  her  eftate,  wherein  he  promifed  to 
lay  out  the  money  purfuant  to  the  trull  repofed  in 
her  truftee,  will  bind  lands  in  which  it  is  inverted 
by  him,  and  in  his  hands,  or  in  the  hands  of  thofe 
who  claim  under  him,  with  the  fame  trulls,  323— 
329- 


RECITALS 

in  a  deed,  may  amount  to  an  agreement,  23^—238, 

RECORDS 


not  to  be  avoided  by  any  averments,  22. 

of  equal  degree,  do  not  difcharge  each  other,  424,  5. 


RELEASE 

feall  be  expounded  according  to  a  reafonable  intent, 

384- 

reftrained  to  the  particular  occafion,  although  the 
words  admit  of  a  larger  fenfe,  390 — 392. 

may  either  be  exprefs  or  tacit,  416. 
Each  kind  explained,  ibid. 

fraudulent,  as  againft  third  perfons,  2  vol,  165. 

by  hufband  and  wife,  to  the  truftees,  of  money  to  be 
laid  out  in  land  and  fettled  on  her  in  tail,  will  not 
bind  her  interell  therein,  a  vol.  23B  — 240. 

RENT 
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RENT    CHARGE 

inferred,  to  be  granted  by  con{lru6Hon  from  power 
given  to  diflrain  for  a  fum   of  money   granted, 

It  is  immaterial,  whether  the  power  of  diftrefs  be 
veiled  in  the  grantee,  or  in  a  ftranger. 

REQUEST, 

Vide  Consideration. 
REQUESTS,     Court  of, 
when  aboliihed,  2  vol.  7, 

RESERVATION 
af  rent,  is  an  agreement  of  both  parties,  242, 

RIGHT. 

accruing  by  virtue  of  a  contraft,  may  be  loft  by  aban« 
donment,  420,  2. 

Vide  Mortgage,  Feme  Covert, 


SALE, 


en  condition  ot  future  payment  of  confideration,  is  9 
bar  to  a  fubfequent  fale  made  before  the  time  of 
payment,  1^4,  1^5, 

judicial 
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judicial  ol  an  eftate,  not  within  the  flatute  ol  Frauds, 
fo  as  to  require  a  written  contraft,  272,  3. 

Vide  Frauds,  Statute  of . 

with  liberty    of  refufal,  may  be  refclnded  by  party 
having  that  liberty,  415. 

SATISFACTION 

by  one  thing  for  another  thing,  not  prefumed,  unlefs 
both  move  on  tjbe  like  confideration,  54. 

Vide  Money,  Covenant. 
SECURITY. 


Vide  Contract. 

SEPARATE   ESTATE 

fvide  Feme  Coveh.t,  Equity,  Courts  of ^ 
Law  Courts  of) 

of  feme  covert,  not  within  the  flatute  of  Limitations 

as  to  debts,  104.     ' 
diftinguifhable  from  feparate  property. 

SEPARATE    MAINTENANCE, 

diflinguifhable  from  feparate  property,  in  refpeft  of 
the  nature  of  the  contra6Ks  which  ought  to  receive 
afTiIlance  in  a  court  of  ei^uity,  105 — 107. 

SERVANT, 

his  aCTumpfit  to  difcharge  a  debt  due  to  his  maftcr, 
will  not  fupport  an  a6Hon,  176, 

SET-OFF. 
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SET-OFF. 
Vide  Mutual  Debts. 

SHERIFF 

's  promife  to  let  a  prlfoner  efcape,  will  not  fupport  an 

afllimprrt,  176, 
's  bond  given  in  oppofitionto  23  H.  6.  cap.  10.  void, 

i86,  187. 

Vide  Assumpsit. 

appointing  an  under- fheriff,  cannot  reftrain  him  from 
ferving  executions  in  general,  or  abridge  his  povv- 
ei-,  J95,  ^96. 

SIGNING, 

within  the  claufe  refpefting  written  agreements  in  the 

ftatute  of  Frauds,  what  deemed  fo,  283 — 286. 
as  the  fubfcribing  witnefs,   where  the  intent  of  the 

parties  is,  that  the  perfon  fo  doing  ttiall  be  bound, 

fufficient  within  the  ftatute,  28::),  4. 
a  written  agreement,  required  in  the  ftatute,  not  fat- 

isfied  by  the  party  to  be  bound,  altering  a  draft, 

284,  5- 
required  by  the  ftatute  of  Frauds,  meant  by  way  of 

giving  authenticity  to  the  inftrument,  and  therefore 

not  complied  with  by  the  name  of  a  perfon  being 

inferted  in  the  body  of  it,  28^,  6. 
within  the  ftatute,  fatisfied  by  the  party  againft  whom 

a  fuit  is  preferred  having  put  his  name  to  it,  if  it 

can  be  (hewn  that  the  latter  has  a  remedy  alfo 
'  againft  the  former,  although  he  has  not  figned, 

286,  7. 
by  one  party,  where  the  agreement  drawn  up  by  the 

other,  held  to  be  fufficient,  287. 

Vide  Letter. 

SOLICITORS 


INDEX.  '        ■ 

SOLICITORS 

in  a  fult  for  foreclofure,  agreeing  that  the  eftate  fliould 
be  fold,  the  agreement  will  be  fpecifically  carried 
into  execution  in  equity,  although  not  in  writing 
274,5- 

SPECIALTY   CREDITORS 

are  not  confidered  as  purchafers  in  equity. 
Vide  Marriage  Articles. 

SPECIFIC    EXECUTION 

of  agreements,  in  equity,  is  by  virtue  of  difcretlonary 

power  in  the  court,  2  vol.  2tg,  260. 
of  an  agreement,  will  not  be  decreed  in  equity,  If  the 

party  who  feeks  if,  has  trifled  or  (hewn  a  backward- 

nefs  in  performing  his  part,  e  vol.  260. 
,. wliere  it  has  lain  dormant  for 

many  years,  ibid. 

Exception  to  the  hR  cafe,  ibid. 
of  an  agx"eement,  will  be  decreed,  in  equity,  although 

it  operates  in  nature  of  a  wager,  2  vol.  26':. 

Vide  Misrepresentation,  Mis- 
conception, Mistake,  Equi- 
ty, C<?«7-/(?/^  Contract* 

STATU    QUO. 
Vide  Equity,  Courts  of, 

STATUTE   OF  FRAUDS. 

Vide  Frauds,  Statute  of, 

L 1 1  STATUTE 


INDEX. 

STATUTE   STAPLE 
will  not  difcharge  a  bond  for  the  fame  debt,  424^ 

STATUTES. 

23  H.  6  cap.  10.     i85. 

12  Anne,  Itat.  2  cap.  16.     188. 

5  Geo.  2.  C.30.  fee.  n.     189—195.  205. 
14  Geo.  3.  cap.  76.     195. 

9  Anne,  c.  14.     202. 
37  Geo.  3.  c.  46.    203. 
39  Geo.  2.  c.  37.     204. 

16  Car.  2.  c.  7. 

17  Geo.  3.  c.  28.    2og. 
29  Car.  2.     269. 

:z  Geo.  2.  cap.  22.     439. 

8  Geo.  2.  cap.  24.     ibid, 

16  Car.  1.  c.  10.     2  vol.  7, 

STEWARD 

cannot,  by  virtue  of  a  general  authority  to  make  con- 
trafts  with  tenants,  bind  his  lord  by  an  executory 
contraft,  129. 

STIPULATIONS, 

in  the  Roman  law,  whence  fo  called,  338. 
how  entered  into,  338,  9. 

SUBJECT, 

to  which  ambiguous  fentences  or  equivocal  words  are 
applied,  lurnifh  grounds  from  whence  conjeftures 
may  be  made  as  to  their  meaning,  377,  8. 

SURPRIZE, 


INDEX. 


SURPRIZE, 

deduced  from  the  nature  of  a  contraft,  compared  with 
the  circumftances  of  the  parties,  will  be  a  ground  to 
fetit  afide  in  equity,  2  vol.  200—203. 

SURRENDER 

by  a  perfon  non  cofnpos,  will  not  dellroy  a  contingent 

remainder,  12. 
by  an  infant  leffee  by  deed,  void,  33. 
. in  law,  void,  or  not,  according  t© 

its  effeft,  ibid. 


TENANT  BY  THE   CURTESY 

maybe  of  money  agreed  to  be  laid  out  in  the  purchafe 
of  lands,  2  vol.  107. 

TENANT    rOR    LIFE 

may  fell  the  profits  of  his  lands,  for  years  to  comCj 
156. 

will  be  decreed  to  execute  a  contraft  fpecifically,  al- 
though the  confequence  will  be  to  cxpofe  him  t& 
an  aftion  of  wafte,  2  vol.  273. 


TENANT  IN    FEE, 

making  a  leafe  for  life,  intended  for  life  of  lefTee, 

400. 
of  money  to  be  laid  out  in  the  purchafe  of  land,  may 

have  it  retained  as  money  or  land  at  his  eleftion, 

2  vol.  112,  113. 
».-- devifing  it  under  the  de- 

fcription  of  money,  will  be  fuflicient  to  make  it 

pafs  as  fuch,  2  vol,  113. 

And 


INDEX. 

And  whether  it  fhall  be  land  or  mone5%  being  a 
matter  of  elettion  in  him,  liis  intent  refpe6Hng 
it  lies  in  parol  proof,  2  vol.  U3— 11&. 

V----- may  make   his  e!e£lion  as  to 

which  fhape  he  will  have  fuch  fund  continue  in, 
liotwithitanding  there  be  preceding  particular  ef- 
tates  in  cjje,  2  vol.  117. 

And  this  lies  in  parol  proof,  ibid. 
The  flighteft  circumftances  are  fufficient  tofliew 
an  intention   in  the  owner  to  have  fuch   iund 
confidered  as  perfona!  eftate,  2  vol.  118—122, 
inftances,  ibid. 

TENANT    IN    TAIL, 

agreeing  that  others  Ihall  enjoy  his  lands,  bound 
thereby,  1^2. 

Vide  Chancery,  Court  of  Equity. 

cannot,  by  his  agreement  to  alien,  bind  his  iffue  with- 
out fine  or  recovery,  125. 

Contra,   it  iffue  partake  of  the  recompencc  for 

fuch  agreement,  126. 
Exception,  if  there  be  no  intall  defaHo,  but  on- 
ly an  agreement  in  tail,  ibid. 
Or  it  it  be  copyhold,  for  that  is  not    within  the 
ftatute  de  donil.  Ibid. 

„ --  charge  or  difpofe  ol  lafling 

improvements,  127. 
making  a  leafe  for  life,  intended  for  his  own    life, 

400. 
oi  money  to  be  laid  out  in  land. 

Vide  Money. 

TERM 

cf  years  ralfed  for  a  particular  purpofe,  in  purfuance 
of  marriage  articles,  fhall  not  be  affets  to  pay  debts 
that  do  not  affefl  the  inheritance,  372. 

TIME 

annexed  to  the  performance  of  a  contraB:,  not  efTen- 
tial,  but  modal  only,  confequently  a  breach  in  re- 

fpe6t 


INDEX, 

lpe6l  of  it  does  not  afFe6l  the  fubflance  of  the  con^ 
traft  267,  8. 

TITLE. 

Vide   PUR-CHASER. 

under  a  will  oi  lands  may  be  good,  although  the  ^vill 
be  not  proved  in  Chancery  againfl  the  heir,  2  vol. 

good  to  a  probable  certainty,  if  fufficient  ground  for 
a  decree  in  equity  ior  a  fpecific  performance,  2  vol. 
37,8. 


TRADE. 

Vide  Contract. 

TRAFFIC, 

a  necefTary  confequence  of  property  and  reciprocal 
accommodation,  4. 

TREES, 

on  lands  entailed,  ^  cannot  be  fevered  after  death  of 
tenant  in  tail,  by  a  purchafer  from  him,  127. 

TRUST, 

to  raife  money  out  of  the  profits  of  an  eflate,  implies 
a  fale,  if  th©  fum  cannot  otherwife  be  raifed  in 
time,  372. 

TRUSTEES. 

Vide  Bargain. 

TRUSTS. 


INDEX, 

TRUSTS. 
Vide  Contract,  voluntary,  &c. 

T  Y  T  H  E  S. 

Vide  Grant, 


UNCERTAINTY. 

is  a  decifive  objeflion  to  the  fpeclfic  execution  of  an 
agreement  in  equity,  2  vol.  233.  ^    . 

UNREASONABLENESS, 

in  the  terms  of  a  bargain,  is  no  ground  to  fet  it  afide 
in  equity,  ii  the  parties  are  competent  to  contraft, 
and  no  fraud  is  pra^lifed,  2  vol.  144,  5. 

Contra,  if  there  be  any  fraud  in  the  tranfaclion, 
ibid. 


USURY. 
Vide  Contract,  Money,  Covenant. 

VALUE 

of  a  thing  exprefsly  ftipulated  in  a  contraft,  fliall  be 
intended  as  things  are,  whea  the  contraft  is  to  take 
efie61,  408,  9. 

VENDEE 


J    N    D    E    X, 


VENDEE 


liable  to  all  contingencies  affe£ling  an  eftate,  purchaf- 
ed  under  executory    articles  in  the  intermediate 
time  between  the  agreement  and  the  conveyance, 
2  vol.  61,  2.  64. 
The  principle  upon  which  this  rule  is  founded, 

ibid,  63,  4. 
Examples  and  obfervations  with  refpeft  to  the 
principle  of  equity,  on  which  this  conclufion 
is,founded,  ibid.  63—79. 


Vide  Bargain,  Contingent, 

Quaere,  if  it  would  be  fo  where  the  money  was 
expre/sh  agreed  to  be  paid  on  the  conveyance. 
being  made,  ibid.  68,  69. 

or  the  parties  are  \njlatu  quo,  ibid.  74, 5. 

Or,  ii  the  contraft  be  not  a  contraft  of  fale,  but 
an  agreement  to  make  Inch  a  contraft  at  a  fu- 
ture time  only,  2  vol.  j^. 

Vide  JVloNEY. 

VILLAIN. 

Vide  Bond. 


WAGERING    CONTRACT 

s,  not  invalidated,  on  the  ground  of  not  being  :'.-z  them- 
fdves  contingent,  if  the  event  equally  uncertain  to 
the  parties,  146. 
s,  entered  into,  with  a  view  to  colour  an  immoral  pur- 
pofe,  are  void,    83,  4. 

As  to  conceal  fimony,  ibid. 
To  cover  ufury,  ibid. 
To  bribe  a  judge,  ibid. 

To  induce  a  counfel  to  a£l  treacheroufly,  ibid. 

entered 


i    N    D    E    X. 

entered  into  with  a  view  only  of  fecuring  fomething 
to  the  lofing  party  in  a  caufe,  is  lawful,  184, 

that  a  perfpn  Ihall  do  a  criminal  atl,  void,  198. 
Inftances,  198,  J99. 

affe/^ing  the  interelt  or  feelings  of  a  third  perfon  void, 
232,  3- 

Vide  Specific  Execution^ 

WAIVER. 

Vide  Marriage  Articles.' 

WARRANTY 

(vide  Gaming) 

of  lands  for  years,  does  not  extend  to  tortious  entfies^ 
379. 

WARRANT   of  Attorney, 

to  confefs  a  judgment  in  ejeBment  for  fecuring  mon- 
ey lent,  confidered  in  equity  on  the  death  of  the 
defendant,  as  an  agreement  to  charge  land,  315. 

WASTE. 
Vide  Lease. 

WEAK  UNDERSTANDING. 

Vide  Contract,  Equity. 

WILL 

(vide  Feme  Covert) 

difpofingj 


INDEX. 

dlfpofing  ot  raloney,  under  an  agreement  to  be  laid 
out  in   the  purchafe  oi  lands,  need  not  be  atteited 
by  three  witneffes,  2  vol.  112,  113. 
Quaere,  if  limited  as  land,  ibid. 

->- fo  circumftanced,  under  the  dc- 

fcription  (Afo  much  7noney,  agreed  to  be  lain  out  in 
land,  will  make  it  pafs  as  perfcnal  eltate,  ibid. 

Vide  Money, 

WI  T  N  E  S  S 

to  a  deed,  having  a  prior  claim  in  what  is  conveyed 
thereby,  not  giving  notice  ot  it,  bound  by  thealien- 
atioH,  133, 

Vide  Infant. 

But  he  muftknow  that  whatjis  conveying  belongs 
to  him,  134,  135. 

WORDS 

.pofitivG  uled  in  contraBs  or  agreements,  are  to  be  ac- 
cepted in  their  molt  common   and  vulgar  ufe  afnd 
fignification,   unlefs  there  be   decifive  reafons  for 
conjecturing  that  the  intent  was  otherwife,  373. 
Examples,  374 — 376. 

ufed  in  the  prefent  tenfe,  taken  for  the  future,  374. 

^  _  -  in  a  contraft,  exprcfTive  of"  quantity,  &c,  fhall 
take  eifeft  as  they  are  underllood  where  fpoken, 
376. 

Vide   CioNJECTURES, 

ought  to  be  taken  out  of  their  ordinary  acceptation, 
where  receiving  them  in  that  fenfe,  will  render  a 
contraft  inefife^livc  and  frivolous,  382,  3, 

exclufive  may  be  taken  to  be  inclufive  to  ferve  the  in- 
tent, 382. 

Vide  Condition. 

M  m  ra  ftjay 


INDEX. 

jTiay  be  accepted  in  a  more  narrow  fenfe  than  that 
which  they  ordinarily  import  : 
Firft,  where  the  will  of  the  fpeaker  is  not  coex- 

tenfive  with  his  words,  3S7. 
Secondly,  where  fomething  exifls  inconfiftent 

with  the  fpeakcr's  defign,  ibid. 
Examples  in  both  the  preceding  inllances,  387— 

395- 

Vide  Grant,  Condition,  Confirmation. 

ought,  in  conftruBion,  to  be  refirained  to  the  matter 
in  hand,  though  they  admit  a  larger  fenfe,  390—393. 

'  Vide  Release,  Heirs  Male,  Marriage 

Settlement. 

in  their  conftruftion,  fliall  not  be  taken  to  include 
things,  that,  could  they  have  been  forefeen  by  the 
fpeaker,  would  have  been  excepted,  393— 395. 
in  a  contraft,  of  cbfcure  and  dubious  import,  which 
cannot  be  cleared  up  by  reference  to  the  "intention 
of  contrafting  parties,  or  other  circumftance,  and 
where  all  other  rules  of  expofition  fail,  fhallbc  con- 
flrued  in  that  fenfe  which  is  mofl  againll  him  who 
ivIVs  them,  395— 397. 

Quaere,  as  to  the  equUy  o£  this  rule,  ibid. 
Exception  to  the  above  rule,  where  the  contrafh 
or  agreement  contains  fomething  in  its  nature 
odious  as  a  penalty,  &c.  397. 

Vide  Condition,  Covenant. 

»...-  =  --,.-  where  fuch  conIlru£lion  will  work 
a  wrong  to  others,  400. 

Vide  Tenant  in  Tail. 

fubje£l  to  the  above  exceptions,  are  to  be  underftood 
in  their  moft  comprehenfive  fenfe,  400. 
Examples,  400—403. 
in  contrafts  or  agreements,  expounded  in  that  fenfe 
which  is  confonant  to  the  general  intent,  as  it  ap- 
pears in  the  context,  403. 
Examples,  403—405. 

in 


INDEX, 

in  contyacls  or  agreements,  may  be  tranfpofed  to  gtva 
effe6l  to  the  intent  where  that  is  evident,  405, 6. 

Vide  Executors,  Money,  Value. 


WRITING 

pecefTary  under  the  ilatufe  of  frauds,  to  entitle  per- 
fons  claiming  by  virtue  of  marriage  agreements,  as 
well  as  others,  to  a  fpecific  execution,  277,  8; 
Example,  278,  g. 

Doubts  formsrly  entertained,  whether  it  was  fuf- 

ficient  to  entitle  a  party  to  a  fpecific  execution, 

*'  that  the  agreement  was  ftipulated  to  be  put 

into  writing,"  279 — 281. 

preparatory  heads  of  an  agreement,  to  be  drawn  into 

form  at  a  fubfequent  period,  will  not  take  the  tranf- 

aQion  out  ol  theftatute,  281—283. 

Vide  Frauds,  Statute  of. 

alone  without  fealing,  feems  not  fufficient  to  take  a 
contiaft  out  of  the  v\x\q^^^  quodex  nudo  paEio  non 
oritur  aclio^'  333~342. 


FINIS. 
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